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PREFACE. 


This  volume  and  tliat  on  tlielaw  relating  to  Receivers 
in  British  India,  already  published,  contain,  with  other 
matter,  the  Substance  of  the  Tagore  Law  Lectures  deli- 
vered by  me  in  the  University  of  Calcutta  during  the 
close  of  the  year  1896,  and  the  commencement  of  the 
following*  year. 

In  the  preparation  of  this  volume  I  have  consulted 
and  made  use  of  the  following  English  and  American 
text-books:  "A  Treatise  on  the  Law  of  Injunctions," 
by  R.  H.  Eden  (London,  1821) ;  "  The  Law  and  Practice 
of  Injunctions,"  by  C.  S.  Drewry  (London,  1849) ;  "The 
Law  and  Practice  of  Injunctions  in  Equity  and  at  Com- 
mon Law,"  by  W.Joyce  (London,  1872);  "The  Law  of 
Injunctions,"  by  F.  Hilliard,  3rd  Edition  (Philadeljihia, 
187-i) ;  "  The  Doctrines  and  Principles  of  the  Law  of  In- 
junctions," by  W.  Joyce  (London,  1877);  "Kerr's 
Standard  Treatise  On  the  Law  and  Practice  of  Injunc- 
tions :  "  "A  Treatise  on  the  Law  of  Injunctions,"  by 
J.  L.  High,  3rd  Edition  (Chicago,  1890);  "A  Treatise 
on  Extraordinary  Relief  in  Equity  and  at  Law,"  by 
T.  C.  Spelling  (Boston,  1893). 

It  is  hardly  necessary  to  say  that  all  these  works  (and 
particularly  those  published  in  the  United  States  of  Amer- 
ica, in  which  country  the  jurisdiction  by  Injunction  has 
been  greatly  extended  to  meet  all  the  requirements  of 
modern  life)  arc  of  value  to  practising  members  of  the 
profession  for  whom  they  were  written.  They,  however, 
for  the   most    part  exhibit  these  branches  of  the  Law  of 
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Procoduri'  in  such  ii  ItMifjtlw  and  detailed  maimer  as  t^v 
maki'  it  ditHcult  for  the  l)e«riniier  to  frrasp  the  general 
piinoiples  upon  which  it  is  founthnl.  The  present  work  is 
published,  aecordin','  to  tln'  intention  of  tbe  Tagore 
Trusts.  i)rimarilv,  for  students  as  were  the  lectures  of 
which  it  is  the  outcome.  While,  therefore,  I  have  cited 
all  tlecisionsof  the  Indian  High  Courts,  which  are  not  nu- 
merous, I  have  pur])osely  abstained  from  crowding  these 
pages  with  notes  of  English  and  American  cases  on  matters 
of  small  detail  and  of  unfrequent  occurrence  which  the 
mere  student  does  not  require,  but  which  may  be  found 
by  the  practitioner  when  wanted  in  the  standard  works 
already  mentioned.  Notwithstanding  this,  the  present 
work  will,  I  hope,  prove  to  be  of  assistance  to  the  profes- 
sion also. 

My  endeavour  has  been  to  state  general  principles  ac- 
curately to  and  explain  them  lucidly  by  the  aid  of  se- 
lected decisions  which  are  of  authority  and  well  in  point. 
In  this  I  have  received  much  assistance  from  the  Com- 
mentaries published  by  the  late  Mr.  Justice  Collett  in 
1882,  and  by  Mr.  Nelson  in  1894,  upon  the  Specific  Relief 
Act  (I  of  1877).  in  which  Act  the  Law  relating  to  Injunc- 
tions and  Receivers  in  British  India  is  largely  contained. 
The  Indian  practitioner  is  also  referred  to  Mr.  Nelson's 
Law  of  Injunctions  in  British  India.  In  the  prepara- 
tion of  this  second  Edition  I  have  incorporated  the  casefi 
decided  and  reported  since  the  first. 
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THE 


La)\'  Relating  to  Injunctions 


IN 


JiRTTISH  INDIA. 


INTRODUC"rf)HY, 


)    I.     Stati'tk      Law     I'iELAtivo     Th 
THK       Si:b.ie<'T   IV    India:  — 
(i)   IVfu^nf. 
(ii)  I'li'vioui!. 

J   iJ.       Is     AND    WAS     FilUNDKl)    UN     Till* 
EXOI.ISII    [^A\v  : 

'/'/(»■  Sliitmnu'i'iur  ./ntr  Fitrinry  Co. 
V,  Ham  XitriliH  ('hnllirjif — S iixsir- 
wanji  Mfrii-iinii  I'lindmj  v.  (iordon — 
Sidhf.^ifari      Dnhi     v.      AhlunffMi'ari 

i    :i.      YkT     THK      I'F.(rUAK    (Ukcitm- 

HTANCE8    OK    THIM  Ool'STKV    AKK 

TO     BB     (ViNNIDKREU, 
Hum  i'hitml    I  hill  v.    Wii.hiih    .{•    Co, — 
j>  4.     'I'liii     Imhi'e     or     l:«.ii'N»TitiNN 

rs  A  Form  of  Srt<ivi<-  Hklikp, 

W,  1 


i  ■'■'■     Meaning  dk  the  term   "Speci- 

n<-    Keliek." 
S  ti.     "1'keventivk    Relief." 
§  7.     Reuef    hv — 

(i)  Sppi'iiic    I'orformance. 
(ii)  Injiiiiotiori. 
(iii)    Recpivor. 
Hi;i.f>so  TO  THE  same   Kkanch    of 

THK     l,4\v  : 

ji  H.     Hi:t    thkkk    is    a    Distinction 
iiETWKEN  THE  Remedies. 

CENEKAI,  PRINCII'LE  UPON 

\vHi»  II      \N     Injunction     i^ 

IsslKII. 

■  I'miTKcTivit   Relief." 

i    II.       TlIK      CRANT      of       i'KEVKNTIVE 
IIR       I'KOTEi'TIVK      IJEUEF       M 

Purely  Discretionary. 


!i  '••• 


ji     10. 


2 


INTItum  croKY. 


?!     I 


l'n-»fi»t        Stn- 
tute     l^iw     ri- 

ittiiii^  lo  ti,i      civil   suits.' 

ttultjlVt    III 

IikIm, 


I'rrvioiw  law. 


Tlic  law  rt'latiiifi  tn  the  issue  of  Injunctions  "in 
in  Hritish  India,'-  is  contaiiK'd  in  tin-  Civil 
Procoduro  Code'  and  the  Specific  Relief  Act,'  which  sup- 
plements the  Code,  and  occupies  a  middle  grouhd  bctweei'. 
substantive  law  on  the  one  hand,  and  procedure 
on  the  other.'  'I'he  grant inj,'  of  perj)etual  Injunctions 
is  regulated  by  the  Act,  while  temporary  or,  as  they  are 
sometimes  called,  interlocutory  Injunctions,  which  arc 
simply  intended  to  preserve  the  status  quo  pending  the 
decision,  and  which  may  be  granted  at  any  period  of  a 
suit,  are  treated  as  of  the  nature  of  procedure  and  are 
therefore  regulated  by  the  Code. 

Both  the  earlier  Codes  (Acts  VIII  of  1859  and  X  of 
1877)  dealt  with  the  subject  of  the  issue  of  Injunctions." 
Act  X  of  1877,  however,  on  this  subject?  contained  pro- 
visions of  a  more  complete  character,'  and  which  were, 
in  fact,  with  some  minor  alterations,^  the  same  as  those 
of  the  present  Code.     It  introduced  the  provision   as  to 


I  The  Crimiiinl  Prooijjlure  Code 
(Act  V  of  1898).  S.S.  i4'_',  144  [see  also 
8.  13.11  deals  with  the  issue  of  Injunc- 
tions by  Criminal  Courts  in  cases  of 
nuiunnce  ;  and  s.  88  with  the  appoint- 
ment of  Recoivern  of  attached  j)ro- 
perty.  S|>ecific  relief,  includini;  fiiere- 
tn  the  iHSue  of  Injunctions  and  the 
appointment  of  Receivei-s.  cannot  be 
zranted  for  the  mere  purpose  of  en- 
forcing a  penal  law-  .\<*  1  of  1 877. 
•.7. 

»  That  is.  th<-  f»rrit«riis  lor  the 
time  being  vested  in  Her  Majesty  by 
the  Statute  21  and  W  Vic,  cap.  lOtf. 
8fe  Act  X  of  1897  (General  Clauses) 
8.  2  (8). 

a  Act  XIV  of  1882.  tw.  402—497 
(Injunctions) ;  ng.  0<».3— 505 (Receivers). 
As  to  the  ap|Kjintment  of  Receivers 
in  insolvency  under  chap.  xx  ; 
and  under  &,  503,  of  property  under 
ati&cbment,  v.  pott,    SectioDS  1  und 


3  of  the  Code  extend  to  the  whole  of 
British  India,  The  other  sections 
extend  to  the  whole  of  Jiritish 
India,  e.\c''|it  the  .Sc-iiediili'd  Dis- 
tricts, as  detincd  in  A<t  XIV  of   1874. 

•  Act  I  of  1877.  Ks.  52—57  (In- 
junctions). 

»  Speciiic  lU'iiof  Hill.  Statement 
of  Objects  and  Reasons,  Oa?fUe  of 
Inilia,    Decern Isr    II,    1875. 

•  .SVc  Act  VI II  of  185'J,  S.4.  92,  9:t, 
'.»5,  96  (Injunctions),  Act  X  of  1877, 
ss.    492 — 497    (Injunctions). 

'  .Sections  492,  4!»3,  494,  490, 
497  of  Act  X  of  1877  and  the  present 
Code  corres[)ond  witli  ss.  92,  9.3,  95, 
9«  of  Act  VIII  of  1859.  Section  496 
was  first  inserted  by  Act  X  of  1877, 
which  further  made  the  additions  to 
8s.  492,  493,  which  aie  mentioned  in 
the  to»t. 

•  These  occur   in    the   sections    re 
La  ting  to  Receivers. 
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th^ issue  of  Injunctions  where  any  property  in  dispute  in 
a  suit  is  in  danger  of  being  wrongfully  sold  in  execution  of 
a  decree/  as  also  in  cases  where  the  defendant  threat- 
efts,  or  is  about  to  remove  or  dispose  of  his  property 
with  intent  to  defraud  his  creditors."'  It  further  enacted 
that  no  attachment  for  breach  of  an  Injunction  should 
remain  in  force  for  more  than  one  year.^  Prior  to  the 
establishment  of  the  High  Courts,  the  Supreme  Courts 
of  the  Presidencies  granted  Injunctions  following  the 
principles  and  practice  of  the  Court  of  Chancery  in 
England." 

S  2.     The  best  guides  in  the  matter   of  interference  by  ^^  «"^  "■i'^ 

^  "  ,  foiiiKlcd  on 

way  of  Injunction  have  been  judicially  stated  to  be  the  pHiuipies th.- 

.  ,  same  as  tliosi; 

principles    which    determine     the    action  of    Courts  of  of  Kngiisii 
Ecjuity  in  Englaifd.''  It  is,  in  fact,  on  these  principles  that 


'  Civil  Procedure  Code,  s.  492,  cl. 
(a)  ;  see  Brojmdra  Kumar  liai  Chow- 
dhuri  V.  Rup  Lull  Dos/>,  1.  L.  R.,  12 
Cal.,  .")15,  517  (1886),  in  which  it  is 
pointed  out  that  the  present  and  pre- 
ceding Codes  have  altered  the  law 
laid  down  in  Hoy  Luckmipitt  Singh 
Bahadur  v.  The  Srrrtlurij  of  SUite  for 
India,  11  B.  L.  R„  Ap.  27  (1873).  and 
Dditrga  Churn  Chaltcrjce'  v.  Axhootosh 
Dntt,  24  \V.  R.,   "0  (I87r.). 

*  Civil  Procedure  Code,  s.  4i»2,  <•]. 
(6). 

'     lb.,  n.   493,   liv«t  paragraph. 

'  See  a«  to  Injunctions,  Mnrsden 
V.  Lonq,  Morton's  DcciKions,  242 
(180<»). 

•  Nwmencanji  Merwnnji  Panda;/  v. 
fjordon.  I.  L.  K.,  «  Rom.,  200,  284 
(1881),  per  Sargent,  .!.,  and  sec  ib., 
p.  279.  And  in  Thn  Land  Mnrtyugn 
Bank  oj  India  v.  Ahmidlihoy  llahhih- 
hoy  and  Kemmram  liumnnand,  I.  L.  R., 
8  Bom..  .'{.I.  tl7  (I8h:{),  it  w«h  said:— 
"In  npi>lyin«  theHe  provinioriH  [Act 
I  of  1877,  «.  54,  cIh.  {b),  (r)\  we  ohull 
do  well  to  be  guide<l    hy  I  lie  decittionx 


of  the  Court  of    Chancery  in  England 
which,  it  cannot  be  doubt<*d,  are  tiie 
source  from  which  the  above    provi- 
sions have  been  drawn, '  per  Sargent, 
C.  J.,   Chunilal  Mancharam   v.    Mani- 
shankar   Attrmram,  I.  L.  R.,  18    Bom., 
610,  623  (1893);    Oltanasham  Nilkant 
Nadkarni      v.      Moroba     Ramchandra 
rai,      I.   L.  R.,     18    Bom.,    474,   488 
(1804);    The  .Shaninuf/gur  Jute  Factory 
Co.       v.       Ram      Narain       Chatterjej', 
I.  1-.  R.,    14  ChI.,   189,  199,200(1886). 
Mo-'t    of   the    many    illustrations    con- 
tained in  the  Specific  Relief  Act  are 
taken    from    the    Kn^ilish     Equity    Re- 
ports:  see    Statement  of    (Jbjertt    and 
Reasonn,    supra.     The    first   clause    of 
8,  4  of  the  draft  Specific  Relief    Bill 
provided  that   "except  so  far  as  they 
ari    embodied    in  this  Act,  the  pro- 
visions of  the  law  of  liuj^land  shall  not 
bo    applicabUi    to   the    kinds   of    relief 
hereinafter     mentioned."       But    this 
clause   was   struck   out   by    the  .Select 
Committee  with  the  remark  that  "  for 
some  time    at  all  events  the  rulea  of 
the  Bill  will  have  to  be  cluciilated  by 


I 
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the  relief  «jiviMi  in  liuliiin  Courts  liy  liijuiiction  is.  in  <.he 
main.'  founded  :  ami  thi.s  iflicf  is.  in  suhstaiico,  the  same 
as  that  <^rant(Ml  hy  Coiuts  in  iMii^land.'  But  since  in  In- 
dia, the  Courts  must  follow  the  words  of  the  Statute,'^  and 
since  the  rules  for  the  ^niidance  of  Indian  Courts  are  to 
be  found  in  tin-  Siircilic  Hclicf  Act .  the  Kn<:;lish  cases  to 
which  reference  can  Itc  made  are  only  of  use  as  illustra- 
tive of  the  |>rincii)les  embodied  in  the  sections  of  the 
Act  from  the  aspect  that  the  Courts  of  Chancery  in  Eng- 
land have  had  to  treat  matters  of  a  similar  description. ■* 
Vet  when  there  is  no  specific  rule,  the  Mofussil  Courts'' 
and  Presidency  High  Courts  (the  latter  in  their  appellate 
jurisdiction),'^  will  be  guided  by  the  English  Case-law,  so 


rcferrnco  to  the  decUions  of  tho  Kiij;- 
lish  Coiirt.s.'"  Report  of  thi>  Soleot 
Coiiimittce  on  tlie  Spocitif  IJiMii'l  IJill. 
ftazttlf  of  India,  November  2oi   ISTH. 

1  The  Indian  law  doos  diverge  in 
pointH  winch  will  tie  louiid  ennsideieii 
in  the  text.  Thus  it  has  been  said 
that  1.  57  of  Act  1  of  1877  "does  in 
some  respects  apparently  depart  from 
principles  which  puide  Courts  of  Equity 
in  Endland  :"  pfr  Candy  .l.,in  Cat- 
li'inji  llarjifiin  v.  Sarsi  Triciim,  I.  I^. 
1'...  IH  Bom..  70-2,  714  (IK94). 

•  .Sec  the  Statimont  "/  Ob/frln  iind 
Kra'on*,  -lupra,  prefixed  to  Act  I  of 
1«77.  Whitley  Stokes  op.  rii.  ii,  9-28- 
040.  93!».  The  Shamnuijgar  Jiitf. 
Farfory  Co.  v.  Ram  Narain  Chatter- 
ftr,  supra ;  Ram  Chand  Ihilt  v.  Wnt- 
tun  a-  Co..  I.  L.  K..  I.-,  ChI.,  214,  21'.i 
(1887);  Dhunjibhoy  Coiraiji  Umriqar 
V.  LiKinn,  I.  L.  I{.,  1.3  Bom..  2S2,  '2.W 
(lI««J).  l"It  is  to  ho  remarked  that 
thi»  limitation  of  the  power  of  grant- 
mg  an  injunction  [see  Act  I  of  1877, 
n  .>!.  IS  :{  cl.  (f)]  is  idenficiil  with  the 
conditiouit  upon  which  the  Court  of 
E<|uity  in  England  has  always  itflscrt- 
ed  the  jurisdiction  of  granting  pioyen. 
ttve  relief  in  cases  of  thw  nature,"  per 


Sargent,  <'.J..j ;  so  also  the  authorities 
relating  to  the  i.ssue  of  mnndaloiy 
injunctions  in  ligiit  and  air  eases 
are  to  the  same  effect  in  India 
and  in  England:  Benode  Coomaree 
Dofsee  V.  Soudnminty  Dossce,  I.  L.  H., 
I<)  Cal..  252,  260  (1880)  :  and  the 
practice  of  the  Court  of  Chancery  in 
resftect  of  afiiriiiative  agreement--*  is 
adopted  in  s.  57,  Act  I  of  1877  ;  Nm- 
seriran/i  Merwanji  Panday  v.  Gordon, 
I.  L.  H.,  ti  Bom.  (1881)  at  p.  28(). 
See  also  cases  cited  in  note  (6),  p.  :{. 
antf. 

■>  Calliartji  .'larjifan  v.  Narsi  Tri- 
nnn,  I.  L.  H..  Is  Bom..  702,  711  (1894). 

*  Shadi  V.  .Inu/t  Singh,  I.  L.  R.,  12 
All.,  436.  439  (1889),  pi r  Straight,  J. 

*.V<t  XI 1  of  1S,S7.  s.  37  (Bengal. 
X.-\V.  I'.,  and  Assam  Civil  Courts); 
Act  111  of  187.3.  M.  10  (Civil  Court*. 
Madras);  Chiinilnl  .Mnncharam  v. 
ManiMhnnknr  .■ilnuiriliii,  1.  L.  |<.,  Jg 
i'-nm.,    (51  Ii,    62.3. 

"  Utters  Patent,  1862,  s.  20;  let- 
ters Patent.  186.^  ss.  2(t.  21  (Calcutta). 
The  Ix>tters  Patent,  originally  estah- 
liMhing  the  High  Courts  at  Madras 
and  Bombay  bear  date  the  26th  .lune 
1862.     and     are    the    same,     mutaHt 
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far*as  it  is  applicable,  not  because  it  is  English,  but  be- 
cause it  is  in  accordance  with  that  rule  of  ec-[uity  and 
good  conscience'  which  these  Courts  are,  in  such  circum- 
stances, enjoined  to  follow.'-'  The  Presidency  High  Courts, 
in  the  exercise  of  their  ordinary  original  civil  jurisdiction, 
may,  in  such  circumstances,  have  recourse  to  the  equit- 
able jurisdiction  which  the  High  Courts  have  inherited 
from  the  Supreme  Courts,"  which  were  in  their  turn  vest- 
ed with  the  general  powers  of  the  Court  of  Chancery.'  The 
law  relating  to  Injunctions  in  this  country  being  thus 
practically  the  same  as  that  which  prevails  in  England 


mulandis,  as  those  estalilishiiig  the  High 
Court  at  Fort  Williair.  in  Bengal  («<c 
Uroughton's  Civ.  I'r.  (ode.  .Vet  VIII 
of  I85!>,  4tli  ed..  pp.  381,  382  ;  7  Sev- 
pstrc's  Reports,  A\)p.  41).  The  Let- 
ters Patent,  186.5,  for  the  High  Court 
at  Madras  arc  of  tlie  same  date  and 
similar  in  all  respeets  to  that  for  the 
High  Court  at  I'ort  William.  muUiti.f 
mulandis  {sk:  Uroughton.  4(J4).  The 
letters  Patent,  I8tj5.  for  the  Higii 
Court  at  Bombay  are  of  the  same  date 
and  are  in  nearly  every  respect  the 
name  as  those  for  the  Presidencies  of 
licngal  and  Madras  (mx  Broiigliton,  KM 
405).  In  regard  to  the  Allaliahad  High 
Court  (which  has  extraordinary  original 
civil  jurisdiction  only),  sm  Ix;tteis 
Patent.  1  »»}(>,  ss.  13,  14,  which  corre- 
spond to  ss.  2(t  and  21  of  the  Letters 
Patent.    IStl.'i  (Calcutta). 

I  K<|uity  and  goisl  conscience  arc 
■gem-rally  interpreteil  to  mean  the 
rules  of  Knglish  law,  if  found  applii- 
ahli-  to  Indian  s(X'iely  and  circum- 
utances  :  "  W'aylirlri  Hajsanf/ji  \.  Nhvkh 
MfiMlii'li,,.  I.  I..  P...  II  Horn..  .V)l, 
.j«l  (IMH7);  Miilinnnin  Sliri  Hiiiuiuil 
Siiigji  V.  VddUnl  Vakliiilrhnvil.  I. 
I,.  I!..  2<l  lioMi.,  til.  OM  {\H'M\):  Hir  idso 
77i<  Sliiiiniiiiijfjiir  Jiil>  Fiirtorij  <'it. 
V.    Kum    ytirnin    I'hnlti.riii,    I.   I..    I'., 


14  Cal.,  IStt.  I'.Ut,  2UU  (ISStJ);  Culliatiji 
Harjivan  v.  Xami  Tricum,  supra., 
713  (1804);  Vhun'dal  Mriiirliarani 
V.    Muninhankar    Atmaram,  supra. 

•  See  authorities  cited  in  Note  (5), 
\i.  4,  and  Note  ((i),  p.  4,  (inti'. 

'■'•  Jihqiiiirc  V.  liamdhain  /A'S, 
I3ourkc,  319  (I8t)5);  Letters  Patent. 
186;-),  s.  lit.  Letters  Patent.  I8t)2,  s. 
18  (Calcutta)  ;  Mudliuh  Chutnhr  I'orn- 
mankk  v.  Rajcoumar  Doas,  14  15.  L.  P  , 
7t),  83(1874):  s.c.  2'2\\.  R.,37(t:  Mor- 
ley's  Digest,  xxi  :  ^'ro.yc  v.  Aiiiirlfiiiiayi 
Daxi.  4  \i.  L.  I{.,  O.  C.  .1.,  I  (I8t)l)):  s.c. 
12  W.  K..  ().  ('.,  i;{.  As  to  the 
Letters  Patent  lor  Madras  and  Bom- 
bay, sec  Not(;  <i,  p-  4,   aiik. 

*  Si'f  the  Charter  of  Supreme 
Court,  2t(lli  Manh  1771,  -1.  Is  |  Or- 
dained that  tlw  Siipiciiii'  Comt  lie  a 
Court  ot  Kijuity  \Mlh  full  power  and 
authority  l<>  adniini>ter-  justiee  ns 
nearly  as  iii.i\  lie  jridiilm;:  In  ll" 
lules  and  piocectlrngs  of  the  (oiiit  nl 
l'han<ery|.  .'<moult  ami  Pyan's  Pules 
and  Orders,  vol.  i.  In  1720  llu- 
Commciii  and  Statute  law  at  that  time 
III  toiec  III  I'jiglaiid  was  ilit  iiHluied  into 
the  Indian  Presidencies.  See  (iaiUe> 
Pules  Mild  Orders.  Pref.  iv.  Ilinind-nh 
r.  ChiiiiiMii'k  lliixiiniiii,  I  Hyde,  lit»,  til; 
s.f.   I  Ind.  .lui..  O.  S..  70, 
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resort  may  ho  had  to  the  English  Case-law  bcarin^on 
these  subjects,  and  as  the  law  of  tin-  I'nited  States  is  in 
general  aceordanee  witii  and  founded  ujioii  English  law. 
the  decisions  of  the  Courts  of  that  country  may  alio 
he  referred  to  and  cited  in  aid  of  the  interpretation  of 
the  provisions  contained  in  the  Indian  Codes  and  Acts.' 

The  late  Supreme  Court  of  Bengal  held  that  American 
decisions  "are  not  authorities  to  which  we  must  yield, 
as  to  the  decisions  of  our  own  superior  Courts  ;  but  they 
are  in  general  well  deserving  of  attention  as  able  exposi- 
tions of  the  law:"-'  and  again,  ' '  with  respect  to  the  Ameri- 
can decisions,  they  are  not  authority  with  us,  though 
often  extremely  valuable  as  guides  to  the  formation  of  a 
correct  judgment."^ 

And  more  recently  in  England  Cockburn,  C.  J.,  ob- 
served as  follows  : — 

"The  case  before  us  presents  itself,  therefore,  so  far 
as  our  Courts  are  concerned,  as  one  of  the  first  impression, 
on  which  we  have  to  declare,  or  perhaps,  I  may  say, 
practically,  to  make,  the  law.  I  am  glad  to  think  that 
in  doing  so  we  have  the  advantage  of  the  assistance 
afforded  to  us  by  the  decisions  of  the  American  Courts 
and  the  oi^inions  of  American  jurists,  whom  accident 
has  caused  to  anticipate  us  on  this  question.  And, 
although  the  decisions  of  tiie  American  Courts  ^are  of 
course  not  binding  on  us,  yet  the  sound  and  enlightened 
views  of  American  lawyers  in  the  administration  and  de- 
velopment of  the  law— a  law,  except  so  far  as  altered  by 
statutory    enactment,    derived    from    a    common    source 


'     Malridm    V.  Smith,    \<r,M  ;     lirnd-  VM.  V.  J. 

d/in      V.      AUmjII,     |)0«t  :      S, urnnin.iiii  •'  limddon   V.    AIjIhjII,   il).,    '.iV2,     359 

V.      SUimp,      jKWt.  (IHiH),  per  Hii  l^  Vtfl    C.     1.    In    this 

'  Mnlcidm    V.   Smith,     laslor^.    Itc-  iiinl    fhc   cuw;   liwt    miiiMoiKxl     Aiiieri- 

portn.     2«:{,     iJXH    (iNtSi,     /xr    Sii     L.  '-nn   cJeci.iijoiiK   were  cited   at    tlie    bar. 


INTRODUCTORY.  i 

with  our  own,  entitle  their  decisions  to  the  utmost  res- 
pect and  confidence  on  our  part."^ 

"The    granting  of  iniunctions  is    now     regulated    by  ^^^ 'S:/*«"i- 

^  °  •*  o  ^    nuggur  Jute 

is.  54  and  55  of  the  Specific  Relief  Act.     But    those  sec-  Factory  Co. 

V.  Ram 

tions  have  never  been  understood    as  introducing    new  Narain 

Chatterjee. 

principles  of  law  into  India,  but  rather  as  an  attempt  to 
express  in  general  terms  the  rules  acted  upon  by  Courts  of 
Equity  in  England,  and  long  since  introduced  in  this 
.country,  not  because  they  were  English  law,  but  because 
they  were  in  accordance  with  equity  and  good  conscience. 
It  is  necessary,  therefore,  to  inquire  on  what  principle  the 
Courts  have  acted  in  England  and  in  India.' "-' 

And  though  the  Specific  Relief  Act  purports  to  deal  Nusscrwanji 

*  ^     .  .  .  Mcrtmnji 

only  with  perpetual  Injunctions,  leaving  temporary  In- Pandfiy  v. 

1  1  1    1  1        /^-<     1  Gordon. 

junctions  to  be»  regulated  by  the  Code,  yet  apart  from 
the  special  circumstances  which  determine  whether  the 
Court  should,  in  its  discretion,  grant  an  injunction  before 
the  hearing  of  the  suit,  the  same  general  principles  must 
equally  apply  to  the  granting  of  a  temporary  injunc- 
tion as  to  a  perpetual  injunction,  and  these  principles 
must,  therefore,  be  sought  in  the  Specific  Relief  Act 
itself.  ■'•' 

In  ii  sub.sequcnt  ca.se  in  the  Madras  High  Court'  the 
Chief  Justice,  though  holding  that  it  was  not  necessary 
to  decide  the  point,  observed  that  as  regards  s.  493  of 
the  Code,  the  words  of  that  section  were  quite  general 
and  that  the  granting  of  a  temporary  Injunction  under 
the  powers    conferred  by  that  section  was  a  matter  of 


'   Sramm/i)i(in     v.    ,S7//;»/,,    I,.    It..    .",  |,    1,.    |:..   I.s    l!.im..  TdJ,    7i;t  (l«!M). 
(;.    I'.    I).,    l'!>.-..   :Uy.\   (IKSO;.  ■'    .\,isMrriinnii        .}fir„'(liiii      Pniuhy 

'  Tin:     Sliriwunwjar     Jute     Faclnry  v.  (Itirdim,  1.  L.  K.,  «  Bom.,    2ti(l,  '_'"!• 

Co.    V.    Ham   S'nrain   ('hatlprjee.    I.    I,.  (IKHl),    /xr  .Sarm'iit,    .1. 
n..    II  ('ill..    iM't.     HHI,    U'(M»  (ISMfl).    i„r  *  SMi.i       Xniilii     v.      Iliiji      lUidJui 

WlUoii     iiiid     i'dttii.    .1.    ,1.;    ,i|i|)i()vr.l  S.ihili.      I.       \..      I;..      :.'(i       .Mini.,       IGS 

in  Catlifinji  llarjimn   v.   .Wmi   Tririim.  (l!Mi_'). 


^ 
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jiuliiMul  (liscrotion.  ami  tliaf  if  tlu-  ('..nil  which  ^'raffts 
the  liijunrtion  riglitly  aiijuvrijitcs  the  (acts  ami  applies 
to  those  facts  the  true  principles,  then  that  is  a  sound 
exercise  of  judicial  discretion  :  that  liavinj'  rejiard  f«^ 
the  fact  that  the  law  with  rcj^ranl  to  the  j,'rantin<^  of  a  per- 
petual Injunction  is  lo  l.c  IoiiimI  in  t lie  Specific  Relief  Act 
and  is  laid  down  with  ifivat  precision,  and  that  the  law 
with  re;jard  to  the  grantin;,'  of  a  temporary  injuuctioii  is 
to  be  found  in  the  Civil  Procedure  Code  and  is  declared 
to  be  a  matter  of  discretion,  if  it  were  necessary  to  consid- 
er the  point,  he  was  not  sure  he  would  he  prepared  to  go 
quite  so  far  as  Sir  Charles  Sargent.  So  it  has  been  held 
that  s-  •"><;  of  the  Specific  Relief  Act  does  not  alTect 
injunctions  in  restraint  of  wrongful  sale  in  execution  of 
a  decree  under  s  I'.il'  of  the  Civil  Pfocedure  Code' 
On  the  other  hand  the  precise  terms  of  s,  f'.l'J  of  the 
Code  have  been  held  to  exclude  the  grant  of  an  injunc- 
tion in  a  case  not  falling  within  its  express  provisions."-' 
§  '^.  It  must  not.  however,  be  overlooked  that  the  cir- 
Hofthw    cumstances  of  this  countrv  are.  in  nianv  respects,  verv 

country  iire  to  .  i  '  . 

be  couaidcrt<i.  different  from  tho.se  of  England.  Xot  only  may  there  be 
in  India  rights  to  be  protected  which  are  unknown  to 
Engli.sh  law,-'  but  interests  of  which  it  does  take  cognizance 


rot     the    petu- 
liar  cin'Uin- 
vtanooi  of  thin 


'  Amir  hulhin  v.  77,.  Admiius. 
iralor-rieiunil  '</  li'injul.  I.  L.  |;.. 
23  Cul.,  :{5I  (|8!».5). 

■  Sff  ( 'h.  1  \'  pii^l ;  ami  ./iiirinii  I  in.. 
V.  Znviiii)  /.til.  I  I.  I;..  ■>'  |{<iiii.. 
.•tJ7  (IWi:{). 

■'  Thnx  accuriliiif:  to  llic  iisiifn-  of 
(iiljarNt  an  invaNJun  of  privacy  ix  an 
infnii-tion  uf  a  right  for  wliiili  the  |x-r- 
Kim  iujur(-«l  has  a  rr-incily  at  law.  and 
an  injunrtion  Unn  iM-cn  ^ranti-<l  to  n-- 
Ntrain  fiurh  invaMion  :  .\ffiiiinhtiiibir 
//rirf/ortiii  V.  Trihim  Surii.  .">  Itoni. 
H.  f.  h.  (A.  ('.).  4-'  (IWT);  Kururji 
/'rrmr/iaiitl    V.    ftfii    Jurer,  H  IJoni.   H. 


C.  R.  (A.  C).  I»:{  (iHCit):  K^Mhoi 
llnrklin  v.  Il»ii/)iil  II irtirlinnil.  S  Hoin. 
M.  C.  l:.  (A.  ('.).  87  (IM7I):  I.Vit  Miuh 
an  usage  \va-<  hi-ld  not  to  have  Iicimi 
provcij  to  cxint  in  Dliarwar  :  the 
Court,  howfvcr,  rfcogni.mni  llic  poHxi- 
hility  in  law  of  a  cuHtotn  Miniilar  lo 
that  of  (iujarat  exixting  clscwhrrc  : 
.Shrinirii.y  (Jfl/iinir  v.  ffc/r/.  !(  jtiini.  II. 
<:  K.  (A.  ('.),  2ti(S  (IS72).  A  right  of 
|)riva4-y  exists  l>y  i-ustinn  in  the  \.- 
W.  I',  among  thoni-  Hindus  and  Maho- 
rncdans,  who  olwerve  the  I'usttnn  ol 
the  purda,  i.e.,  among  all  Hindus 
cxtTpt  thtwe  of    the  lowest  uiistcs  and 
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m*y  here  require  protection  by  Injunctiou.  or  otherwise. 
in  sets  of  circumstances  in  which  it  is  not  necessary  to 
grant  relief  in  England,  or  the  converse  may  be  the  case.' 
fn  the  first  of  the  cases  now  cited  it  was  said  : — "  With  Rom^'imnd 

Dull  V.  Wdl- 

regard  to  the  extreme  proposition  on  the  other  side  it  is  vo"  rf-  Co. 
based  upon  the  construction  which  the  learned  counsel 
placed  upon  English  decisions.  But,  though,  of  course, 
the  principles  on  which  English  Courts  administer  the 
remedy  by  injunction  must  be  taken  to  be  those  which 
the  Legislature  meant  to  affirm  in  the  Specific  Relief 
Act,  still  the  circumstances  of  this  country  are  very  differ- 
ent from  those  of  England  ;  and  it  would  be  a  dangerous 
thing  to  assume  that,  because  the  Courts  in  England 
have  very  rarely  found  it  necessary  to  grant  an  injunc- 
tion as  betweei!  co-sharers  in  order  to  prevent  multi- 
plicity of  suits,  or  upon  any  other  grounds,  Courts  in  this 
country  may  not  properly  be  somewhat  less  rigid  in  doing 
so.""'^     So  in  the  matter  of  rules  of  procedure  and  prac- 

;ill    Mahoilicfliins    cxiciit    tlic    | n-t  :  Is       M.kI..       lli:{      (|X!U).      Sec      Ahdlll 

fiuL-tit  I'riiMiil  V.    H'i'lliu.    I.    I,.    IJ..    In  liali<iiiiini    v.    D.    Kmili.    I.    I..    K..    K'l 

All..     :{.')K     (ISSH):     l^iilil    srf    iM'hwiiii  All.,    ti'.l    (lS<t:(|. 

f'niJOIil  V.   Jiliiniii    I'rii.i'nl,    I.    L.    I'.,    ill  I     Idiiii     ('lininl     I  hill     \.       \\'(iImiii     ,(■ 

All..   III-.'  (I«S7)|.     Tlic  Chi.-f  Court  ol  I'n..  I.  L.  K..  I.")  I'lil.,  L'l  (.  221)  (I.S87)  : 

the  I'linjiil)    has   ai-kiiiiwlcil^icd    that    a  saiiir  case  in  a|)|)iMl.   I.    I>.    W..   IS  t'al., 

t-uxtoiii   iif   |iii\a<\    ran   exist   anil   can  In.    2-    (I^S!MI)    |iijjlit--    ol    io-shaiTr»|  ; 

Ik"  I'lifoiicd  ;  ill..  ."{SJ.  and  lasc-s  tlicic  \'i  iikiildili'iri/iihi     \.       Hiniii<i<li<iri/)itii. 

.it.Hl.      Tin-    rlrcisioilH    of    the    Calcntla  I.     L.     \i..     I«     .Mad..     :tHi.    .IJ:!    (ISltd) 

(,'oiirt    a"'    conflii'tinK  :    /'(..    .'ISJ,    and  |  .Maiiinjii-].     Sit     rmiaiks    as    t<i    the 

|i|>.    '.il'.i — :i"S.    whiTc    sn<-h    decisions  niixlitieation   of   the   oidniarv   ri^lit   of 

<irf  eitr<l   and   coiisideicd,   and    lit  iimli  iMNenient    ni    a    town    like    Hoinliay.   in 

CiHUiKirrr    IhinMn     v.    Siiiii/iiiiiiliii/    l)iin-  I'riliijiriiiiilus     \.      Minjiiniiii,      I      IJoni, 

nrr,   I.   L.   |{..    Ki  Cal..  I'.'c'.  H\>  (ISS'.I).  H.  ('..  O.  <•.  .1..   IIX.   l.">4  (I.S(t:i):  Olmii- 

Sri'  nlxo  Act    \   ot    |HH2  (Indian    Ivise-  unhiiin     .\ilkiiiil     Smlkiiriii    \.     Mitiulm 

iiir-ntH).  M.  4.   Is,  ill.  (';).      Tlie  lulc  ol  l{iiw'h<iii<lr<i    I'm.    I.    I..    K.,    Is    l?oni., 

KiiiiliHJi    lji»    which    Is   dilli'fent    i'l'nr-  47  I,  4S!(  (  IS!I4)  ami  as  to  |iosse.ssion  in 

lirr    V.    SiHimirr.    Uli    L.    .1.     \.    S.,    S0|.  the  rixw  of    family   dwelling. Iioumi-h    III 

>*<Kt)  liBJi  iM'cn  followed   l>\    the    Madras  India  :    .{iiniiliiiitli   l>i'i/    v.     Miukiiiliisli, 

Hi^h     Coiiit;     K'liiiiillii     v.     iliiniiiriilii  It     I'..    |„    |{.,    ."(71,    •'<!-,    o7:(    (1.H7I). 

/'i7/.i/.    .t    Mail.    II.    C.    l;..    Ill    (IStill).  •    liiiiii    Ihaiiil    Ihitl    v.     Wnlsiin    <fc 

«^".V.'/"''   -I-"/   V.    .liiiii  riiliilii.    I.    I,.    I!..  ''(/,,    »u|»ia,    -M!',    2;!(>. 
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tice,  though  the  utmost  respect  should  be  paid  to  tike 
wisdom  and  authority  of  Kuj^lish  Courts,  yet  Courts  in 
India  are  by  no  means  bound  to  adopt  all  such  rules  as 
the  Equity  Courts  in  England  may  have  established.* 
Further,  as  the  mode  of  living  in  this  country  is  different 
from  that  in  f^ngland,'-'  not  only  may  such  mode  of  life 
give  rise  to  new  rights,'  it  may  even  in  the  case  of  such 
rights  as  are  enforceable  in  both  countries  present  in 
particular  cases  new  facts  for  consideration  upon  the 
(juestion  of  the  issue  of  an  Injunction  or  the  assess- 
ment of  damages.'  Thus  it  has  been  held  that,  under 
the  circumstances  of  native  society  in  this  country,  there 
may  be  such  a  thing  as  a  trespass  which  works  a  truly 
irreparable  injury,  although  it  does  not  effect  a  last- 
ing alteration  of  the  subject  of  enjoymen*  and  is  such  as 
in  England  might  be  capable  of  being  compensated  for 
in  pecuniary  damages.''  Again,  English  rules  and  de- 
cisions may,  in  particular  cases,  be  inapplicable  owing  to 
the  fact  that  the  relations  which  existed  between  the 
Court  of  Chancery  and  the  Courts  of  Common  Law  in 
England  were  very  different  from  those  between  the  High 
Courts  and  the  Mofussil  Courts  in  India,  as  were  also  the 
respective  functions  and  powers  of  these  Courts."    And 


'    The  Oritnlal  Bank  f'orfmrallon   v.  ■'   E.g.,    the     rifjlit    of     privacy  :  fee 

a,J,i,iloU  Seal,  I.  L.  K..  10    C'al.,    7i:{,  noto  CJ),   p.   S,   aiih. 

737    (1884),    per    (iarth,  C.  J.  »  Aii/inliialh    Dei/    v.    Marl^iutovli,  6 

•    ••  The    conditions     of     domestic  B.  L.  W.,   571,   572   (1871). 

life  in  the    two   countriea   have    from  *  Ih.,   per  Plicar,  .1, 

remote   timcH    Ix-cn    essentially   differ-  *   Murun    v.    Kiver    Steam     Naviga- 

ent,  and,  in  my  opinion,  it  is    owing  lion  Company,  14  B.  L.  U.,  352,   358, 

to  the  difference  in  the  conditions  of  S.TO    (1875),    per   .Markliy,  J.  :  Dhuro- 

domcMtie    life    alone    that    a'  custom  nidliur  Sen  v.  A'jra   Hank,    I.  L.  R.,   4 

which  apiiears  to  me  to  be  a  fjerfectly  C'al.,  380,  39G  (1878) ;    in  this  country 

rea-xonahle    one    in    India    should    l>r  there  lias  Ijcen  no  fusion    of    jurisdic-. 

unknown    in    Knj.'land."        j^r     F/i>ie,  tjori,    lnit    the    Ciiurts    are,    and    havr> 

r.    .!.,     in  <!«kul     I'ramd     v.     Railho,  Im-cii.   hoth  Courts    of     law      :ind     of 

I.    !>.    IC,   10   All.,    :j.>8,   ."ISS  (I8SH),    V.  e.iuity  ;    see  (Ihann.'^him    Xilhint   .\a,l. 

ih.,  '■Ma,  per  ^luhmootl,   ,].'  btrni     v.    Mornhn    Uainrlinn'lrn     I'lii, 
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tflough  legislation  may  give  to  English  Courts  powers 
similar'  to  those  possessed  by  the  Courts  of  this  country, 
their  discretional  exercise  may  here  be  different  owing  to 
'circumstances  peculiar  to  the  former  Courts  existing  an- 
terior to  such  legislation.^  Lastly,  where,  as  in  certain 
instances,  English  law  deals  with  rights  peculiar  to  it- 
self, their  consideration  is  rendered  here  unnecessary  ; 
where,  on  the  other  hand,  rights  which  require  protection 
are  peculiar  to  this  country,  English  rules  and  decisions 
will  be  of  service,  if  at  all,  only  by  way  of  analogy  ; 
while  as  to  such  as  are  common  to  both  countries  differ- 
ences both  in  procedure  and  substantive  law  may  ren- 
der these  rules  and  decisions  partially  or  wholly  inap- 
plicable. 

8  4.     The  isSue  of  Injunctions,  whether  temporary  or  The  issue  of 

"  _  .  Injunctions 

perpetual,  is  a  form  of  "specific  relief."    So  also  is  the  is  a  form  of 

sDoc'ific  relief* 

appointment  of  a  Receiver  pending  a  suit.-  The  Code^ 
further  provides  for  the  appointment  of  a  Receiver  of 
property  under  attachment,*  and  also  in  the  case  of  in- 
solvent debtors.^  But  it  has  been  said  that  in  the  former 
case  the  appointment  of  a  Receiver  is  "rather  a  matter 
of  ministerial  procedure  than  of  specific  relief;"  and  in 
the  latter  case  the  Receiver  is  the  agent  of  the  creditors,'' 
and  both  cases  must  be  distinguished  from  a  Receiver 
appointed  by  way  of  specific  relief  pending  a  suit.' 

S  5.     The    term    "specific  relief"  means  more  parti- ■^•'""'"f-' °f. . 
cularly  those  classes  of    relief     which     are    defined    by,  relief." 

I.  L.  R.,  18  Bom.,    474,  484    (1894)  ;  ••  See  Form   Xo.  168     in  Un:  Fourth 

liejjnm  v.  Muluimmtid  Ynkuh,  1.  L.  H.,        Srlieilidr.  of  tiie  ('(hIc-. 

Hi  Ail.,  :5n,  rt'iK  (im»i).  »  ch.    xx. 

'   Phnnjihlioy    ('nuanji    UmrUjar    \ .  *  fSci'     ICx     jmrlr,     Witrn  ii.        In     if 

LixhofJ,  I.  L.  R.,  13  Rom.,  252,  2tll  J,„jr,',  L.  J{.,  lU  Cli.  A)-..  l'l'J.  In 
(1888).  the  nmltcr  of //</(/'//  Siiii/li    \.  Iliirl,,  \. 

»  Act  1  <-(  IH77,  H.  5.  L.   R.,    15  Cal.,   7<12,   TIM   (IHSS). 

'   8.  .W3.  ■»  CoIIcKm    Law    i>f    .SpociKr    liilicf 

ill    ln<liii'(lM82),   |>.    2:iO. 
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and  granted  in  rivil  suits  under  tlif  provisions  of  Act*l 
of  1877.'  Iiut  tilt'  ftill  signiliciuici-  of  wliuli  is.  Imwcver, 
onlv  to  he  learnt  from  the  iiistory  in  England  of  legal 
actions  and  of  the  interference  by  Courts  of  Equity 
with  the  limited  and  imperfect  remedial  jurisdiction  of 
the  Courts  of  Common  Law.*  •The  remedies  for  the  non- 
))erforniance  of  a  duty  enforceable  by  law  are  either  com- 
})ensatory  or  specific.  The  compensatory  remedy  is  by 
the  award  of  damages. **  This  remedy  is  often  eitlier  use- 
less or  inadequate — useless  where  the  person  ordered  to 
pay  them  is  insolvent  ;  and  inadequate,  when,  for  in- 
stance, the  duty  is  to  transfer  particular  immoveable 
})ro})erty,  or  a  moveable,  to  which  special  interest  is  at- 
tached. The  specific  remedy  is  enforced  by  directing  the 
j)arty  in  default  to  do.  or  forbear,  the  veTy  thing  which 
he  is  bound  to  do  (»r  forbear,  and  in  case  of  disobedience, 
by  imprisonment,  or  attachment  of  his  ])roperty,  or 
both.'  When  no  one  is  in  default,  it  is  enforced  by  mak- 
ing such  declarations  and  orders  as  the  nature  of  the 
case  may  require."''  Courts  of  Common  Law  gave  specific 


'  Tlip  8|>ecilic  retiof.H  givt-ii  l>y 
this  Act  arc  cnunuTHtwl  in  its  liftli 
iMH-tioii.  Other  sjMH  ilir  rcrncilics 
•'oninionly  enforced  liy  Indian  (nti 
bv  Kiijtlish)  f 'onrts  ;iic— ( I)  t.ikin>;  iin 
account  of  the  proiwrfy  of  n  dcccHncd 
|H>r)ton  and  adniiniHtcrin);  the  munr 
(2)  tiikini:  Hccount.<<  of  n  tniHt  an<l  ad- 
inini'-tcrin^  the  truHt-iirojMTty  ;  {'.i) 
the  forj-i-lofurc  <if  tlic  rijtht  to  re<leeni. 
or  the  mile  of  niort(faj»ed  |irojMTty  : 
(4)  redemption  and  reconveyance  of 
nioit^a>!<-<l  |iro(>«-rly  :  (."»)  di^HoIx  iiip 
a  |iartnerHhi|>,  taking  the  partner- 
ship aeeountH,  reah/.inc  the  aHxetK, 
coni|>enin(;  each  partner  to  pay 
tlic  iiahiiice  due  from  him.  and  dis- 
charging the  dehtH  of  the  partnernhip. 
(A>'e«  (.'ivil  l'roce<lur«  Cocle.  n.  2I.'{.  and 
SchMlul.    VI.   .\o^.  10.-.      no.  IK!:  ,\.l 


II  of  IH82.  H.  5!»:  A.  t  l\'  of  1882, 
HH.  (R(.  07,  8."»-95:  Wliilli-y  Stokc,>4. 
op.  cil.,  i)28,  1(29.) 

•  See  Xelaon's  Cammiiilaries  on 
till  Spcri/ic  Keliff  Art  (IS»4);  Intro- 
duction,  pp.  I— 7<>;  where  a  short 
hiMtorical  account  i»  givei^  <S'ff 
further  Spcnce'n  Hi/iiilaUi-  Jurisdir- 
tiiiii  iij  Ihr  Citiirt  «/  ('liiitirenj  ;  Snell's 
I'rinripJcn  of  KqiiiliJ  ;  Story's  Eqiiili/ 
JuriMpriidiiin-,  2n<l  Kngli.ili  Kd.,    1892. 

■•  The  compensatory  remedy  in 
matters  of  contract  has  been  to  some 
extent  dealt  with  by  s.  ~'.i,  Act  IX 
of  1872.  The  S|>ecitic  Relief  Act  dcalu 
with  it  oidy  so  far  as  it  is  either  suji- 
plementary  or  alternative  to  specific 
relief. 

•  Civil     I'roce<lure    Code,      s.     260. 

•  Willi  ley      Stokvs,      "/(.      lit..      928. 
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r^ief,  in  the  case  of  im7iioveable  property,  in  the  action 
of  ejectment,'  and  in  the  actions  of  detinue"-  and  reple- 
vin for  the  recovery  of  the  specific  possession  of  per- 
'sonal  chattels,  in  neither  of  which  latter  actions,  how- 
ever, was  there  any  certainty  of  recovering  aught  but 
damages.  With  these  and  some  other  exceptions  the 
redress  given  by  the  latter  Courts  in  all  actions,  whether 
founded  on  contract  or  tort,  sounded  in  damages  only. 
Equity  therefore,  where  necessary,  supplemented  the 
deficiencies  of  this  remedial  jurisdiction,  by  decreeing 
the  restitution  in  specie  of  specific  moveable  property, 
by  compelling  the  performance  of  contracts  and  by  the 
administration  of  both  a  protective  and  preventive  jus- 
tice in  respect  of  property,  the  subject  of  litigation.* 
Thus,  for  instarfce.  while  in  effect  the  common  law  allowed 
parties  to  a  contract  the  election,  either  to  perform  or 
to  pay  damages  for  non-performance  ;  equity  in  ca.ses 
where  there  was  either  no  remedy  at  common  law  or  the 
remedy  was  inadequate,  deprived  the  defaulting  party 
of  such  election.*  .So  also  equity  devised  the  remedy 
by  Injunction  in  some  respects  analogous  to  the  equit- 
able remedy  of  specific  performance.  For  while  a  decree 
of  specific  performance,  as  its  name  implies,  enforces  the 
performance  of  some  specific  act,  an  Injunction  which  is 
the  very  converse,  judicially  forbids  the  performance  of 
some 'specific  act  or  series  of  acts." 


■   8ef  Act  I  of   1877,  s.  8;  the  po«-  «».   45 — SI    deal    with     iimtter«    which 

seMory  roniedy  given  by  «.  0  is  tnkoii  with  tlic  subject  of  the  fonuiioii  law  oi 

from   8.    1.5,   Act    XV   of    IK.5(I.   and   re.  picionative  writ    of   mnndamits)   wlii<  li 

•enihU'H     the    r>i<l     I'ji^^hKh     a.s»i/.e     of  foi  iii   flie   iiiutoiial  of  A<l    I   of  1S77. 
'"Novel  DisHeiHin."  *  Story's    K(|.   .lur.,   (j  714  :   v.    ib.. 

•   Srt  Act    I   of    l«77.   ».    II".   whi(  h  note   (a)   t.i    l.'Uh  Ariwi.    K.I.,     p.    I7S. 

embodies,     with     dome     rhan^c,     tlie  uii«l    pnnl. 
common     l.iw     iloctiinc     uf     fletiniie.  *    Smith's      I'rincipleH     of      l')<|iiit\' 

:i    It   is    tiir-tc   and     other     foi  iii«   of  (1888),   p.   H88  ;   as   to   the   form,   liow- 

redresa,    in    the  main   e(|iiitable  (««.  H  I'ver,     of     uiuiidatory     injiinctiuiiii    iu 

9,   10  ara  common  law  retiiedies,  and  India,   see  piiat. 
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i'r,.vontiv.-  §  r».     When  spcoitic  rolicf  is  rrraiifcd   l.y   ])rcvoiiting*a 

'"  partv  from  doiiiji;  that,  which  ho  is  under  ;iii  ohiijiatioii' 

not  t«>  do.  it  is  calKMl   "prevontivo  relief, "'■'  and  preven- 
tive relief  is  urantcd  at  t lie  discretion     of    the    Court    l>v 
Injunction    temporary  or  perj^etual.'' 
Roikfbv  §  "■     l^^'li''f    ^y    S2)ecific  performance,   Injtinction    and 

sp,<oJiioror.      Receiver,  belong  to  the  same  branch  of  the  law,     More- 
Injur  tion.       ^^gj.  ^j^g  appointment  of  a  Receiver  operates  as  an  Tn- 

and  Koccivcr,  '^  '■ 

IhIchu:  to  the     junction   against   the   parties,   their   agents   and   persons 

same  l>mnoh        "•  \  e  ■  t      • 

of  the  law:        claiming  under  them,  restraining  them   from   mterfering 
with  the  possession  of  the  Receiver  except  by  permission 
of  the  Court  \*  and  "an  order  for  an  Injunction  is  always 
more  or  less  included  in  an  order  for  a  Receiver.     It  is 
not  necessary,  if  a  Receiver  be  appointed,  to  go  on  and 
grant  an  Injunction  in   terms."''    All  thrte  forms  of  re- 
lief are  dealt  with  by  the  Specific  Relief  Act.     The  issue 
of  temporary   Injunctions  and  the  appointment  of  Re- 
ceivers are,  together  with  the  subjects  of  arrest  and  attach- 
ment before  judgment  and  interlocutory  orders,  dealt  with 
by  the  Code  under  the  single  heading  of   ' '  Provisional 
Remedie'?. ' '"     Relief  granted  by  appointment  of  a  Receiver 
'pendente  lite  bears  in  many  respects  a  close  analogy  to 
that  by  temporary  Injunction.     Both  are  extraordinary 
equitable   remedies   as   distinguished    from   the   ordinary 
modes  of  administering  relief.     Both  are  essentially  pre- 
ventive in  their  nature,  being  properly  used  only  f(?r  the 
prevention  of  future  injury,  rather  than  for  the  redress  of 
past   grievances.     Both   have  one  common   object    in   so 
far  as  they  seek   to   preserve    the   res   or  subject-matter 

>  This  term  indudoa  every  duty  en-  S5,   91    (1893). 
forceable  by  law.     Art  I  of  1877,  h.  3.  »   Kerr  on  Heceivcrn,  :Jr(l  Fxl.  (1891), 

•  Act  I  of  1877,  B.  B.  !••  9.  See  as  to  Receivers  generally  the 
3  Act    I    of    1877,     8.    52.  Author's  "  Law  relating  to   IleceiverB 

*  Mahomme.d    Zohuruddfcn    v.    Ma-       in  Brifiuh  India." 
iK.mmtA    .\iy,rr>fMetn,  1.  I,.  K.,  21  C;il.,        ■    "  Civ.    I'r.   Code,   part   IV. 
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of  "the    litigation     unimpaired,    to    bo     disposed    of     in 
accordance    witli     the    future    decree    or    order    of    the 
Court. ' 
*8  8      There    is,    however,    a    distinction    between    tlie  »>ut  there  is 

o  '  '  a  distinction 

remedies   in   that    ' '  specific  performance   is   directed   to  between  the 

.  .  remedies. 

compelling  performance  of  an  active  duty,  while  Injunc- 
tion (though  sometimes  in  a  subsidiary  way  requiring  an 
act  to  be  done)  is  generally  directed  to  preventing  the 
violation  of  a  negative  one.  This  difference,  however,  is 
very  great.  The  remedy  of  specific  performance,  relating 
as  it  does  to  active  duties,  deals  in  the  main  only  with 
contracts  ;*  while  the  remedy  of  Injunction,  having  to  do 
with  negative  duties,  deals  not  only  with  contracts,  but 
also  with  torts,  and  with  many  other  subjects,  among 
them  subjects  of*  a  purely  equitable  nature."'^  Whether, 
however,  the  negative  duty,  or  duty  to  abstain,  be  con- 
tractual or  general,  the  Injunction  which  enforces  it  is  the 
same  in  nature  and  form.  The  general  grounds  of  simi- 
larity between  relief  by  Receiver  and  by  Injunction  have 
been  adverted  to.  Perhaps  the  principal  element  of 
difference  between  these  two  important  remedies  lies  in 
this  :  that  an  Injunction  is  strictly  a  conservative  remedy, 
merely  restraining  action  and  preserving  matters  in  statu 
quo,  without  affecting  the  possession  of  the  property  or 
fund  in  controversy;  while  the  appointment  of  a  Re- 
ceiver *s  usually  a  more  active  remedy,  since  it  changes 

'   High  on   Keceivers,  16,  17.  There  are,  indeed,  cases  in  which  one 

•   "From    the    nature    of    the    case  person  contrnctM  with  luiotlu'r  not   to 

the    renuHly    of    Hjiccilii'     pnformurKc  df)  ii  certuin  uct  ;   mid  hucIi   negative 

only   applies   to  cases  arising  out    of  ((inlracts     may,     as     we    have    seen 

contract;  since  it  rarely  happens  apart  (p.  658,  Lumlcij  v.  Wagntr,  I  DeG.  M. 

from  eontriU't  that    one    [lerson   has   a  *,  C!.,    61i5),    be    specifically    enforced 

right  to  the    jjcrformance  of    a   parti-  Ity  means    of    injunction."     .Smith's 

cular  act  on  the  part  of   another.     On  I'rincijjIcH  of  Ktpiity,  supra,  688. 
the  contrary,  the  cases  for  wiiich  in-  •'  (Story,  l''q.,  Jiir.,  I3lh  ,\mcr.    Kd. 

junction    is     a    proper    remedy    have  (1886),  p.  170.  N'oto  by  .M.  M.  Big<'low, 

usually  no  connection   with    contract.  .Smith's  Principles  of  Ecjuity,  688, 
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tilt'  )>ossession  as  woll  as  the  subsequent  control  %nd 
nianagenuMit  of  the  jnopertN-.  The  Court  by  an  Injunction 
ties  up  the  lian<ls  of  the  (Icfcndants,  and  preserves  un- 
chaiified.  not  only  the  jjroperty  itself.  l)ut  the  relations  ^f 
all  parties  thereto.  F-Jut  in  appointing  a  Receiver  the 
Court  goes  still  farther,  since  it  wrests  the  possession  from 
the  defendant  ami  assumes  and  maintains  the  entire 
management  of  the  property  or  fund,  fre((uently  changing 
its  form,  and  retaining  possession  through  its  ofiicer,  the 
Receiver,  iintil  the  rights  of  all  parties  in  interest  are 
satisfactorily  determined.  Fnun  the  points  of  resem- 
blance already  indicated  it  is  not  to  be  inferred  that  the 
appointment  of  a  Receiver  necessarily  follows  from  the 
granting  of  an  Injunction  or  that  the  two  remedies  are 
necessarily  inseparable.  And  while  it  fr«quently  happens 
that  the  Courts  are  called  upon  to  administer  both  species 
of  relief  in  the  same  action,  and  at  one  and  the  same  time, 
yet  it  by  no  means  follows  that  because  an  Injunction  is 
granted  a  Receiver  must  be  appointed  and  the  two  are  to 
be  treated  as  distinct  and  independent  matters.  The 
Court,  therefore,  may  refuse  a  Receiver,  although  the  case 
presented  is  a  fitting  one  for  an  Injunction,  and  although 
an  Injunction  has  already  been  granted.'  A  distinc- 
tion exists  between  tlic  case  in  which  an  Injunction  and 
that  in  which  a  Receiver  will  be  issued  or  appointed  res- 
pectively. "  That  distinction  seems  to  be  that,  wtlile  in 
either  case  it  must  be  shown  that  the  property  should  be 
preserved  from  waste  or  alienation  ;  in  the  former  case, 
it  would  be  sullicient.  if  it  be  shown  that  the  plaintiff 
in  the  suit  has  a  fair  question    to  raise  as  to  the  existence 


'    High,    on    P.<''civ<Tx.    I".    In.    and  remwlies   are   pssentially   distinct  and 

ace  Hall  v.  Halt.  :5  Mac.  C...  Hn,  wlioie  di'iieiid  upon    totally  different  grounds 

it    WM   ^aid    by   the    lyord   Ch.inpellor  and  tirc-umstances," 
that  ■    the    rights    to   those   different 
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of  athe    right    alleged  ;  while  in  the    latter   case,  a    good 
prima  facie  title  has  to  be  made  out."' 
§  9.     Relief  whether  it  be   given    by  the  issue  of  an  General 

"^  .  .  principle 

Ihjunction  or  the  appointment  of  a  Receiver  is  granted  upon  which  an 

.       .    ,  .        .  1  ■         1       /^  Injunction  is 

generally  upon  the  principle  quia  timet  .'  that  is,  the  Court  issued  or  a 
assists  the  party  who  seeks  its  aid,  because  he  fears  {quia  appomted, 
timet)  some  future  probable  injury  to  his  rights  or  interests, 
and  not  because  an  injury  has  already  occurred,  which 
requires  any  compensation  or  other  relief.  So  the  remedy 
by  temporary  Injunction  being  preventive  in  its  nature, 
it  is  not  necessary  that  a  wrong  should  have  been  actually 
committed  before  the  Court  will  interfere,  since  if  this 
were  required  it  would  in  most  cases  defeat  the  very  pur- 
pose for  which  the  relief  is  sought  by  allowing  the  com- 
mission of  the  act  which  the  complainant  seeks  to  restrain. 
And  satisfactory  proof  that  the  defendants  threaten  the 
commission  of  a  wrong  (which  is  within  their  power)  is 
sufficient  ground  to  justify  the  relief.-'  These  and  other 
similar  precautionary  reliefs  were  formerly  granted  by 
Courts  of  Equity,  on  Bills  Quia  Timet;'  to  support  which 
it  must  have  been  shown,  firstly,  that  there  was  a  title 
in  posse.ssion  or  expectancy  in  the  plaintiff,  and  secondly, 
that  there  was  danger  to  the  property.^  These  bills  would 
now  take  the  form  of  an  action  in  the  nature  of  a  Bill  Quia 
Timet  and  would  be  brought,  in  England,  in  the  Chancery 
Division,    and    in    India,''    in    any    Court  of    jurisdiction 


1   Chnniliil'il      Jim      v.      Pailmnnnnd  IH  also  nivcii     upon   the    |)nii(i|)l('  ijiilii 

Singh  /Uiho'liir,  I.  L.  P...  2-_'  Cal.,   4.'>9,  limel.     Story's  K'l-  ■Jur..  §  001. 

4«5  (189.5),   per   OUoho  nnd  llampiiii,  '  SaUun-  v.  .S'//<«.;,  2  Mad.   H.  C.  R., 

J.J.,    rcffrriiig    to    Kerr   on    KccoiviTH,  Ml((    (1861). 

pp.  3. 4,  Korron  InjuiK  tiouH.  pp.  U),ll.  *   v.    i//..    Hi.  wlicri'     it  was    puiiiltMl 

•  Story's  E().  .Jur.,  §  HM.  Mijili  out  lliiil  tin-  plaint  was  really  ill 
on    Injumtions,    17—23.  the    luituic     of     a     Hill     Quia     Timely 

*  Story  Er|.  .lur.,  §§  H2.-)— 8.'")l.  Hi-  l)ut  that  it  did  not  ilisilono  any  of 
lief  givpii  by  way  of  canwllation  of  llir  grounds  nerosHary  to  support  such 
instruiniMifo  (A<  t  I  of  IH"7.  »».  3!) — II)  a  l>ili. 
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compekMit  to  grant  the  relief  prayed.  "The  remedy  of 
(final)  injunction,  like  that  of  specific  performance,  proceeds 
upon  the  theory  that  there  are  duties  the  performance  of 
which,  as  they  stand,  ought  to  be  insisted  upon, — duties 
in  regard  to  which  an  election,  as  an  equivalent,  to  violate 
the  same  upon  the  terms  of  making  compensation  cannot 
be  permitted  ;  not  indeed  that  all  the  duties  the  violation 
of  which  may  be  enjoined,  may  be  enjoined  without  regard 
to  the  question  whether  damages  for  a  violation  could  be 
accurately  computed,  but  that  there  are  duties  of  a  peremp- 
tory nature  within  the  operation  of  the  remedy  of  injunc- 
tion as  well  as  within  that  of  specific  performance.  These 
duties  may  here,  as  well  as  in  the  law  of  specific  performance, 
be  termed  primary,  since  they  are  not  substitutional."' 
Protective  §  10.     The  manner  in  which  the  abo^e-mentioned  aid 

is  given  by  Courts  of  Equity  is,  of  course,  dependent  on 
circumstances.  They  interfere  sometimes  by  the  mere 
issuing  of  an  Injunction  or  other  remedial  process.*  But 
that  portion  of  equitable  jurisdiction  which  consists  in 
the  administration  of  a  protective  or  preventive  justice 
is  not  limited  to  this.  The  Courts  interfere  also  by  orders 
to  pay  funds  into  Court,*  by  directions  to  give  security,  by 
orders  for  the  detention  and  preservation  of  property,  by 
other  like  orders  and  directions,*  and  by  the  appointment 

of    a  Receiver   to  receive  rents   or  other    income,^   thus 

- 

*  Story's  Eq.  Jur.,  13th  Amer.  and  preventive  relief.  See  the  int^- 
cd.  (1886).  pp.  178,  179.  Note  by  locutory  orders  in  the  Oiv.  Pr.  Code, 
M.  M.  Bipr-low.  HS.  498—502.     Of  these,  ss.  498—500, 

*  V.  eupTd.  502,  were  first  inserted  in  the  Code  of 
dee  Satoftr  V.  SiUoor,  2  Mad.  K.  C.        1877.     Section  501    corresponds    with 

R.,  8,   11    {18M)   ["the    protection  of  s,  91  of  the  Old  Code,  Act  VIII  of  I  «.59. 

property  which  is  the  subject  of  litiga-  Sections    498—500    are    taken     from 

tion  by  requiring  it  to  be  brought  into  Order  52,  Rules  2 — 4  of  the  English 

Court  is  an  important  part  of  its  (the  Judicature  Act,  and  s.  502  from  s.  244 

Court's)  jiiriMdiction."]  of  the  New  York  Code. 

*  The  Court*  in  India  practically  »  Civ.  Pr.  Code,  ss.  503—504  ;  Act 
poneMS  all  theic  powers  of  protective  I  of  1877,  s.  44. 
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adsipting  their  relief  to  the  precise  nature  of  the  particular 
case  and  the  remedial  justice  required  by  it ;  the  object 
being  in  all  cases  to  preserve  property  to  its  appropriate 
lises  and  ends.' 

§  11.     The  exercise  of  the  jurisdiction  to  grant  relief  The  grant  of 

.  .  1       •  i-  T        preventive  or 

by  the  appointment  of  a  Receiver,-   or  the  issue  of  an  In-  protective 

..,.  -,....,  i-i     relief  is  pure- 

junction,    IS  not  a  matter  ea;  debito  justitim,  but  one  which  lydiscre- 
is  purely  within  the  discretion  of  the  Court.     The  latter  "'"*'7- 
is  not  bound  to  grant  such  relief  merely  because  it  is  law- 
ful to  do  so.     But  the  discretion  of  the  Court  is  not  arbi- 
trary, but  sound  and  reasonable,  guided  by  judicial  prin- 
ciples and  capable  of  correction  by  a  Court  of  Appeal.* 
All  questions  of  discretion  are  usually  questions  of  degree." 
Where  there  is  a  discretion  exerciseable  the  Court  is  bound 
to  look  at  all  the  circumstances  of  the  case."     The  juris- 
diction of  the  Court  to  interfere  being  equitable  is  governed 
upon  equitable  principles.     And  therefore  the  Court  will, 
amongst  other  things,  look  to  the  conduct  of  the  person, 
who  makes  the  application.'     Where  an  appeal  attacks  the 
exercise  of  discretion,    before  the  Appellate    Courts    will 
interfere  on  this  ground  in  favour  of  the    appellant,  the 


1  Storj-'»  Efj.  Jur,  §826;  Smith's 
Principles  of  E'luity,  752. 

•  Act  I  of  1877,8.44. 

•  lh„p.  62. 

•  76.,  H.  22  (discretion  to  decree  spe- 
cific performance;  See  Story's  Eq. 
Jur.,  §  742) ;  the  same  rule  holds  (iood 
for  injunctions  in  the  case  of  obliga- 
tions arising  from  contract ;  ^.,  8.  54  : 
CalUnnji  /larjivan  v.  Xar«i  Trirum, 
I.  L.  H.,  IS  Horn.,  714  (1S9«).  mid  tlu- 
princij>lc  is  of  general  appli<rution  in 
othc-r  cases.  For  "  Uiscrction,  when 
A]>pliud  to  a  Ck)urt  of  law,  rneani*  ditt- 
■crction  guided  by  law.  It  must  be 
governed  by  rule  and  not  by  hiiinimi. 


It  must  not  be  arbitrary,  vague,  and 
l.iiivifiii,  but  legal  and  regular." 
I'lr    Lord   Mansfield   in   Wilke's   case, 

4  Hurr.,  2539,  cite<l  in  llarhuns  Sahai 
V.    Bhairo   PcTshad   Sintjli,    1.    L.     K.. 

5  Cal.,  269,  266  (1879) ;  See  also  re- 
marks in  Queen- Em  press  v.  Chagan 
Ikiijanim,  I.  L.  H.,  14  liom.,  831.  314, 
352  (18*90),  per  Jardine,  J. 

»  (Ihanasham  Silkanl  Sndkariii 
V.  Miir<iha  Rmnrhamlrn  I'ni.  1.  L.  H.i 
l«    Honi.     (1894),    at    p.    493. 

•  ///.,    at    p.    484. 

'  Act  I  of  1877,  s.  5tl  (j)  ;  Kerr  on 
liij.,  15;  Kurr  on  Kcci-ifiTH,  7. 
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latter   nuist  satisfy  such    Court   that    thi-   discrotion  kas 
been  imi>roi)erly  exercised.' 

The  occasions  and  principles  ii|)on  which  these  discre- 
tionary powers  will  be  exercised  in  the  case  of  Injunctiorts 
by  Courts  in  British  India  form  the  subject-matter  of  this 
branch  of  the  law  and  of  the  following  chapters. 

1  Shadiw  Anup  Sinqh.  I.  L.   R..  12  All.,  438  {1889). 
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Injunctions  Genkrally. 


§  12.     Meaning    of  term     "  Injunc- 
tion." 
§  13.    Forms     of     Injunction  : 
(i)  Temporary, 
(ii)  Peri)etual, 
(iii)    Mandatory. 
§  14.     Origin    of    the     Equitable 

Relief    by    Injunction. 
§  15.     Subject-matter    of     Injunc- 
tions. ^ 
«  16.     Classification    of     Subject- 
matter  : 
(i)  Injunctions  in  respect  of  judi. 
cial      proceedings    (action.s — 
execution — \vron<;l'ui     sale    in 
execution), 
(ii)   Injunctions  in   lenpi'ct  of  Acts 
not  l)eing  judicial   proceedings 
(contract — trust — tort). 
§  17.     Parties— 

(i)   In  whose  favour  an  Injunction 

will  !«■  granted, 
(ii)   ,\guii)i^t  wlioMi  iin     Injunction 
may    be    granted. 
§   IH.     Kssential,s    to    the     (jIrant 
i»F   Relief    hv    wav    >>v   In- 
junction : 
(i)   Keiief  cannot  be  granted  mere- 
ly to  enforce  a  |H;nal    law, 
(ii)   There  must  be  a  p(;nding  civil 

a<-tion, 
(iii)  Cognizance  of  the  action  must 
not   lie    barred, 
ilainr    MniUir   v.   liliim  Anuinnlh, 
(iv)   The     <'ourf      must     otherwise 
buve    jurlMJii'tion   to   try   the 
suit. 


§  19.     Equity     acts    in    peksonam  ; 

Penn  v.  Lord  Baltimore. 
§  20.    The     Application     of     this 
Maxim    in    India — 
Knjmohun   Bose     v.      East     Indian. 

Railway  Co. 
J uggodumba    Dossee  v.   Puddomoney 
Dossee. 
§  21.     Must    be    Considered    with 
Reference    to  the   Statu- 
tory Jurisdiction. 
7'lie   East   Indian    Railway   Co.    v. 

The  Bengal  Coal  Co. 
Delhi  and  London    Bank  v.   Wordie. 
J  22.     Jurisdiction    to     issue     Ii»' 

junctions. 
!j  2:5.     The    Exercise    of    Jurisdic- 
tion is  discretionary. 
§  24.     Courts  by  which  an   Injunc 
tion    may    be    granted  : 
(i)  Courtjs  of  Original  Jurisdiction, 
Yiimin-ud-Dowlah     v.     Ahmed    AH 

Khan. 
Onsmin  Money  Puree  v.  Qour  Ptr- 
shad  Sinijh. 

(ii)   Courts    of   .Appellate   Jurisdic- 
tion, 
(iii)    (Moults  of  Revisional  Juiisdic- 
tiuii. 
S  2r>.     Enforcement  of  Orders  and 

Decrees. 
ii  2ti.     The     Kffect  and   Opekaiion 

UK    AN     Injunction. 

ii  27.     liitKACH    OF    AN     Injunction. 

j)  2S.     Compensation     to       I)i;fkm»- 

ant  for  the    issue  of   an 

Injunction       on      Insui'KI. 
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IN.UNrnONS    OKNKRALLY. 


iins  o 
Xtrm  "  In- 
junction." 


Forma  of  In- 
janction : 


(i)  Temporary. 


§  12.  When  Specific  Relief  is  given  by  preventiil*;  a 
party  from  doing  that  which  he  is  under  an  obligation 
not  to  do  it  is  called  preventive  relief  which  is  granted 
bv  means  of  an  Injunction.'  \u  Injunction  was,  under 
the  old  English  i)rocedure,  a  writ  issuing  by  order  and 
under  seal  of  the  Court  of  Chancery  and  was,  with  certain 
exceptions,  until  the  Judicature  Act  of  1873,  a  remedy 
peculiar  to  that  Court."'  A  writ  of  Injunction''  may  be  de- 
scribed to  be  a  judicial  process  whereby  a  party  was  re- 
quired to  do  a  particular  thing,  or  to  refrain  from  doing 
a  particular  thing,  according  to  the  exigency  of  the  writ. 
The  process,  however,  was  rather  preventive  than  restor- 
ative, though  it  was  by  no  means  confined  to  the  former 
object.  Under  the  present  English  procedure  no  writ 
of  Injunction  is  to  issue.  An  Injunction  is  in  England,* 
as  in  India, ^  by  judgment  or  order,  and  such  judgment 
or  order  has  the  effect  which  a  writ  of  Injunction  in 
Chancery  previously  had. 

§  13.  Duration,  as  well  as  the  positive  or  negative 
character  of  their  commands,  determine  the  several  forms 
of  Injunction  which  may  be  either  non-mandatory  or  man- 
datory, temporary  or  perpetual.  • 

In  the  first  place  in  respect  of  duration,  Injunctions 
are,  either  temporary  (or,  as  they  are  sometimes  called, 


'   Act  I  of  1877.  ».  ."). 

•  Kerr  on  Injunctions,  .Ird  od.. 
ISSS,  pp.  9,  1  ;  Smith's  f'lianccry 
Practice,  i,  819  (1862)  ;  Joyce  on  In- 
junctions (1872),  p.  i.  By  the  .Jurli- 
cature  Act  all  the  juristliction  of  the 
Court  of  Chancery  was  transferred  to 
the  High  Court  of  .Justice,  and  a 
Homewhat  larger  jurisdiction  to  grant 
injunction  was  given  to  the  latter  by 
s.  25  (8)  than  tlint  posseise*!  by  the 
former   Court  :  Korr,  1, 

•■'  Ab  to  the  form  of  a  Writ  of  In- 
junction   in    Chancery,    See    Smith's 


Chancery  Practice,  ii,  265,  26rj     Eden 
on    Injunctions,    367—387. 

*  Ord.  L.,  r.  11  :  for  some  forms 
in  use  of  the  matter  of  injunctions 
and  restraining  orders,  fieo  Daniell's 
Chancery  Forms,  4th  ed.  (IS8.">).  692 
—608.  Civ.  Pr.  Code,  Sched.  IV, 
Forms  N'os.  Ifiti,  167. 

*  Civil  I'rorcilun^  Code,  ss.  492, 
49.3.  496;  Act  I  of  1877,  s.  .53.  The 
former  deals  with  the  granting  of  in- 
junctions by  order,  the  latter,  with 
the  granting  of  injunctions  by  decree 
at  the  hearing. 
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interlocutory)  or  perpetual.     The  former  are  such  as  are 
to  continue,  until  a  specified  time  named  in  the  order  or 
until  the  further  order  of  the  Court.'  They  may  be  grant- 
ed at  any  period  of  a  suit  and  are  regulated  by  the  Code 
of  Civil  Procedure.     The  Court  may  in  the  case  of  an  In- 
junction under  s.  493  of  the  Code  grant  it  upon  such  terms 
as  to  the  duration  of  the  Injunction  as  it  thinks  fit.^    The 
temporary  Injunction  is  merely  provisional  in   its  nature 
and  does  not  conclude  a  right ;  its  effect  and  object^is  mere- 
ly to  preserve  the  property  in  dispute  in  statu  quo,  until 
the  hearing  or  further  order,  or  to  prevent  future  injury, 
leaving  matters  as  far  as  possible  in  statu  quo,  until  the 
suit  in  all  its    bearings    can  be  heard  and   determined.^ 
The  sole  object  of  an  interlocutory  Injunction  is  to  pre- 
serve the    subject    in  controversy  in  its  then  condition, 
and  without  determining  any  questions  of  right,  merely  to 
prevent  the  further  perpetration  of  wrong,  or  the  doing 
of  any  act  whereby  the    right    in   controversy    may  be 
materially  injured  or    endangered.     Only    such    restraint 
will  therefore  be  interposed  as    may  suffice  to    stop  the 
mi.sohief    complained    of    and    preserve    matters  in  statu 
quo.*     In    granting    such   Injunctions  the    Courts    in  no 
manner    anticipate    the    utlimatc    determination  of    the 
questions  of  right  involved.     They  merely  recognise  that 
a  sufficient  case  has  been  made    out  to    warrant  the  pre- 
servation of  the  property  or  rights  in  issue  m  statu  quo, 
until  a  hearing  upon  the  merits,  without  expressing  and 
indeed    without    having    the  means    of    forming    a    final 
opinion   as  to    such    rights.     The    Court   upon    an   appli- 
cation  for  a   temporary   Injunction     will  deal     with  the 

1  Act  I  of  1877.  H.  53.  L  L.  R..  1  Bom..  132.  14.5  (IR76).    per 

»  Civ.  Pr.  Code,  «.  493.  (Jrcon,  .1. 

•   Kerr       on        Injunrtioim,       (»-10.  •  ninkemmv        v.       (lldwrfiaiishire, 

HiKl.     Inj..     r.-ti.       Shrphrrd     v.      Th,'  Wr..  1  Myl.  &  K..  l.'^.l.    /<rr  Lord  Broug- 

Tnmteta    of    H"-      fori     of      liombntj  liuiii.     \\\\i).    Inj.,    r).«. 
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application  updu  th(>  evidence  before  it  and  will  coiflfine 
itself  strictly  to  the  object  sought  and  as  far  as  possible 
abstain   from  prejudging  the  question  in  the  cause.' 

In  order  t(i  sustain  an  Injunction  for  the  protection  of 
property  jyouJcntc  lite  it  is  not  necessary  to  decide  in 
favour  of  the  plaintiff  upon  the  merits,  nor  is  it  necessary 
that  ho  should  present  such  a  case  as  will  certainly  entitle 
him  to  a  decree  upon  the  final  hearing,  since  he  may  be 
entitled  to  a  temporary  Injunction,  although  his  right  to 
the  relief  prayed  may  ultimately  fail.'  Nor  is  the  deci- 
sion of  the  Court  in  granting  or  refusing  a  preliminary 
Injunction  conclusive  upon  either  the  Court  or  parties  on 
the  subsequent  disposition  of  the  cause  by  final  decree,'' 

The  Court  will  not,  however,  upon  an  application  for 
such  an  Injunction  shut  its  eyes  to  th^  question  of  the 
probability  of  the  plaintiff  ultimately  establishing  his  de- 
mand and  will,  before  it  disturbs  a  defendant  in  the  exer- 
cise of  a  legal  right,  consider  the  probability  of  the  plain- 
tiff maintaining  his  right  against  the  defendant.* 

The  orders  pronounced  by  English  Courts  upon  appli- 
cations for  temporary  Injunctions  have  varied  at  different 
times.  .Under  the  former  practice,  as  well  as  under  the 
Civil  Procedure  Code,^  the  form  usually  adopted  was  and 
is  "  until  the  hearing  of  the  cause  or  until  further  order." 
Under  the  present  English  procedure  it  is  "until  judg- 
ment in  this  action  or  until  further  order,  "  in  oftler  to 
show    that   the    Injunction   is  not   to  extend    beyond    it, 


'  Hi)ih     Irij..    6;      (lopettwlh    Moo  High    Inj.,    6,    citing    Andme     v. 

kerjeex.Kalh,  ha^H  MuUick,   I.L.R.,  RedfiM,     12     Hlatch..    407.     (Anier.) 

10Cal..22,5,  2.31    (I8h:»);     Kc-it,    Inj.,  *  Clarion     v.     Atiorney.Oemral.      1 

24;     Vhandi.lat    Jhn    v.      I'admnnand  Coopt.    Cottonham.    97;    and    «e<i    At. 

Sirujk   liahndur.    I.  1..  |;..  22  C.I..  4.50  lorncj-Geiieml    v.    Muyor,  .5    De(J    M. 

486   (189.5).  4  ^,     52. 

»  Great     W.Mtn,      H„;h,„,j    r„.     v.  »   Civ.    Pr.    Code,    ,Sched.     I\',    No. 

Birm.nrjhum   Ky .  Co.,  2  Ph..  597.  166  ;  Act  1  of  1877,  s.  53. 
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unless  then  continued.'  For  an  Injunction,  which  has  been 
granted  upon  an  interlocutory  application,  is  superseded 
by  the  judgment  in  the  action.  If  it  is  intended  that 
it  should  remain  in  force,  it  must  be  expressly  continued.^ 

A  temporary  Injunction  may  further  come  to  an  end 
before  decree,  where  an  application  for  its  discharge  has 
been  made  and  granted  under  s.  496  of  the  Code. 

If  a  suit  is  decreed,  an  Injunction  granted  by  the 
decree  will  of  course  subsist  pending  an  appeal  against 
that  decree.  But,  if  a  suit  is  dismissed,  an  interlocu- 
tory Injunction  previously  granted  comes  to  an  end.^" 
The  suit  ceases  to  be  a  pending  suit,  and  the  Court  which 
dismissed  it  ceases  to  have  jurisdiction  either  to  con- 
tinue and  maintain  the  Injunction  so  previously  grant- 
ed, or  to  issue  a  fresh  Injunction  in  uspect  of  the  matter 
in  suit.^  If  it  is  desired  to  obtain  a  temporary  Injunc- 
tion pending  the  hearing  of  an  appeal,  an  application  lor 
that  purpose  should  be  made  to  the  Appellate  Court.' 

A  temporary  Injunction  may  be  granted,  if  in  any 
suit  it  is  proved  by  affidavit  or  otherwise  (a)  that  any 
property  in  dispute  in  a  suit  is  in  danger  of  being  wasted, 
damaged  or  alienated  by  any  party  to  the  suit,  or  wrong- 
fully sold  in  execution  of  a  decree,  or  (6)  that  the  defen- 
dant threatens,  or  is  ah-),  t  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors.  In  such 
cases  tTie  Court  may  by  order  grant  a  temi)orary  Injutic- 

'    1  Set.,    17:{:    Ki-rr,    tlL'lt.  (i:iO.  Simjh.    J.    I..  I;.,  I  I   C,,!..     IK;    (Issi,; 

•  Kerr.   iWM.  ,  I.  I{„,„  (■/,„„,/  v.  I'iOim  .]/„/.   |.    |„   |;,. 
Kalyinhhai      /ti/jrlmiiil     \.     t.'/mii-         Id  All.,  .'>(>((,  ■'jl2  (IS8H). 

a«liam  lMlJadinwl/i/i.\.\..  \i.,  r,\',i,„i..  *  Shaikh     Mohrrnmtdeen    v.    Hlmikh 

20,  31    (IHSO)  titid   ...MM  .  1I.-.I    ill    th.'  .\h,n,,l   ll<,Hi>i:in,   Hiiprn..   385;  dosmin 

'"'*•     ""♦'■•  l/'."<//  /'(/m    V.    t;,iur  I'emhad  Siiiqh, 

*  Yfimui-u.l.linnlah     v.    Ahwnd    Ali  Hupra.  ..t  p.  Hi)  ;    Kirjm  Dnynt  \.    Hani 
Khnn.    1.  L.  |{..   21  ChI.,    m\    (|H!M):  Kish„n.    I.  I.    |{.,    Id   All.,  HO   (Inn7); 
Shaikh     MnhrriHuhh.H     v.     Shaikh     Ah-  Kaiiahi   Hum    v.    liiddya  Haw,  I.  I..  I;. 
med  llntsrin.    H   W .    I;..   :tH|   (lH7(t);  I   All..  .'■.1!».  r,r,\,  n..f..  (1878).' 
Ooemin    MoHrjj  /'urn   v.  (imir  I'rr/ihud 
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tion  to  restrain  such  act,  or  givo  such  other  order  for  the 
purpose  of  staying  and  preventing  the  wasting,  damag- 
ing, alienation,  sale,  removal  or  disposition  of  the  pro- 
perty as  the  Court  thinks  fit,  or  refuse  such  Injunction 
or  other  order.' 

Further,  in  any  suit  for  restraining  the  defendant 
from  committing  a  breach  of  contract  or  other  injury, 
whether  compensation  be  claimed  in  the  suit  or  not,  the 
plaintifl  may,  at  any  time  after  the  commencement  of 
the  suit,  and  either  before  or  after  judgment,  apply  to 
the  Court  for  a  temporary  Injunction  to  restrain  the 
defendant  from  committing  the  breach  of  contract  or 
injury  complained  of,  or  any  breach  of  contract  or  injury 
of  a  like  kind  arising  out  of  the  same  contract  or  relating 
to  the  same  property  or  right.  The  Court  may  by  order 
grant  such  Injunction  on  such  terras  as  to  the  duration 
of  the  Injunction,  keeping  an  account,  giving  security, 
or  otherwise,  as  the  Court  thinks  fit  or  refuse  the  same.''^ 
(tt)  Perpetnai.  j^  perpetual  Injunction  can  only  be  granted  by  the 
decree  made  at  the  hearing  and  upon  the  merits  of  the 
suit.  It  is  in  effect  a  decree  of  the  Court.  The  defen- 
dant is  thereby  perpetually  enjoined  from  the  assertion 
of  a  right  or  from  the  commission  of  an  act  which  would 
be  contrary  to  the  rights  of  the  plaintiff.*  As  is  indicated 
by  its  name  a  perpetual  Injunction  is  unlimited  in  dura- 
tion. It  is  in  effect  a  decree  and  concludes  a  rignt  and 
in  the  matter  of  procedure  is  regulated  by  the  law  relat- 
ing to  decrees,  and  in  the  matter  of  its  grant  by  the  pro- 
visions of  the  Specific  Relief  Act. 

Subject  to  the  other  provisions  contained  in,  or  re- 
ferred to  by  Chapter  X  of  the  Specific  Relief  Act,  a  per- 
petual Injunction  may  be  granted  to  prevent  the  breach 


.  Civ.  Pr.  Code,  s.  492.  *  Civ.   I'r.  Code,  s.  4'»3. 

•  Act  1  of  1877,  s.  .y.i. 
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of  *an  obligation  existing  in  favour  of  the  applicant, 
whether  expressly  or  by  implication.  When  such  ob- 
ligation arises  from  contract,  the  Court  will  be  guided 
by  the  rules  and  provisions  contained  in  Chapter  II  of 
that  Act  relating  to  specific  performance.  When  the 
defendant  invades  or  threatens  to  invade  the  plaintiff's 
right  to,  or  enjoyment  of,  property,'  the  Court  may 
grant  a  perpetual  Injunction  in  the  following  cases  (name- 
ly) : — (a)  where  the  defendant  is  trustee  of  the  property 
for  the  plaintiff  ;  (b)  where  there  exists  no  standard  for 
ascertaining  the  actual  damage  caused,  or  likely  to  be 
caused,  by  the  invasion  ;  (c)  where  the  invasion  is  such 
that  pecuniary  compensation  would  not  afford  adequate 
relief  ;  {d)  where  it  is  probable  that  pecuniary  compen- 
sation cannot  be  got  for  the  invasion  ;  (e)  where  the 
Injunction  is  necessary  to  prevent  a  multiplicity  of 
judicial  proceedings,'* 

Thus  [a)  A  lets  certain  land  to  B,  and  B  contracts  not 
to  dig  sand  or  gravel  thereout.  A  may  sue  for  an  In- 
junction to  restrain  B  from  digging  in  violation  of  his 
contract,  (h)  A  rings  bells  or  makes  some  other  unneces- 
sary noise  so  near  a  house  as  to  interfere  materially  and 
unreasonably  with  the  physical  comfort  of  the  occupier 
li.  The  latter  may  sue  for  an  Injunction  restraining  A 
from  making  the  noise. ^ 

Ii)ju*nctions  are    further    distinguishable   according    as  (ni)  Mandatory, 
they  are  framed  to  prevent  or  to  compel  the  performance 
of  an  act.     When  an  order  is  framed  to  compel  the  per- 
formance   of    a    positive    act,    it    is    called    a  mandatory 
Injunction.''     By  the  Specific  Relief    Act  the  Courts   are 


'  For     tho   purpoHo   of   thin  Hoction  *    lli.,  jIIh.  (a)  and   {h).    Spp  niso  the 

II   trmlo-ninrk     in  property.     Act    I   of  niinicroiiH   otlicr   illiiHfnitioiis    Mppimd- 

IH77.  ».   r>i.  I'd   l<,  H.  r)lr)f    llic    Sprcilii'     Kclicf  Ai't. 

•  Act  I  of  1877,  B.  (hi.  «  ,SVr    Kerr.    ■»«— 51.    High   liij..     .1. 
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expressly  given  power  to  grant  Injunctions  to  do  substmn- 
tive  acts  when  such  Injunctions  are  necessary  to  prevent 
the  breach  of  an  obligation.  That  Act  provides  that  when 
to  prevent  the  breach  of  an  obligation  it  is  necessary  to 
compel  the  performance  of  certain  acts  which  the 
Court  is  capable  of  enforcing,  the  Court  may  in  its  dis- 
cretion grant  an  Injunction  to  prevent  the  breach  com- 
plained of,  and  also  to  compel  performance  of  the  re- 
quisite acts.  In  f^]ngland  the  same  thing  is  partially 
etTected  by  the  indirect  method  of  making  orders,  called 
mandatory  Injunctions,  to  refrain  from  leaving  a  thing 
undone.' 

Thus  {(1.)  A,  bv  new  buildings,  obstructs  light  to  access 
and  use  of  which  B  has  acquired  a  right  under  the  Indian 
Limitation  Act,  Part  IV.  B  may  obtahi  an  Injunction 
not  only  to  restrain  A  from  going  on  with  the  buildings, 
but  also  to  pull  down  so  much  of  them  as  obstructs  B'k 
light,  {h)  A  builds  a  house  with  eaves  projecting  over  B's 
land.  B  may  sue  for  an  Injunction  to  pull  down  so 
much  of  the  eaves  as  so  project,  (c)  In  the  case  put 
as  illustration  {i)  to  .section  54  of  the  Specific  Relief  Act,^ 
the  Court  may  also  order  all  written  communications 
made  by  B,  a  patient,  to  A  as  medical  adviser,  to  be  de- 
stroyed, {d)  In  the  case  put  as  illustration  (y)  to  section 
54  of  the  Specific  Relief  Act,'*  the  Court  may  also  order 
A's  letters  to  be  destroyed,     (e)  A  threatens  to  publish 


1    Act   I    of  1877,  s.  55.    Slatemmta       54,   ill.   («). 


o/    ObjfrtJi    and     Rmmns,    supra.    See 
Lane  v.  Xeu-digale,  10  Vcs.,  li)2. 

■  A  lit  fi'n  medical  lulviser.  He 
demands  money  of  B  which  Ji  de- 
clincH  to  pay.  A  then  threatens  to 
make  known  the  effect  of  B's  coin- 
municationit  to  him  aa  a  patient. 
This  w  contrary  to  A' 8  duty,  and  B 
may  Bue  for  an  injunction  to  rentriiiii 
him  from  so  doing ;  Act  I  of  1877,  s. 


'■'A,  a  very  eminent  man,  writes 
letters  on  family  topics  to  B.  Aft«r 
the  death  of  A  and  B,  C,  who  is  B'a 
ii'siduaiy  legatee,  proposes  to  make 
money  hv  publishing  A's  letters.  D, 
wiio  is  A's  executor,  has  a  property 
in  the  letters  and  may  sue  for  an  in- 
junction to  restrain  G  from  publishing 
thf-m.     .Act  I  of    1877,  s.  54,  ill.  (//). 
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statements  concerning  B  which  would  be  punishable 
under  Chapter  XXI  of  the  Indian  Penal  Code.  The 
Court  may  grant  an  Injunction  to  restrain  the  publica- 
tion, even  though  it  may  be  shown  not  to  be  injurious 
to  B\<i  property.  (/)  A  being  B's  medical  adviser, 
threatens  to  publish  B's  written  communications  with 
him,  showing  that  B  has  led  an  immoral  life.  B  may 
obtain  an  Injunction  to  restrain  the  publication,  [g]  In 
the  cases  put  as  illustrations  (v)  and  (^w)  to  section  54 
of  the  Specific  Relief  Act'  and  as  illustrations  (e)  and 
(/)  ante,  the  Court  may  also  order  the  copies  produced 
by  piracy,  and  the  trade  marks,  statements  and  com- 
munications, therein  respectively  mentioned,  to  be 
given  up  or  destroyed.' 

A  mandatory  •Injunction  may  be  either  temporary 
or  perpetual.  A  mandatory  Injunction  is,  however, 
seldom  granted  before  the  hearing  though  when  the 
case  is  clear  and  free  from  doubt  it  may  be  had  upon 
interlocutory  application.*  When  a  mandat  ry  Injunc- 
tion is  asked  for,  the  plaintiff  need  not  apply  for  an 
interlocutory  Injunction  before  the  hearing.'' 
§  14.     The  jurisdiction  of  equity  to  decree  Injunctions  0''K|n  of  ^i^o 

^        •'  J  ■>  p(juitublo 

as  well  as  specific  performance,  arose,   owing  to  the  fact  '^''^'^  ^y 

"  Injuiutiou. 

that  the  Courts  of  Common  Law  could  afford  no  remedy 

1  A     pirates     JS's     copyright.      B  (1883),  5. 
may  obtain  an  injunction  to  restrain  *  lb.,     Robinson     v.    Byron    1    Bro, 

the  piracy,  unlt-ss  the  work,  of  whifh  V.  ('.,  fiKS  ;  llcnrii  v.  Smilli,  I    K.  &  J.. 

copyright    is   thiimed,    is    libellous    or  3!I2  :      Attonuy-Ociicrul     v.      Mclrnpo- 

oljscenc.     Act  I  of  1877,  a.  54,  ill.  (t),  Ulan  Board  of  iVorki,  I    II.   &  M.,  312; 

A  improperly  uses  the  trade-mark  of  B.  Banner  v.  (Ircal   W'cslirn  Hailirai/  Co 

B  may  obtain  an   injtiiielioii   to    res-  21  Cb.  I).,  Id.     'j'he  Court  will  niore- 

ti din  the  user,  proviiled  that /<'«  use  of  over  n(;vt!r   fliiieli   from  ordering  woik 

till-  trade-mark  Ih  boni'Ht.    lb.,   ill.  (»•).  to  be  undone,  if  it  Iiuh    been  forced  on 

•  .Act  I  of  IS77,  H.  66.  |Mii(liii)i  ail   appeal  or    pending  a    mo- 

'  Kerr,   CI  ;     High   on    InjunctioiiH,  lion     for   an     liijiiiuiioii.      Wimbledon 

.1,    l'>len'H  InjunctionH,  XV),  331  ;   (lalv  Lucnl   Beard     v.    Cruydiin    Uuritl   San- 

V.  Ahboll,  H  .lur.,  N.  iS.,  (IS7  ;  ./(duiMlim,  ilary  Aullmrilii,  32  Ch.  D.,  42S.  42i). 
V.   VourU  III  Jugticc  Chumhcru,    W.  .\.  »  (lub.  \.  Ablmli,  H  .lur.,  N.  .S.,  087. 
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a!  all  or  such  remeily  as  they  could  afford  was  inipeirfoct 
or  inadecjuatc.  The  common  law  Courts  had,  indeed,  in 
certain  cases,  the  power  of  prohibiting  the  committal  of 
wrongs  ;  so  waste  could  be  restrained  by  the  writ  of  pro- 
hibition and  estrepment  of  waste.  But  the  cases  in  wliich 
that  law  supplied  remedies  of  this  nature  were  very  few, 
and  the  procedure  by  which  they  were  applied  was  cum- 
brous and  inconvenient,  so  that  the  assistance  of  equity 
was  at  an  early  period  found  necessary  for  the  proper 
administration  of  justice  ;  and  when  this  jurisdiction  was 
established,  the  superiority  of  its  process  gradually  caused 
the  inferior  remedies  of  law  to  fall  into  desuetude.' 
Subject-  §  15.     An  Injunction  is  a  form  of  relief  granted    in  a 

Injunctions.  pending  suit  in  respect  of  the  actual  or  tlireatened  in- 
fringement or  invasion  of  some  legal  riyht,  that  is,  some 
right  recognised  by  and  capable  of  being  enforced  at  law, 
where  under  the  circumstances  of  the  case  and  upon  the 
principles  which  govern  the  issue  of  Injunctions,  this 
form  of  relief  is  the  appropriate  remedy  for  such  invasion 
or  infringement.  An  Injunction  will  n6t  be  granted  to 
parties,  who  have  no  legal  right  whatever.  For  it  is  in  its 
nature  a  just  and  convenient  remedy  granted  for  the  pur- 
pose of  protecting  or  asserting  the  legal  rights  of  the 
parties,  that  is,  for  the  defence  or  enforcements  of  rights 
which  are  capable  of  being  enforced  at  law  or  in  equity.'^ 
The  granting  of  Injunctions  is  not  limited  to  cases  fti  which 
there  is  actual  or  prospective  injury  to  propertij.  Thus 
the   publication    of    a   libel,*    the  making  of    slanderous 

'Story's    Eq.    Jur.,     §§   714,    86t;  »   Act    I    of    1877,    3.55,    ill.    (e) ; 

Smith's    Principles    of     Efpiity,    WtO.  Quartz  Hili,  etc  „  Mining  Co.  v.  Ball, 

Spence's     Equitable    Jurisdiction,     i,  20  Ch.  D.,   501  ;  Thomas  v.  Williamti, 

668.     Eden's  Injunctions,  159.  14  Cli.  D.,  864  ,  tliis  was  not  so  either 

•    yorth    London     RailuYiy    V".     v.  in    England   prior    to  the    Judicature 

Great  Northern  Railway  Co.,  11  Q.B.D.,  Act,    1873  {Prudential  Assurance    Co. 

38,  39 :  Kerr    Inj.,  2-4  ;  and  See  Sneli  v.  Kmilt.  10  Ch.  142),  or  in  India  prior 

Eq.,  578.  to  the  passing  of  the    Sjjccific  lielief 
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statements'  and   injury  to  personal  status    may   be     res- 
trained.*   But  where  the  subject-matter  of  an  Injunction  is 
property,  the  latter  should,  when  granted,  be  strictly  con- 
fined to  the  property  in  suit  ;  ^  as  of  course  in  other  cases 
to  the  restraint  of  the  particular  act  or  acts  complained  of. 
Though  when  a  plaintiff  alleges  and  proves  a  peculiar  and 
specific  injury,  the  order  which  he  obtains  gives  him  an 
extended  right  in  general  terms  to  restrain  any  injury  of 
the  same  kind.*     Equity  will  not  interfere  for  purposes  of 
punishment  only  nor  will  it  lend  its  aid  by  Injunction  ior 
the   enforcement  of  right  or  the  prevention  of  wrong  in 
\   the  abstract,  and  unconnected  with  any  injury  or  damage 
\  to  the  person  seeking  the  relief  ■/'  nor  will  the  Court  inter- 
j  fere  by  Injunction  in  matters  merely  criminal  or  immoral, 
I  which  do  not  afl[^ct  any  right  to  property  f  nor  will  the 
I  Court  interfere  in  political   matters  or  with   the   public 
Iduties   of   departments    ot   izovt'rnment    or    the   sovereign 
Wets  of  foreign  governments.^ 

The  subject-matter  of  Injunctions  is  generally  set  forth 
in  the  Code  and,  Specific  Relief  Act.  The  cases  in  which 
temporary  Injunctions  may  be  granted  under  the  Code 
are  those  in  which  there  is  danger  of  waste,  damage, 
alienation  or  wrongful  sale  in  execution  of  a  decree  of 
property  in  suit  to  which  the  plaintiff  has  a  prim  l  facie 
legal  claim,  a  threatened  removal  or  disposition  by  a  de- 
fendant of  his  own  property  with  intent  to  defraud  and  to 
defeat  the  rights  of  his  creditors,  and  a  threatened  breach 


Att,  Shepherd  v.  The    Tnutees   of  the  •  See  post. 

Pfirt  of  Bombay,  I.  L.  R,,  1  Bom.,  132  ♦  Joyce's    Doctrines.    68. 

{I87(J).     Sre  K.rr    Inj.,  2.  .Wi.  »  Hi-h  Inj.,  ,1. 

'    Loog  V.   Bean,    26  Ch,   U.,  30«  ;  "v.  jmmiI. 

Ilfiyirard  V.  HaijiiYirfl,3iCh.'D.,    2()4.  i    v.     post.   Joyce's   Doctrine^,     4; 

■    A-ilam  V.    Maijrrr,   He,   of  South-  K.rr    Inj.,  5;  oh  to  politiciil    iintfvrs, 

amjjfon,  10  (1i.  D.,  |4«  ;    b'lt  ire   iilxo  sec  Kmi)rror  of  Austria  v.   Day,  :}  I)e 

Millican    V.     Sullivan,    4     Tini.s  I'..,  (i.  V.  &.].,  217  ;  United  Statm  v.  Frio- 

20<-  txiii,  2  H.  &  M.,  C69. 
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of  contract  or  a  threatened  committal  of  some  otlier  injury 
by  the  defendant  to  the  legal  right  of  the  plaintiff.  And  a 
perpetual  Injunction  may  be  granted,  subject  to  the  other 
provisions  contained  in,  or  referred  to  by,  Chapter  X  of 
the  Specific  Relief  Act,  to  prevent  the  breach  of  an  obliga- 
tion existing  in  favour  of  the  applicant,  whether  expressly 
or  by  implication.  The  term  "obligation"  here  includes 
all  such  duties,  but  only  such  as  are  enforceable  by  law. 
It  must  therefore  be  shown,  in  the  first  place,  that  there  is 
a  legal  right,  and  that  there  is  an  injury  either  actual  or 
prospective  to  that  right.  The  subject-matter  of  the  suit 
must  not  be  illegal.  80  where  more  than' twenty  artizans 
signed  an  agreement  whereby  they  constituted  them- 
selves an  association  for  a  particular  purpose,  but  which 
J  association  was  not  registered,  it  was  held  that  the  Court 

could  not  grant  an  Tnjmiction  to  restrain  the  breach  of 
.such  agreement.' 
itsoiiasih.a-  §  16.  The  occasious  upon  which  the  assistance  of  the 
Courts  by  way  of  Injunction  may  be  invoked  in  aid  of 
legal  rights  may  be  more  particularly  classified  as  follows  : 
— Injunctions  (A)  in  respect  of  judicial  proceedings,  being 
either  actions,  or  proceedings  in  execution  of  decrees  made 
therein,  and  either  of  which  may  be  pending  or  non-pend- 
ing at  the  date  of  application  :  (B)  in  respect  of  acts  not 
being  judicial  proceedings,  which  second  division  may  be 
sub-divided  into  Injunctions  in  the  case  of  obl^ations 
arising  (i)  from  contract ;  (ii)  from  trust  ;  (iii)  in  tort)  • 
such  as  injuries  to  the  person,  to  property  or  to  private 
franchises  in  the  nature  of  property. 

But  as  the  abovementioned  matters  are  those  in  respect 
of  which  an  Injunction  may  generally  be  granted,  so 
also    in    the  case  of    each    there  exists   certain  statutory 


nca 


Bhikaji    SabaU  v,   Bap»  Saju,   I.    I,.  I!.,    I    Bo-.u.,  560  (1877). 
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restjictions  withdrawing  particular  cases  from  the  operation 
ot"  this  form  of  relief. 

An  Injunction  will  be  refused  (a)  on  grounds  which 
are  based  on  the  character  and  conduct  of  the  applicant, 
oiz.,  if  the  applicant  have  no  personal  interest  in  the 
matter  :'  or  his  conduct  or  that  of  his  agents  has  been 
such  as  to  disentitle  him  to  the  assistance  of  the  Court  ;  ^ 
or  if  he  has  acquiesced  in  the  continuing  breach  complain- 
ed of  ;  ^  (b)  on  grounds  which  are  based  on  a  consideration 
of  the  relief  applicable,  that  is,  when  equally  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode 
of  proceeding,  except  in  case  of  breach  of  trust  ;  *  and  (c) 
\an  Injunction  will  be  refused  in  certain  particular  cases. 

Thus  an  Injunction  cannot  be  granted  in  respect  of 
class  (A) — (1)  to  ijtay  proceedings  in  any  criminal  matter  ; 
(2)  to  stay  civil  proceedings  in  a  Court  not  subordinate 
to  that  from  which  the  Injunction  is  sought  ;  (3)  to  stay  a 
civil  judicial  proceeding  pending  at  the  institution  of  the 
suit,  in  which  the  Injunction  is  sought,  unless  such  restraint 
is  necessary  to  prevent  a  multiplicity  of  proceedings.'' 
And  an  Injunction  cannot  be  granted  in  respect  of  class 
(B),  viz.  (1)  in  contract,  to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be  specifically  en- 
forced f  provided  that  where  a  contract  comprises  an 
affirmative  agreement  to  do  a  certain  act,  coupled  with 
a  nega^vo  agreement,  express  or  implied,  not  to  do  a 
certain  act,  the  circumstance  that  the  (/Ourt  is  unable  to 
compel  specific  performance  of  the  affirmative  agreement, 
does  not  preclude  it  from  granting  an  Injunction  to  per- 
form the  negative  agreement  ;  provided  further  that  the 
applicant   has    not    failed    to    perform   the  contract  so  far 


'   Act  I  of  1H77,  «.  56,  cl.  (*). 
"  Ih.,  cl.  (/•). 
'  lb.,   cl.   (h). 

W,  I 


*  Act  I  of  1877,  H.  56,  d.  (i). 

*  /b.,  ols.  (c),{b).  (a). 

*  lb.,  cl.  (/). 
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as  it  is  bimlintr  on  him  :'  (2)  in  case  of  tori,  to  prevent, 
on  the  fijrounil  of  nuisauco,  an  act  of  which  it  is  not 
reasonably  dear  that  it  will  be  a  nuisance.^  (3)  The 
Court  will  not  interfere  to  restrain  persons  from  applying 
to  any  leii;islative  body,"*  whether  of  this  or  of  a  foreign 
country.  This  jurisdiction  has  been  asserted  to  exisi 
in  England,  but  it  is  difficult  to  conceive  a  case  in 
which  such  an  Injunction  would  be  granted.^  (4)  Lastly, 
the  Courts  will  not  by  Injunction  interfere  with  (?)  the 
public  duties  of  any  department  of  the  Government**  ol 
fndia  or  the  Local  Government,  or  (ii)  with  the  sovereign 
acts®  of  a  Foreign  Government.'' 

The  limits  within  which  a  Court  of  Equity  interferes 
with  the  acts  of  public  functionaries  or  bodies,  are  perfect- 
ly clear  and  unambiguous.  So  long  as  those  functionaries 
strictly  confine  themselves  within  the  exercise  of  those 
duties  which  are  confided  to  them  by  the  law,  the  Court 
will  not  interfere.  The  Court  will  not  interfere  to  see 
whether  any  alteration  or  regulation,  which  they  may 
have  directed,  is  good  or  bad  ;  but  if  they  are  depart- 
ing from  that  power  which  the  law  has  vested  in 
them — if  they  are  assuming  to  themselves  a  power  over 
property  which  the  law  did  not  give  them — the  Court 
no  longer  considers  them  as  acting  under  the  authority 
of  that  law,  but  treats  them,  whether  they  be  a  corpo- 
ration   or    individuals,   merely   as  persons    dealjrig  with 

I  Act  I  of  1877,  H.  57.  as  to  contracts,  etc.,  of  foreign  Gov- 

•  lb.,  8.  56,  cl.  (7).  ernments;   Smith   v.  Weguelin,  L.  R., 
3   lb.,  cl.  iC).  8  Eq.,    198  ;   17  VV.  R.,  924  ;  Twycroaa 

•  Kerr,  Inj.,  6,  7;  Joyce's  Doc-  v.  Dreyfusa,  5  Ch.  D.,  605;  Larivicre 
trinea,  23;  Joyce's  Inj.,  804,  and  cafles  v.  Morgan,  7  Ch.,  550;  Morgan  v. 
there  cited.  In  America  the  jurisdic-  Lariviere,  7  H.  L,  423,  430,  and  re- 
tion  is  not  recognised.    High,  Inj.,  26.  moval  of  property;  Vamsour  \.  Kemp, 

»   EUia  V.  Qrey,  6  .Sim.,  214.  9  Ch.   D.,    351  ;    Ftneign  Bondholders 

•  niadgtone.  V.  OUoman  Bank,  1  H.  v.  PaMor,  23  W.  R.,  109  (Eng.)  ; 
&  M.,  .505;  9  Jur.  N.  S.,  246.  Joyce's   Doctrino,  37. 

'    Act  I  of  1877,  H.  .56,  cl.  (d).     See 
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property  without  legal  authority, '  and  although  the  Court 
will  not  interfere  with  any  public  duty  which  a  public 
quasi  corporation  aggregate  (as  for  instance,  the  Lords  of 
the  Treasury)  have  to  discharge,  or  with  any  discretion 
which  they  have  to  exercise,  in  their  public  capacity,  yet 
it  will  restrain  them  from  doing  a  mere  ministerial  act — 
such  as  the  payment  of  compensation-money  awarded  for 
the  abolition  of  an  office,  with  a  view  to  secure  the  money, 
for  the  parties  who  may  be  deemed  to  be  entitled  to  it.- 
Though  no  Injunction  vnd^y  thus  issue,  yet  the  law  has 
provided    in  certain  cases  a  remedy  for  the  breach  of   a 
public  duty.     The  enforcement  of  public  duty  was  former- 
ly the  object  of  the  common  law  or   prerogative    writ  of 
mandamus,  and  though  neither  the  High  Court  nor  any 
Judge  thereof  may  now  issue  such  a  writ,^  yet  the  Specific 
Relief  Act  gives  to  the  Presidency  High  Courts  powers 
similar  to  those  hitherto  exercisable  by  this  writ,  enabling 
them    to    require    specific    acts    to   be  done  or    forborne 
within   the   local    limits   of   their   ordinary   original    civil 
jurisdiction  only.* 

§  17.  The  general  principles  deducible  from  the  author-  Parties, 
ities  as  to  the  joinder  of  parties  complainant  and  defen- 
dant, in  Courts  of  Equity  apply  to  the  case  of  an  Injunc- 
tion Bill,  and  by  these  principles  the  Court  is  guided  in 
determining  whether  proper  parties  have  been  brought 
before,  it  for  or  against  whom  relief  by  Injunction  is 
asked."' 

By  the  provisions,  however,  of  section  31  of  the  Civil 
Procedure  Code,  no  suit  shall  be  defeated  by  reason  of  the 
misjoinder  of  parties,  and  the  Court  may  in  every  suit  deal 
with  the  matter  in  controversy  so  far  as  regards  the  rights 

'      Freuxn  v.  Uunn,  4  My.  ft  Gr.,  249,  Joyce's  DoctrinoH,  299,  301. 
■284;   9  Sim.,  «6 ;   Joycc'i*   Do<;trincn  •     Act  I   of  1877,  h.   W. 

24.  25;    Krrr,   Inj.,  .W8.  *     11,..    us.    46—51. 

•     Elttx  V.    r/rcy,  6  Sim.,   214  ;   Sec  •     High,   Inj.,    s.    1547. 
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(<)  lu  whoso      and  interests  of  the  parties  actually  before  it.     An  Ini'inc- 

fftvour  an  _  _  "^  •" 

injunotion        tion  will  Only  be  issued  in  favour  of  the  person  or  persons, 
^.runtod.  wliose    legal    right    has    been    infringed.     An    Injunction 

cannot  be  granted,  if  the  applicant  have  no  personal  in- 
terest in  the  matter  even  though  he  may  have  been  made 
a  party  to  the  action.'      The  jurisdiction  will  be  exercised 
only  on  behalf  of  parties  having  a  legal  right,  and  inter- 
ested in  the  transaction  or  subject-matter  of  the  proceed- 
ings  which   it   is  sought  to  enjoin.     Nor  will  the  Court 
mterpose  by  Injunction  for  the  protection  of  one  who 
eeks  relief  indirectly  through  the  equities  of  other  parties 
on  which  they  themselves  do  not  insist.'     The  simplest 
and  most  generally  accepted  test  in  determining  whether 
a  person  is  a  proper  party  plaintiff  to  an  action  for  an  In- 
junction is  whether  he  possesses  a  legal  er  equitable  inter- 
est in  the  subject-matter  of  the  controversy.*     This  legal 
right  may  be  inherent  either  in  some  particular  individual 
alone,  or  it  may  be  common  to  an  individual,  along  with 
a  number  of  other  persoas,  whose  interest  is  identical  in 
a  juridical  point  of  view;  or  the  act  complained  of  may 
affect  the  public  at  large.     In  the  first  case,  the  indivi- 
dual whose  right  is  infringed  alone  can  sue.     Where  there 
are  several  persons  in  whom  the  right  to  relief  claimed 
is  alleged  to  exist  jointly,  severally,  or  in  the  alternative 
in  respect  of  the  same  cause  of  action,  they  may  all  be 
joined  as  plaintiffs.''     Where  there  are  numerous  ^parties, 
that  is  to  say,  parties  capable  of  being  ascertained,^  having 
the  same  interest  in  one   suit,  one  or  more  of  such  parties 

'     Act    I    of    1877,    3.    56,   cl,  (Jt) ;  Durga  Nath   Pramanik  v.  Chintamoni 

Wynne   v.    Newborough,    1    Ves.,    184;  Dassi,  I.    L.    R..    31    Cal.,    214,    221 

HunUr   V.    Nocknlds.    15    L.   J..     Gh.,  (1903). 

320  ;  Leake  v.  BeckeU,  1  Y.  *  J.,  339.  •     High,  Inj.,  8.  1556. 

2     Roberta  v.   Bozon,   3  L.   J..  Ch.,  *     Oiv.  Pr.  Code,  s.  26. 

1 13,  aa  to  relief  in  favour  of  defendant  •     Sajedur  Raja-v,  Baidyanath  Deb, 

in  suit  by  plaintiff  for  partition,  see  I.  L.  R.,  20  Cal„  397  (1892). 
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may^  with  the  permission  of  the  Court,  sue  or  be  sued,  or 
may  defend,  in  such  suit  on  behalf  of  all  parties  so  inter- 
ested.' Section  30  of  the  Civil  Procedure  Code  is  designed 
to  allow  one  or  more  persons  to  represent  a  class  having 
special  interests  rather  than  to  allow  such  persons  to  sue 
on  behalf  of  the  general  pubhc.'^  In  England  and  America 
when  the  right  involved  is  purely  of  a  public  nature,  and 
the  grievance,  which  it  is  sought  to  enjoin,  is  one  which 
affects  the  public  at  large,  proceedings  are  usually  insti- 
tuted by  the  Attorney-General  on  behalf  of  the  Crown  or 
People.  This  is  commonly  done  in  the  case  of  public 
nuisances.^  In  this  country,  where  no  such,  or  other  offi- 
cial with  similar  powers,  exists,  an  action  would  be  main- 
tainable at  the  instance  of  those  municipal  or  other 
bodies,  which  ha^^e  control  in  respect  of  the  particular 
subject-matter  in  question,*  Section  539  of  the  Civil  Pro- 
cedure Code,  however,  permits,  in  the  case  of  suits 
relating  to  public  charities,  either  the  Advocate-General 
or  two  or  more  persons  having  an  interest  in  the  trust  to 
sue  to  enforce  the  interests  of  the  public  at  large  in  the 
subject-matter  of  the  suit.^  When  relief  by  Injunction 
is  .sought  for  the  protection  of  the  rights  of  churches, 
religious  bodies  and  the  like,  the  action  is  usually  brought 
in    the  name  of  the  trustees.^ 


•  (.'iv.  jl'r,  (Vxlc,  H.  30  :  See  hh 
to  Huitu  for  ail  Injunction,  KnUdus 
Jivramv,  Oor  Parjaram  Hirji.  I.  L. 
R.,  15  Bom.,  .30(1  (1S90);  Aminilr'in 
Bhikaji  V.  ShiinkuT  Ihiji  C/inri/ti,  I. 
L.  K.,  7  Bom.,  324  (1883);  Mozky  v. 
AlMon,  IjI'h.,  7!K»;  Nauroji  Mnne.kji 
Wnilin  V.  IhtntUT  Kluirvidji  Miiwhrrji, 
I,    L.    I'...    2H    Horn.,    '20   (l!)03). 

•  Ailammm  v.  Arumwjttm.  I.  I..  I'., 
»   Mml.,    4«3   (IMWi). 

•  Kerr,  Fnj.,  2*2  ;  Hinh,  Inj.,  h.  1564. 

•  So  in    Ani"-rii'ii    it  Iuih    l)c<'n   held 


that,  the  corporate  authorities  of  n 
town  arc  proper  parties  to  enjoin  a 
|iul)lic  nuiflance  ;  Hi^h,  Inj.,  s,  1656. 
And  Hce  also  The  Mayor  nj  Uwhn 
V.   lioU,   D  Vos.,    129, 

»  A»  to  private'  trusts,  see  Brojo- 
mnhun  Dotn  v.  HiirroloU  Dii.is,  I.  L. 
H..  5  Cal.,  700  (1880). 

•  iS(«  Augustine  V.  MedltfColi,  1.  L. 
R.,  15  Miui.,  241  (1892);  for  a  »u it  l)y 
a  temple  e<)mmi(te(\  .See  I'onduranga 
V.  NiujniiiKi.  I.  I,.  I!.,  12  .Mad.,  366 
(iHHit). 
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whom  :ii)  lu- 
junction  ni»v 
he  iiranteci. 


The  person  against  whom  an  Injunction  is  sought  must 
not  only  be  a  person  against  whom  the  claim  of  the  plain- 
tiff is  in  fact  rightly  laid  in  respect  of  the  act  complained 
of,  but  also  a  person  within  the  reach  of  the  Court  or  amen- 
able to  its  jurisdiction  and  bearing  such  a  character,  as 
shall  render  him  personally  so  amenable.'  An  Injunction 
will  not  in  general  be  granted  against  any  one  who  is  not 
a  party  to  the  action.'^  The  cases  cited  as  exceptions  to, 
hardly  infringe  upon,  this  general  rule.  Thus  the  attor- 
nies,  agents,  servants  and  workmen  of  the  party,  enjoined 
may  also  be  enjoined,  although  the  plaint  and  notice  of 
motion  may  only  ask  for  an  Injunction  against  the  defen- 
dant.^ But  in  such  a  case  the  acts  of  the  agents  and  ser- 
vants are,  in  law,  the  acts  of  the  defendant  himself .  Again, 
the  purchaser  under  a  decree  will  be  restrained  from  act- 
ing contrary  thereto,  although  not  a  party  to  the  action  :* 
for  the  purchaser  by  his  act  of  purchase  submits  himself 
to  the  jurisdiction  of  the  Court  as  to  all  matters  connected 
with  that  character.  So  also  it  has  been  held  that  a  ten- 
ant holding  under  a  Receiver  will  be  restrained  on  motion, 
though  not  a  party  to  the  action.'^  For  as  the  tenant  has 
entered  into  an  agreement  with  the  Court  itself  by  means 
of  the  Receiver,  it  is  not  necessary  that  an  action  should 
be  filed  against  him. 

In  so  far  as  an  Injunction  is  in  its  nature  a  remedy 

igainst  an  individual,  it  will  be  issued  only  in  respect  of 

/acts  done  by  him  against  whom  it  is  sought  to  be  enforced. 


"  V.  poJit ;  as  to  the  persons  who 
may  be  joined  as  defendants.  See  Civ. 
Pr.   Code,  i*s.   28,  29,  30. 

•  Eden,  Inj.,  320;  Drewry,  Inj., 
348,  369,  370;  Kerr,  Inj.,  613; 
Joyce's  Inj.,  1259;  High,  Inj.,  s. 
1548;  lw«(m  v.  Harris,  7  Ves.,  2.56; 
Brown  y.  Frost,  Sug.  V.  &  P.,  229n  .• 
Lkiwson  V.  Princeps,  2  Anst.,  521. 


•  Humphreys     v.    Roberts,  1    Set., 
173;     Kerr,  Inj.,  613;   1)ut  the     In 
junction    will  not  be  extended  to  his 
tenants  ;  Hmlson  v.  Coppnrd,  29  Beav., 
4. 

*  Cafftmajor    v.   Strode,    1    Sim,  & 
St.,  381, 

»     Walton    V.    Johnson,    15     Sim., 
352. 


INJUNCTIONS    GENERALLY.  39 

Thits  an  Injunction  cannot  be  obtained  against  executors 
on  account  of  acts  done  by  their  testator.  They  may  be 
sue3^r  an  Injunction  in  respect  of  a  wrong  done  by  them- 
selves, but  they  cannot  be  so  sued  in  a  representative 
character.^  And  for  the  same  reason,  namely,  that  an  In- 
junction is  an  order  directed  to  a  person,  it  does  not  run 
with  the  land.-  By  reason  of  this  same  operation  in  per- 
sonam, the  Court  may  exercise  jurisdiction  quite  indepen- 
dently of  the  act  to  be  done,  provided  the  defendant  be 
within  the  reach  and  amenable  to  the  process  of  the  Court. ^ 
An  action  may  be  brought  to  restrain  a  party,  who  claims 
a  right  to  do  a  thing,  even  though  he  says  he  has  no 
present  intention  to  do  it.*  And  the  parting  by  a 
defendant  with  his  interest  after  the  bringing  of  the 
action  does  not  disentitle  the  plaintiff  to  an  Injunction.^ 
But  a  man  who  has  assigned  or  disposed  of  his  in- 
terest in  the  subject-matter  should  not  be  made  a 
party  to  the  action.*^  No  suit,  however,  shall  be  de- 
feated by  reason  of  the  misjoinder  of  parties,  and  the 
Court  may  in  every  suit  deal  with  the  matter  in  con- 
troversy, so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  it.'  When  there  is  a  case  for 
an  Injunction,  and  the  Injunction  will  operate  for  the 
benefit  of  parties  not  before  the  Court  the  absence  of 
those  parties  will  not  prevent  the  Court  from  interfering. 
It  is  'enough  that  the  property  sought  to  be  protected 
is    really  in  danger."      In  cases  of  Injunction  the  Court 


*  Kirk  V.  Todd,  21  Ch.  D.,  487.  •  Hawkins   v.    Gardiner,    1    \V.     R. 

*  AU..ncii.  V.  Birmingham,  etc.,  (Kng.),  34r. ;  CTcme«<a  v.  JfcHfs,  I  Eq., 
Drainage  lionnl,  Tid  L.  .].,  Ch.,  786,  2m:  vi.  Kvavav.  D<tvies,\QC\\.  D.,  747. 
W.    N.   (1881).   «3.  1  Civ.    I'r.    Code.  h.   31  ;   and  as    to 

*  V.    poHl.  (lie  (iJHrniHHal  or  ndditinn  of  partio8  v. 

*  Hexl  V.   (iiU,   7     Ch.  App.,    CDlt  ;  il,.,  h.  .32. 

Shaflo  V.    Bolrkow   <b   Co.,  35   W.   R.  *  Cnn»t  v.  flarriti.T.  &l{.,[ill  ;  Evana 

(Eng.),  r.«2.  V.  Cnventrij.    r,     I).    M.    *    (;.,    oil; 

*  Binl  V.  /,(//v.     I      II.  &.     M.,     121.  Unmp  v.   Rohinmn,  ."1  1).  .].  &   «.,  109. 
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Essentials  to 
the  prant  of 
relief  by  way 
of  Injunction. 


(<)  Relief  can- 
not be  grant- 
ed merely 
to  enforce  a 
penal  law. 


frequently  acts  for  parties  in  their  absence.'  But  where 
the  Injunction  would  have  the  effect  of  injuring  material- 
ly the  rights  of  those  persons  who  are  not  before  the 
Court,  the  latter  will  not  ordinarily  and  without  special 
necessity  interfere.'  An  Injunction  directed  to  a  Cor- 
poration or  public  company  is  binding  not  only  on  the 
Corporation  or  company  itself,  but  also  on  all  members 
and  officers  of  the  Corporation  or  Company  whose 
personal  action  it  seeks  to  restrain.^  A  Municipal  Cor- 
poration as  such  cannot  be  held  guilty  of  contempt  in 
violating  an  Injunction,  but  only  the  persons  or  officers 
who  have  disobeyed  the  writ.'' 

§  18.  The  jurisdiction  of  the  Civil  Courts  in  this 
country  to  grant  relief  by  Injunction  is  given  by  the 
Specific  Relief  Act^  (I  of  1877),  and  the  jurisdiction  to 
appoint  Receivers  by  the  Civil  Procedure  Code."  Certain 
common  conditions  are  necessary  to  the  existence  of 
jurisdiction  to  grant  either  of  these  forms  of  relief. 

In  the  first  place,  specific  relief,  whether  given  by  the 
issue  of  an  Injunction  or  the  appointment  of  a  Receiver, 
cannot  be  granted  for  the  mere  purpose  of  enforcing  a 
penal  law' — that  is,  such  enforcement  must  not  be  the 
sole  object  of  requiring  specific  relief,  but  the  real  ob- 
ject must  be  the  protection  of  some  civil  right  or  the 
prevention  of  a  tort  or  civil  wrong.  Nor  can  an  Injunc- 
tion  be   granted   to   stay   proceedings   in   any   crJininal 


Const  V.  Hams,  supra  ;  Emns  v. 
Coventry,  supra. 

»  Hartlepool  Gas  <f-  Water  Co.  v. 
West  Hartlepool  Harbour  and  Raihvay 
Co.,  12  L.  T.  N.  S..  366 :  See  M'Bealh 
T.  Ravenscroft,  8  L.  J.,  Ch.  N.  S.,  208  5 
Kerr  on  Injunctionp,  23. 

»  Civ.  Pr.  Code,  s.  495. 

*  Basa  V.  City  of  Shakopee,  27  .Minn., 
250   (Amer.). 

*  Ohanaaham      Nilkant       Xadkarni 


V.  Moroba  Ramchandra  Pat,  I.  L.  R., 
18  Bom.,  474,  484  (1894);  Act  I  of 
1877,  8.  62  :  See  also  Civ.  Pr.  Code, 
88.    492—497. 

«  Civ.  Pr.  Code,  ss.  503—505 :  See 
also  Act  I  of  1877,  s.  44.  In  order  to 
save  repetition  the  esaentials  of  jur- 
isdiction in  the  case  of  Receivers  is 
also  here  dealt  with. 

'  Act  I  of  1877,  8.  7  ;   Kerr  on   In 
junctions,   6. 
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matter.'  ''  The  Court  has  no  jurisdiction  to  restrain  or 
prevent  crime,  or  to  enforce  the  performance  of  a  moral 
duty,  except  so  far  as  the  same  is  concerned  with  rights 
to  property  ;  nor  can  it  interfere  on  the  ground  of  any 
criminal  ofEence  committed  or  for  the  purpose  of  giving  a 
better  remedy  in  the  case  of  a  criminal  offence.'-'  But  if 
an  act,  which  is  criminal,  touches  also  the  enjoyment  of 
property,  the  Court  has  jurisdiction,  but  its  interference 
is  founded  solely  on  the  ground  of  injury  to  property."* 
All  prosecutors,  whose  charges  are  dismissed  by  the 
Presidency  Magistrate,  being  affected  by  the  order  of 
discharge,  have  been  held  to  be  entitled*  to  copies  of  the 
order  made,  and  of  the  depositions  taken  before  the 
Magistrate,  and  an  application  to  compel  the  Magistrate 
to  grant  such  copies  is  not  an  application  "  for  the  rnere 
purpose  of  enforcing  a  penal  law."  Copies  may  be  re- 
quired for  many  purposes.^  So  also,  if  an  act  complain- 
ed of  touches  the  enjoyment  of  property  the  fact  that 
it  amounts  to  the  criminal  offence  of  misappropriation 
rather  than  to  simple  waste,  is  no  ground  for  refusing 
relief  by  way  of  appointment  of  a  Receiver.*^ 

Assuming    the  matter  to  be  of  a  civil  nature,  it    is  a(,-,)There  must 
necessary  condition  to  the  existence    of    jurisdiction    to  ^^.11  action,*^ 


»  Act  I  Jf  1877,  s.  m  (f) ;  //oW- 
zrstafje  v.  flounders,  tt  Mod..  12: 
iloiilague  v.  Dudonan,  2  Voh.,  .'{Ob. 
■^Jee  the  older  caaes  collected  in  Hdcn. 
Inj.,  41,   42. 

•  AU-Oen.  v.  fihefjidd  Gas  Co.,  .3  D. 
M.  &  O.,  320;  Kfrr  v.  Mayor,  ftf., 
of  PreMfin,  (1  Ch.  D.,  46.'$ ;  Kmjicror 
of  Austria  v.  Day,  3  D.  F.  &  U.,  '1W.\ ; 
Saull  V.    Browne,    L.    K..    10  Ch..   «■!. 

•  Krrr,  5 ;  Act  I  of  1877.  «.  7 ; 
Macaulay  v.  HhnkcU,  1  Uligh.  N.  y., 
(127  ;  Mogul  Sleamihip  (,'o.   v.     Mac- 


grexjnr,  15  Q.  B.  D  ,  476  ;  Att.-Oeii.  v. 
Sheffield  Oas  Co.,  supra;  Emperor  of 
Austria  v.    Day,  supra. 

*  Under  8.  170  of  the  Presidency 
Magistrates'  Act :  Sec  now  fViminiil 
Procedure  C'mle,  s.  648. 

?  In  the  matt«r  of  The  Empress 
on  the  prosecution  of  The  Bank  of  Ben- 
gal V.  Diuonalh  Roy,  I.  L.  R.,  8  Cul.i 
166.   168  (1881). 

•  Hanumayya  v.  Vciikat'tsuhayya,  I. 
L.  H.,  18  .Mad.,  23  (1894). 
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grant  relief,  whether  by  the  issue  of  an  Injunction^  or 
the  appointment  of  a  Receiver,*  that  there  should  be  a 
suit  pending  in  which  either  of  these  reliefs  may  be  grant- 
ed.'^ So  according  to  equity  practice  neither  a  common 
nor  special  Injunction  could  in  general  be  obtained  ex- 
cept on  bill  previously  filed.*  And  the  suit  must  be  pend- 
ing in  the  Court  from  which  either  of  these  reliefs  is 
sought.''  Thus  a  District  Court  has  no  jurisdiction  to 
issue  an  Injunction  or  to  appoint  a  Receiver  or  Manager 
in  respect  of  property  in  dispute  in  a  suit  pending  in  a 
subordinate  Court  ;^  and  where  a  Court  has  thus  no  juris- 
diction to  make  an  order  it  can  have  no  jurisdiction  to 
modify  such  order.'  Perhaps  in  an  urgent  case  an  interim 
Injunction  will  be  granted  before  plaint  filed  upon  the  ap- 
plicant undertaking  to  file  a  plaint  at  once.''  But  the  grant 
in  such  a  case  is  a  matter  of  indulgence,  and  the  undertak- 
ing prevents  it  from  being  a  real  exception  to  the  general 
rule.  In  a  matter  already  pending  before  the  Court  and 
in  which  plaintiff  may  obtain  full  relief  by  motion  a 
Court  of  Equity  will  not  ordinarily  entertain  a  new  and 
independent  action  for  an  Injunction.  When  the  Court 
is  already  in  possession  of  a  cause  having  jurisdiction 
both  of  the  subject-matter  in  controversy  and  of  the 
parties,  it  may  enforce  obedience  to  its  mandates  by  an 
Injunction  issued  merely  upon  a  petition    in  the  cause 

>  Civ.  Pr.  Code,  ss.   492,  493 ;    Act  Inj.,  346,  360-  362,  364.     Nor  has    a 

I  of  1877,  B.  53.  Court  jurisdiction  to  appoint  a  Receiver 

•  Civ.  Pr.  Code,  s.  503  ;  Act  I  of  unless  a  cause  be  depending  ;  Ex  parte 
1877,  8.  44  ;  Kerr  on  Receivers,  111;  Whitfield,  2  Atk.,  31.5;  Bonnet's 
Rennet's     Receivers,     3  ;      Ex     part«  Receivers,   3. 

Mnunlford,   15  Ves.,  445,   447  ;  Butler  »  Dhundiram   Sanlukram   v.     Chan- 

v.  Freeman,  Amb.,  303.                          '  da  Nahai,  2  Bom.  H.  C.  R.,   103,   2nd 

•  The  terms  of  the    sections    of  the  Ed.,  98  (1865). 
Code   and     Specific   Relief  Act    cited  •  Ih. 

in  the  last   two  notes  assume  the  ex-  '  Vj. 

istence  of  a  pending  suit.  '  v.  post. 

•  Eden.   Inj..  45-48,  320;   Drewry, 


/ 
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and  ^thout  the  filing  of  a  suit.'  So  in  a  suit  for  parti- 
tion by  a  Hindu  widow  where  it  was  contended  by  the 
defendant  that  there  was  likelihood  of  waste  it  was  held 
that  a  multiplicity  of  suits  being  undesirable  there  was 
nothing  to  prevent  relief  being  given  to  the  defendant 
by  Injunction  without  a  fresh  suit.-  But  when  a  decree 
has  been  made  and  fully  carried  out  in  a  cause,  the  cause 
is  out  of  Court,  and  a  motion  for  an  Injunction  cannot 
be  made  in  that  cause,  although  there  may  be  ample 
ground  for  sustaining  it  in  a  new  cause. "^ 

Not  only  must  the  matter  be  of  a  civil,  as  opposed  {iU)  Cogni- 
to  a  criminal,  nature,  and  a  suit  be  pending,  but  such  action  must 
suit  must  disclose  a  cause  of  action,  and  the  Court  must 
have  general  jurisdiction  to  entertain  it  ;  if  it  has  not 
such  jurisdiction  i*t  will  plainly  have  no  power  to  grant 
relief  in  respect  of  the  subject-matter  of  such  suit  by 
way    of    Injunction    or  appointment  of   Receiver.     The 
Court  must  not  be  barred  by  the  Code  or  any  other  en- 
actment from  taking  cognisance  of  the  suit,*  which  must, 
further,  be  not  only  of  a  civil  nature  generally,  but  within 
the  meaning  of  that  Code."     Thus  where  certain  Moplahs, 
described  as  ' '  the  Mo/ctessar  and  Jamais  "  of  a  mosque  Maine  MMir 
sued  certain  other  Muhanimadans,   described  as  "  mem-  Aimmth. 
bers   of  the  Puslar  caste,"  alleging  that  the  custom  was 
for  the  defendants  to  attend  the  plaintiffs'  mosque    on 
Friday  at  the  reading  of  the  knthah,  and  that  the  defen- 
dants had  recently  built  another  mosque  a  short  distance 
off,  and  had  ' '  for  two  months  been  attempting  to  read 


•  Faimni    v.     Mcllwaine,    72    N.  C.  (lOO.'J). 

.112  (AnifT.);    In  the  matt<T    of   llim-  •   Ford    v.    Cnmplon,    I     Co.\,    206; 

in/,  2raiKP,  :{|«  (Amor.)  cited  III  IliKh.  Drcwry,    liij.,    :{f}0. 

Inj.,  §  lf)fl«,  and  see  ceutes    citwl  in  *  Civ.  IV.  Code,  8.  IL 

Joyce,  Inj.,   1250.  *   /'a  Sec  cnHCH  cited  in  ()' Kincily's 

*  Durgrt    Snth  Pramanik  \.    ('hijUa-  Civil  I'locttluro  Code,   Itii  Kd.    (1S03), 
nwni  Dottce,  I.  L.  H.,  .'H  Cal.,  214,  221  pp.    l.-i— 28. 
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the  kutbah  there  ;"  and  further  alleging  in  the  plaint 'that 
such  reading  of  the   kutbah  was  "  quite  contrary  to  the 
Muhammadan  religion,"  and  that  the  defendants  neverthe- 
less proposed  to  have  the  kutbah   read,    ' '  whereby  the 
kutbah  or  adoration  conducted  in  our  mosque  will,  accord- 
ing to  religion,    be  fruitless;"     and  the   prayer  of  the 
plaint  was   for  an  Injunction,  restraining  the   defendants 
from   reading    the  kutbah    in  their  mosque  ;  it  was  held 
that,  as  it  was  not  the  province  of  the  Courts  to  deter- 
mine what  is,  or  what   is    not,    contrary  to  the  Muham- 
madan religion,  or  to  decide  what  religious  service  differ 
ent  sects  of   a  community  may  hold  in  their  own  places 
of  worship,  provided  the  holding  of  such  services    cause 
no  disturbance  or   illegal  annoyance    to  the  rest  of    the 
community,  or  does  not  infringe  on    th.3  rights  of  their 
CO- worshippers,'   the  plaint  disclosed  no  cause  of  action. 
The  Injunction  was  therefore  refused  and  the  suit  dis- 
missed.-     But  a  suit,  in  which  the  right  to  property  or 
to   an  office  is  contested,    is    a  suit  of  a  civil    nature, 
notwithstanding  that  such  right  may  depend  entirely  on 
the  decision  of  questions  as  to  religious  rights  or  cere- 
monies.^     Nor  must  the  claim  be  affected  by   the  rule, 
which  relates  to  pending  suits,*  or  the    rule  which  pro- 
hibits the  determination  of  an  action  by    reason   of  its 
being  res  judicata.'' 
.(iv)  The  Court       Lastly,  the  Court,  to    which  application  for  th*e  relief 

must  other-  _  *•  '• 

wise  have  ju-     prayed  for  is  made,  must  be  one  which,  assuming  all  the 

riadiotion  to 

try  the  suit.             i  g^^  p^^i  Karim  v.  Maula  Baksh,  vasa     v.     Tiruvengada,    L  L.     R.,    11 

L  L.  R.,    18  Cal.,  448   (1891),    where  Mad.,  460  (1888),  where,  an  injunction 

an  injunction  was  granted   restraining  waa  granted  ;  and  Raja   Vnlad  Shivapa 

defendants      from      interrupting    rcli-  v.  Kriahtuilthal,  I.  L.  R.,  3  Bom.,  232 

giouB  ceremonies  in  a  musjid.  (1879);  where  an    injunction  waa  re- 

•  Maine  Moilar  v.  ItUim  Amaiuith,  fused,  but  damages  were  given  against. 
I.  L.  R.,  15  Mad.,   3.5.5.   3.5t5  (1891).  the  defendant. 

•  Civ.  Pr.  Code,  b.  \\,  Explanation  :  <  Civ.   Pr.  Code,   a.    12. 
as  to  the  right  to  an  office,  »ee  Srini-  •  lb.,   as.    13,    14. 
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preceding  conditions  to  have  been  fulfilled,  has  otherwise 
jurisdiction  to  try  the  suit  in  which  that  relief  is  sought. 
In  this  country  the  extensive  powers  of  the  Court  of  Chan- 
cery to  act  in  personam  must  be  considered  with  refer- 
ence to  the  limitations  on  jurisdiction  imposed  by  the 
Charters  and  by  the  Code  of  Civil  Procedure. 
§  19.     it  is  a  well-known    maxim  that    "equity  acts  "Equity  acts 

.       .  ,     .         ,  in  personam." 

in  personam,  that  is,  it  regards  its  decrees  as  commands 
or  directions — positive,  as  in  the  case  of  specific  per- 
formance, or  negative,  as  in  the  case  of  Injunctions — 
addressed  to  the  defendant  personally,  rather  than  as 
decisions  directly  affecting  the  subject-matter  of  dispute. 
Of  this  maxim  the  leading  case  of  Penn  v.  Lord  Balti-  ■P«"»  v-  ^°^'^ 

Baltimore, 

more^  affords  the  chief  illustration.'^  In  this  case,  which 
was  a  suit  regarding  land  in  the  United  State ,  (that  is, 
beyond  the  jurisdiction  of  the  English  Court  of  Chancery), 
Lord  Chancellor  Hardwicke  stated,  in  effect,  as  fol- 
lows •  "  The  strict  primary  decree  in  this  Court,  as  a 
Court  of  Equity,  is  in  personam  ;^  and  although  this 
Court  cannot  (in  the  case  of  lands  situate  without  the 
jurisdiction  of  the  Court)  issue  execution  in  rem — e.g., 
by  elegit — still  I  can  enforce  the  judgment  of  the  Court, 
which  is  in  persoruim,  by  process  in  personam  :  e.g.,  by 
attachment*  of  the  person  when  the  person  is  within  the 

'  1  Ves.,  444 ;  2    White    &   Tudor  Maharaj  Vaehixintrav  Holkar  v.  Dada' 

L.   C,  837»  5th  Ed.     The   bill  in   this  hhai   Cursetji  Aahhurrutr,  T.   L.   R.,    14 

case  Bought  specific    ptrforniancc    of  Born.,    353,    359  (1890). 
fto    agreement  entered    info    f)ftween  '  And  so  the  Court  refused  to  decree 

the  plaintifTH  and  the   defendant    for  quiet  enjoyment  of  the  lands,  applica- 

settlinjif   tlio    boundaricH    of     land     in  tion  for  that  purpose  being  proper  only 

America   (then*  a  British    colony)   by  to  Courts   having  jurisdiction  over  the 

drawing  linos  in  a  particular  manner  land  itself  :   See  Jairam  Narayan  Rajp, 

Hf)ccificd.  V.    Almaram    Narayan    Raje,  I.  L.  H. 

•See  Hnell's    Principles  of   Equity.  4  Boni.,  482,  486,  487  (1880). 
nth    Ed.    (1894).    42.    43;      Smith's  •  This  power  has  boon    termed  the 

Principles  of  l>quity,  2nd  Ed.  (1888),  keystone  of  the  e(|uitable  jurisdiction. 

16—18  ;  Ewing  v.  Orr  Kwing,   L.   R.,  The  High  Courts  in  India  have  all  the 

9   Ap.  Caa.,  34,  40  ;   //.    //.  Shrimant  powers  of  a  Court  of  Equity  in  Eng- 
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jurisdiction  or  by  sequestration  of  tlic  goods  or  lands 
of  the  defendant  when  these  are  witliin  the  jurisdiction 
of  the  Court,  until  the  defendant  do  comply  with  the 
order  or  judgment  of  the  Court,  which  is  against  himself 
the  defendant  personally,  to  do  or  cause  to  he  done  or  to 
abstain  from  doing  some  act.^^ 

The  Court  may  thus  exercise  jurisdiction  quite  inde- 
pendently of  the  locality  of  the  act  to  be  done,  provided 
the  person  against  whom  relief  is  sought  by  way  of 
Injunction  or  otherwise  is  within  the  reach  and  amenable 
to  the  process  of  the  Court.  In  the  exercise  of  such 
powers  the  Court  does  not  lay  claim  to  the  exercise  of 
judicial  and  administrative  rights  in  localities  beyond 
its  jurisdiction,  but  proceeds  solely  on  the  circumstance 
of  the  person,  to  whom  the  order  isi  addressed,  being 
within  the  reach  of  the  Court.  And  not  only  must  such 
person  be  within  the  reach  of  the  Court  as  to  locality, 
but  he  must  bear  such  a  character  as  shall  render  him 
personally  amenable  to  its  jurisdiction.' 

In  accordance  with  tha  principle  liid  down  in  Penn  v 
Lord  Baltimore,  the  Court  of  Chancery  has  entertained 
actions  for  accounts  and  discovery  of  rents  and  profits  ; 
for  specific  performance  and  Injunction  ;^  for  foreclosure 
of  mortgages  ;^  and  for  the  execution  of  conveyances  and 

land    for    enforcing    their    decrees    in  fhero  cited  ;  as  to  Injunctions  v.  post  : 

personam  ;  see  //.  //.   Holkar  v.  Dada-  and  as  ta  the  specific  periormance  of 

hhai,  supra,  359,  and  post.  c.ontracta    relating   to   land   in    India. 

'  Kerr,    Injunctions,   6,   and     cases  Sa;   liamdhone  Shaw  v.    S.    M.    Nobu- 

there  cited.    Rajmohun   Bose    v.   EaM  money    Dossee,    Bourke,    218    (1865); 

Indian  Railway  Co.,  10  B.  L.  R.,  241,  Kdlie  v.  Fraser,  L  L.  ^,  2  Cal,  at  p. 

248  (1872):   Dhumnidhur  Sen   v.   The  45.1    (1877);     Sreenaih     Roy   v.    Cally 

Agra  Bank,   I.  L.  H..  5  Cal.  (1879)  at  DossOhoHP,  1.  L.  R.,  5  CaL.  82  (1879); 

p.  96.  H.  H.    Ilolhir  v.    Dadahhai,    I.    L.  R., 

•  Ex  parte  Pollard,  1  .Mont.  &  Ch.,  14    Bum..   .353    (1890),    and    post. 

239;     Mercantile     Investment    Co.     v,  »  I'ayJ  v.  Ede,  L.  11.,   18   Eq.,   118 

River   Plate    Co.,   1892,   2  Ch.,    303 ;  (Sec  aa  to  this  case  The  East  Indian 

Kerr  on  Injunctions,  p.  6,  and  cases  Railway  Co.   v.   The  Bengal  Coal  Co., 
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the  like  regarding  lands  situate  abroad  and  whether  with- 
in the  Queen's  dominions  or  not.*  But  if  the  very  title 
itself  to  the  lands  is  in  question,*  the  Court  will  not  assert 
its  jurisdiction,  for  that  is  a  question  exclusively  appro- 
priate for  the  law  of  the  country  in  which  the  property  is 
situated.  Moreover,  when  the  lands  in  question  are 
out  of  the  jurisdiction  no  decree  will  be  pronounced 
which  purports  directly  to  affect  them.°  Thus  a  parti- 
tion of  land  in  Ireland  will  not  be  decreed  in  England, 
simply  because  no  power  could  be  given  to  Commission- 
ers to  go  there  and  take  the  steps  necessary  for  car- 
rying out  the  decree.* 

This,  however,  is  totally  distinct  from  such  a  case, 
as  Penn  v.  Lord  Baltimore,  in  which  the  decree  (al- 
though its  ultimate  practical  effect  would  no  doubt  be 
the  settlement  of  boundaries  out  of  the  jurisdiction) 
dealt  expressly  with  the  agreement  of  the  parties,  and 
was  directed  immediately  in  personam.'' 

§  20.     The   Courts  of  this  country  have  ordinarily  no  riie  appUcatiou 
jurisdiction  to  try  suits  for  immoveable  property,  where  iIi  India : 
such  property  is  situate  without  the  local  limits  of  their 
jurisdiction  ;'•  and  it  would  appear  to  be  doubtful  whether 


I.  L.  R.,  I  Cal.,  on,  KM)  (ISTr))  :  //.  //. 
IJolkar  V.  Dadabhai,  \.  L.  !{.,  14  Bom., 
359  (1890)  and  j>ost\;  Toller  v.  Cart- 
tret,  2  Vern.,  494  ;  Coiner  v.  Finch, 
5  H.   L.   (k.,  9(W. 

•  See  Snell's  Principles  of  Ecjuity, 
43  ;  Smith's  I'rinciplfs  of  Kiiiiity.  Hi  — 
18  ;  //.  //.  fldlkur  V.  Dadabhai,  nupra, 
359. 

•  DeSouza  \'.  liritiih  Sonlh  Ajriran 
Co.,  1892,  2  Q.  B.,  .'JSS  ;  In  ic  Haw 
thorne,  Graham  v.  Mansny,  23  (Jli. 
I)..   743. 

•  See  YeHk(Aja  liahhel  Knmr  v. 
Rambhaji,  9  Bom.  II.  C.  K.,  13  (1872). 

•  Cartint  v.  I'Hlun,  2  C^.   Cn.,  214  ; 


2  Swanst.,  323  n  ;  followed  in  Ram- 
Chandra  Dada  Naik  v.  Dada  Mahahev 
Naik,  I  Bom.  H.  C.  R.,  App.  7<),  8:< 
(1861);  Jairam  Narayan  Raje  v.  At- 
maram  Narayan  Raje,  I.  L.  H.,  4 
Bom,,  482,  486  (1880),  referred  to  in 
Thi  Delhi  <t-  London  Bank  v.  Wordie, 
I.  L.  R.,  1  Cal.  at  p.  256  (1876).  S.  C. 
25  W.  K..  272.  See  also  Sm.  Pada- 
mani  Dasi  v.  6'm.  Jngadamba  Daxi,  (i 
B.  L.  R.,  1.34  (1870). 

•Smith'HPrineiplesof  Equity,  17.18. 

•  iMtU'TH  Patent,  1865  (Cakutla), 
el.  12,  Civ.  Pr.  Code,  hh.  16,  16a,  19. 
As  to  tho  chartcra  of  the  other  High 
Court«,  V.  ante,  p.    1,  note  (6).  ' 
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the  equitablo  jurisdiction  of  the  High  Courts  in  India 
is  of  the  same  extent  as  that  which  has  been  claimed 
by  the  Court  of  Chancery,  namely,  to  take  cogni- 
sance of  any  equity  between  persons  residing  within  the 
jurisdiction  respecting  lands  outside  it.'  Thus  the  de- 
cisions are  conflicting  upon  the  point  whether  such  Courts 
are  empowered  to  entertain  suits  for  foreclosure,  or  sale, 
or  redemption  of  property  beyond  their  local  jurisdic- 
tion,' or  for  specific  performance  of  contracts  relating  to 
land  similarly  situated.^  Moreover,  the  present  tendency 
even  in  the  case  of  English  Courts  is  to  abstain  from  in- 
terfering in  personam  where  the  matter  concerns  land 
outside  their  jurisdiction.^     The  jurisdiction  of  the  Courts 


'  See  per  Sargent,  C.  J.,  in  H.  H. 
Hollar  V.  Dadabhai,  I.  L.  R.,  U  Bom.. 
:i.^3.    :io9    (1890). 

■  According  to  the  decisions  of 
the  Calcutta  High  Court,  it  seems  to 
be  settled  law  that  that  Court  has  not 
juriadiction  in  such  cases ;  The  East 
Indian  Railway  Co.  v.  The  Bengal 
Coal  Co.,  I.  L.  R.,  1  Cal.,  95, 100(1875). 
["  The  express  words  of  cl.  12  of  the 
letters  Patent  render  the  principles 
of  the  decision  in  Paget  v.  Ede  (L.  R., 
18  Eq.,  118)  inapplicable,"  per  Phear, 
.J.]  :  See  Juggodumba  Dossee  v.  Pud- 
domoney  Dossee,  15  B.  L.  R.,  328,  329 
(1875);  Bibee  Jaun  v.  Meerza  Maho- 
med Hadee,  1  Ind.  Jur.  N.  S.,  40 
(1866);  8m.  Lalmoney  Dasai  v. 
Juddoonauth  Shaw,  I  Ind.  Jur.  N.  S., 
319  (1866) ;  Blacquiere  v.  Ramdhone 
Doss,  Bourke,  O.  C„  319  (1865). 
In  the  matter  of  the  petition 
of  S.  J.  Leslie.  9  B.  L.  R.,  171  ;  18 
W.  R.,  269  (1872) ;  Kanti  Chunder  Pal 
Chowdhry  v.  Kissory  Mohun  Roy, 
I.  L.  R.,  19  Cal.,  364  note  (1887) ;  See, 
however,  obaervationa  of  Garth, 
C.  J.,  in  The  Delhi  and  London  Bank  v. 
iVordie.  I.  L.  R.,  1  CaL  at  pp.  257,  263 
(1876) ;  but  it  ie    otherwise    in    Bom- 


bay ;  H.  H.  Holkar  v.  Dadabhai,  I.  L. 
R.,  14  Bom.,  353  (1890);  though  as 
to  the  powers  of  the  Mofussil  Courts 
in  that  Presidency,  see  as  to  the  for- 
mer law.  Venkoba  Balshet  Kasar  v. 
Rambha/i,  9  Bom.  H.  C.  R.,  12  (1872), 
and  as  to  the  present,  Vithalrao  v. 
Vaghoji,  T.  L.  R.,  17  Bom.,  570  (1892). 
■  In  Ramdhone  Shaw  v.  Sm.  Nohu- 
money  Dossee,  Bourke,  218  (1865) 
[See  as  to  this  case  The  Delhi  <fc  Lon- 
don Bank  v.  Wnrdie,  I.  L.  R.,  1  Cal. 
at  p.  256  ;  Kellie  v.  Fraser,  I.  L.  R., 
2  Cal.  at  p.  453 ;  and  Juggodumba 
Dossee  v.  Puddomoney  Dossee,  15  B. 
L.  R.,  329 ;  Land  Mortgage  Bank  v. 
Swlurudeen  Ahmed,  366,  post],  and 
H.  H.  Holkar  v.  Dadabhai,  I.  L.  R.,  14 
Bom.,  353  (1890),  the  ftourt  was 
held  to  have,  and  in  Sreenalh  Roy  v. 
Cally  Doss  Ohose,  I.  L.  R.,  5  Cal.,  82 
(1879),  not  to  have  jurisdiction.  In 
Land  Mortgage  Bank  v.  Sudurudeen 
Ahmed,  I.  L.  R..  19  'Cal.,  358,  366 
[1892],  it  was  suggested  that  there  is 
a  distinction  between  a  vendor's  suit 
and  a  purchaser's  suit  for  specific 
performance ;  ib.  at  p.  366. 

♦  Lar%d   Mortgage  Bank     v.    Svdu- 
rudeen    Ahmed,    supra    at  p.  367,    per 
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governed  by  the  Code  appears  to  be  certainly  of  a  more 
limited  extent  than  that  possessed  by  the  Court  of  Chan- 
cery. For  not  only  are  they  expressly  deprived  of  power 
to  entertain  suits  for  foreclosure  or  redemption,'  but  the 
other  limitations  imposed  on  their  jurisdiction  to  try  suits 
relating  to  immoveable  property  are  in  terms  extensive,* 
and  the  proviso  determining  their  powers  to  act  in  per- 
sonam limits  the  exercise  of  such  powers  to  cases  where 
the  property  is  held  by,  or  on  behalf  of,  the  defendants,^ 
when  the  relief  sought  can  be  entirely  obtained  through 
his  personal  obedience,  and  where  the  property  is  situated 
in  British  India.* 

But  whatever  may  be  the  precise  extent  of  this  gener- 
al equitable  jurisdiction,  the  Civil  Procedure  Code  has  ex- 
pressly given  to  thrj  Mofussil  Courts  the  power  to  act  in 
personam,  when  the  person  against  whom  relief  is  sought 
resides  within  the  jurisdiction.  So  suits  to  obtain  relief 
respecting,  or  compensation  for  wrong  to,  immoveable 
property  held  by  or  on  behalf  of  the  defendant'  may, 
when  the  relief  sought  can  be  entirely  obtained  through 
his  personal  obedience,^  be  instituted  either  in  the  Court 
within  the  local  limits  of  wKose  jurisdiction  the  property 
is  situate,  or  in  the  Court  within  the  local  limits  of  whose 
jurisdiction  he  actually  and  voluntarily  resides,  or  carries 


Trevclynn,  J.  ;  Sco  /5eSouj<»    v.    nriliKh  injiimtliMi  ]    in    wlii<h    tlu-    proviso    to 

Souih  Africnn  Compani/,  8  Timi-H  f..  U.,  t.    I<!   wiih  held  to   \n-   ina|)|)liciil)lo  iis 

309;  2  Q.  B.  (IH5)2),  ^r>H.  Mh!    Imifl    was    in    tho  plaintiff's  pos- 

'  Civ.  I'r.  f'o(lo,  M.  10  (r).  session  ;  ami  in  wliioli  it  was  also  held 

•  V.    ih.    {d).  •  that  a  suit  for  damage  to  land  cannot 

•  five  Crisp  v.    Wiilxim,    I.  L.  I{.,    20  l)u  said   to   liu  a  .suit  for  wiiioli  relief 
Cftl.,  689  (1893);  v.  jioM,  note  (T)).  can   \w  entirely  obtained  through   tho 

*  Civ.   Pr.  Code,  h.  J6,  <Sfee     Kxpla-  personal   ohodicneo   of   tho  defendant, 
nation  to  section.  even  though  it  may  ho  join(Ml  with  a, 

*  Hoc  f'riip  v.    WnUon,    I.  I^.  I'v.,    211  elaim    for   an    injunction. 

Cal..  fiH9  (1893)  [suit  to  recover  dam-  •  See     Vilh(ilrm>  v.    VaglMJi,      I.    L. 

ages  for  trespaHS  to   land  and   for  an  K.,    17    Uoni.,   r)70,  fi72   (1892). 
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on  business,  or  personally  works  for  gain.'  "Property" 
in  this  section  means  property  situated  in  British  India." 
The  Presidency  High  Courts  under  their  charters  have  a 
similar,  but  in  terms  less  restricted,  jurisdiction."* 
Kajmo/tun  Bos,  Thus  wlierc  the  plaintiffs,  the  owners  and  occupiers  of 
RaUwy  Go.  '"  ^  house  and  premises  in  Howrah,  sued  in  the  High  Court 
at  Calcutta  for  an  Injunction  to  restrain  a  nuisance  caused 
by  certain  workshops,  forges  and  furnaces  erected  by 
the  defendants,  and  for  damages  for  the  injury  done 
thereby,  it  was  held  that  as  regards  jurisdiction,  the 
defendant  company  being  undoubtedly  personally  subject 
to  the  jurisdiction  by  reason  of  their  carrying  on  business 
in  Calcutta,  the  Court  could  properly  deal  with  the  suit, 
which  was  not  a  suit  "  for  land,"^  but  one  exclusively 
in  personam,  where  the  person  against*  whom  relief  was 
sought  was  within,  and  subject  to,  the  jurisdiction,  though 
the  relief  sought  was  in  respect  of  acts  done  on  land  si- 
tuated beyond  the  local  limits  of  the  original  jurisdiction.'' 
And  in  the  case  of  Receivers  it  is  not  necessary  in  all 
cases,  in  order  to  authorize  the  Court  to  appoint  a 
Receiver,  that  the  property  in  respect  of  which  he  is  to 
be  appointed  should  be  within  the  local  limits  of  its  juris- 
diction.''    Thus  in  a  suit  brought  by  some  of  the  persons 


Juggodumhn 
Dossee  v.  Pud- 
domoney 


1  Civ.  Pr.  Code,  s.   16. 

•  lb.  ;  Vithalrao  v.  Vaghoji,  supra, 
672. 

•  Letters  Patent,  186.5  (Calcutta), 
8.  19 ;  Letters  Patent.  1862,  cl.  18  ; 
24  and  25  Vic.,  cap.  104,  s.  9.  As  to 
the  equitable  jurisdiction  of  the  High 
Courts  inherited  from  the  late 
Supreme  Courts,  v.  ante,  p.  o,  note  (3). 
See  H.  H.  Ilolkar  v.  Dadahhai, 
LL.R.,  14  Bom.,  353  (1890). 

•  »e„  v.ithin  the  meaning  of  8.  12  of 
the  Letters  Patent,  1865,  or  s.  5  of 
Act  VIII  of  1859. 

•  Raimohun    Bose    v.    East    Indian 


Railway  Co.,  10  B.  L.  R.,  241,  248 
(1872).  See  also  The  East  Indian 
Railway  Co.  v.  The  Beng(^  Coal  Co., 
I.  L.  R.,  1  Cal.,  95,  100  (1875);  The 
Delhi  and  London  Bank  v.  Wordie, 
LLR,1  Cal.,  249,  251,  263,  (1876) 
and  cases  there  cited ;  as  to  the  issue 
of  prohibitory  orders  \  merely  in  the 
nature  of  injunctions)  against  a  de- 
fendant within  the  jurisdiction  :  See 
Ramlochun  Sirkar  v.  S.  M.  Kaminee 
Del)ee,  10  B.  L.  R.,  63  note  (1868). 
*  Juggodumba  Dossee  v.  Puddo- 
money  Dossee,  15  B.  L.  R., 318, 324,325, 
330(1876).    See  Kerr  on  Receivers,  100. 
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appointed  trustees  under  a  deed  of  endowment  of  certain 
]and  against  their  co-trustees,  who    were   in  possession, 
the  plaint  alleged  that  the  defendant  trustees  had  ousted 
the  plaintiffs  and  had  committed    breaches  of  trust,  and 
prayed  that    the   deed   might    be   construed    and    given 
effect  to,  and  for  a  declaration  that  the  plaintiffs  were 
entitled  to  be  sehaits  jointly  with  the  defendants,  for  the 
settlement    of   a    scheme    for    the    performance    of    the 
worship,  for  the  appointment  of  a  Receiver,  for  an  Injunc- 
tion to  restrain  the  defendants  from  interfering  with  the 
property,  and  for  an  account.     By  the  deed  the  land  was 
given  to    idols    named   therein,  and    the    plaintiffs    and 
defendants  were  appointed,  subject  to  certain  directions, 
sebaits  and  managers  of  the  property,   but  were  them- 
selves to  have  no»beneficial  interest  in  the  property.'     The 
land,    the    subject    of    the  deed,    was    situated    out  of 
Calcutta,    but   all  the  parties  to  the  suit  resided  within 
the  local  limits  of  the  High  Court's  jurisdiction  :'■  it  was 
held  that  as  the  parties  had  no  personal  beneficial  interest 
in  the  settled  property  the  suit  was  not  one  "  for  land  " 
within  the  terms  of  the  Charter,  and  that  the  Court  had 
accordingly  jurisdiction  to  entertain   it  and   to  appoint, 
if   necessary,   a   Receiver  of  such  property.*     In  respect 
of  the  objection  that  the  Court  had  no  power  to  appoint 
a  Receiver  it  was  said  :  "It  has  been  the  practice  of  this 
Court,  ^'here  it  is  necessary  to  do  so,  in  order  to  enforce 

'  S(H-  Thr   Delhi    and  Lim'lon    liniik  neBHi(iii  (if    tlioHc  Kul)joct    to  the   jiiris- 

V.    Wnrilif,  \.  h.   K..  I  Cal..  2(U  (IHTIi).  dictidii.  and  hcfnii-  the  Court."    liwl- 

■per   Ponlifc.x,   ti.  ilinulh    I'anl  ('liiiwdrij     v.    Ihjcanulnalli 

»   WluTc-     HOftif      of      til.-       (.articH  /'nM7<:7irm(/n/,2Tay.  &Bell,  15)2(1851 ). 

opfioxinK  the.  uftpoiiitiiiciit  of  a  Hccciv-  "  J uyqadumha     Dosscc     v.      I'liddo- 

cr   wiTC   iiof    Huhjc<t    to   the   jurimlic-  monei/  Dn/isee,  15   B.  L.  R.,    318.    '.i'2l, 

tion.  the  Supremo  Court.  Htiit<'(l  that  325,  330  (1875);  [See  roiimrkH  on  thin 

it  ■"would  alwayH  be  careful,  for  tliiit  ciwo     in     Jnirnm    Nimiijan     linji      v. 

reaoon,    to   hmit   the  appointment   to  AUmaram    Narmjnn  liajc,   1.    L.    li.,  1 

thi-  jiortion  of  the   c»tat<-    in  the  post-  Bom..    182.    fKf,    J85   (1880)1. 
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its  own  ilcereo  "  to  appoint  a  Receiver  in  r(>sj)i'ct  ot 
landed  property  situato  in  the  luofussil,  and  we  fee!  our- 
selves justified  in  following  that  practice.'"  F^ut  in  an 
earlier  case  where  the  whole  cause  of  action  did  not  arise 
in  Calcutta  and  only  one  defendant  was  personally  sub- 
ject to  the  jurisdiction  and  the  immoveable  property 
was  in  Bombay,  the  Court  was  not  prepared  to  say  that 
it  could  appoint  a  Receiver  for  the  property  which  was 
within  the  jurisdiction  of  the  Bombay  Court  ;  but  was 
of  opinion  that,  whether  it  might  or  might  not  appoint 
a  Receiver  of  the  property  in  Bombay,  it  would  certain- 
ly be  a  most  inconvenient  course  to  adopt.' 
Must  bo  consi-        R     21.     But  in  this  country  the  power  to  make  orders 

dered  with  _  .1 

reference  to  the  tn    persotMni,    though  the  subject-mattcr  of  the  suit  is 

statutory  juris-  ...  •   i  r 

dictiou.  without  the  jurisdiction,  nmst  be  considered  with  refer- 

ence to  the  limitations  on  jurisdiction  imposed,  in  the 
case  of  the  High  Courts,  by  their  respective  Letters 
Patent,^  and  in  the  case  of  Mofussil  Courts,  by  the  Civil 
Procedure  Code.'  Regard  must  be  had  to  the  real  object 
of  the  suit  and  to  what  are  the  rights  and  contentions  of 
the  respective  parties,  and  those  cases  which  are  founded 
upon  the  principle  laid  down  in  Penn  v  Lord  Baltimore 
must  be  distinguished  from  those  which  depend,  not  so 
much  upon  the  jurisdiction  generally  exercised  by  Courts 
of  Equity,  as  upon  the  question  whether  the  suit  is  sub- 
stantially one  within  the  statutory  jurisdiction  c(3hferred 
upon   the   Courts.'^     And   therefore  when   a  suit,   which 

1   Juggudumba     Duaaee    v.     Puddn-  •Letters    Patent,    1865    (Calcutta), 

inon€i/  ZJtMsee,  15B.  L.  R.,  318,    324,  cl,    12. 

323,330(1875);    [See  remarks  on  this  *  Civ.  Pr.  Code,  ss.  IB,  16A. 

case  in  Jairam  Narayan   Rajc  v.   Alt-  *    The    Delhi    and    London       Bank 

maram   Narayan   Raje,    I.    L.    R.,    4  v.  Wordie,  I.  L.  K.,    1    Cal.,    249,    263 

Bom.,  482,  484,  485  (1880)].  (1876) ;  Land  Mortgage  Bank  v.   8udu- 

•  Iladjee    Ismail     Iladjee     Huhbeelj  rudeen  Ahmed,   I.  L.  U.,   19  Cal.,  358^ 

V.    Iladjee    Mahomed  Iladjee     Jooauh,  367   (1892). 
13  B.  L.  Pw,  91,  99  (1874). 
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though  in  form  one  brought  to  obtain  an  Injunction,  is 
in  substance  a  suit  "for  land,"  which  land  is  situate 
without  the  local  limits  of  the  jurisdiction  of  the  Court, 
the  latter  has  no  power  to  grant  the  relief  prayed.^     In  TheEaM Indian 

^  ®  .  Railway  Co.  v. 

the  case  now  cited  a  suit  was  brought  against  the  owners  The  Bengal 

11-  ^     ■        -J^       Cord  Co. 

of  a  mine  adjacent  to  a  mme  belongmg  to  the  plamtiiis, 
the  plaint  alleging  that  a  certain  boundary  hne  existed 
between  the  two  mines,  and  praying  for  a  declaration 
that  the  boundary  line  was  as  alleged,  and  that  the  de- 
fendants might  be  restrained  by  Injunction  from  working 
their  mine  within  a  certain  distance  from  such  boundary 
line.     The  defendants  in  their  written  statement    disput- 
ed the  plaintiffs'  allegation  as  to  the  course  of  the  boun- 
dary line.     The  mines  were  situated  out  of  the  jurisdiction 
of  the  High  Court,  but  both  the  plaintiffs  and  defendants 
were  personally    subject    to    the    jurisdiction.     It    was 
held  that  the  suit  was  a  suit  for  land  within  cl.  12  of  the 
Letters  Patent,  and  therefore  one  which,  the  land  being 
in  the  mofussil,  the  Court  had  no  jurisdiction  to  try.     The 
grounds  upon  which  the  judgment  in  this  case  proceeded 
were  that  the  plaintiffs  asked   that    the    defendants  be 
restrained  from  passing  beyond  their  boundary  and  com- 
mitting a  trespass  on  their  (the  plaintiffs')  land,  and  the 
line  at  which  the  plaintiffs  thus  sought  to  stop  the  de- 
fendants was  not  admitted  by  the  latter  to  be  their  boun- 
dary lii*e.     On  the  contrary,     the  defence    was  that  the 
defendants'  land  extended  to  a  second    line    considerably 
beyond  that  specified  by  the  plaintiffs.     The  sole  question 
in  dispute  between  the  parties,  therefore,  was,  whether  the 
margin  or  strip  of  land  between  these  two  lines  belong- 
ed to  the  plaintiffs  or  to  the  defendants.     The  suit  was 
substantially  brought  to  have  it  declared  as  against  the 

1   The    Enxt   IndUni     liuHuxiy  Co.   v.         95   (1875). 
The  Bengal  Coal  Co.,   I.  L.  K..   l   Vnl. 
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defendants  that  this  strip  belonged  to  the  plaintiffs  and 
was  therefore  a  "suit  for  land."  This  case  is  clearly 
distinguishable  from  Rajmoliun  Bose  v.  The  East  Indian 
Hailway  Co.,  where  the  only  question  was  whether  the 
defendant,  a  stranger,  was  liable  for  a  nuisance  affecting 
the  plaintiff  in  the  enjoyment  of  his  land,  and  where  there 
was  no  question  whatever  as  to  the  plaintiff's  right  to  the 
land.  So  also  a  suit  which  is  in  form  one  for  trespass 
may  be  in  reality  a  suit  for  the  possession  of  land,  being 
brought  in  that  form  for  the  purpose  of  trying  the  title 
to  it.' 

Similarly  when  there  is  no  jurisdiction  to  entertain  a 
suit  on  the  ground  that  it  is  one  for  immoveable  property 
situated  without  the  local  Hmits  of  the  jurisdiction,  the 
Court  will  have  no  power  to  grant  provisional  relief  by 
way  of  the  appointment  of  a  Receiver  to  take  charge  of 
DOhiattd  the  subject-matter  of  dispute  in  such  suit.*  Thus  where 
i^^dfe""''  a  suit  was  brought  which,  amongst  other  reliefs,  prayed 
that  a  Receiver  might  be  appointed  to  carry  out  certain 
trusts,  it  was  held  that  though  the  plaint  disclosed  a  good 
cause  of  action,  as  the  Court,  if  it  had  jurisdiction,  would 
have  power  to  grant  certain  forms  of  relief  prayed,  in- 
cluding the  appointment  of  a  Receiver  of  the  estate,  yet 
inasmuch  as  the  suit  was  in  substance  one  ' '  for  land  ' ' 
within  the  meaning  of  the  Charter,  the  Court  had  no 
jurisdiction  to  try  it.  And  accordingly,  all  relieiand  of 
necessity  also  such  appointment,  was  refused.'  Even 
when  land  which  was  situate  out  of  the  local  limits  of 
the  jurisdiction  of  the  High  Court  was  already  in  the 
possession  of  a  Receiver  appointed  by  the  late  Supreme 

i  See  The  Ddhi  and    London  Bank  Wordir,    I.    L.    K.,    I    Cal.,    249,    257 

V.  Wordie,  I.  L.  R.,  1  CaL,  259  (187«),  (187C),  explained  in  Kdlin  v.   Framr, 

per    Garth.    C.J.  I.  L.  K,.  2  Cal.,  453,457,463,405  (1877). 

•  The  Ddhi  and   London    Bank   v.  ■'  [b. 
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Court,'  it  was  held  that  the  High  Court  could  not  exercise 
jurisdiction  in  respect  to  such  land  in  a  suit  which  was 
held  to  be  one  "  for  land  "  within  cl.  12  of  the  Letters 
Patent." 

The  test,  therefore,  of  jurisdiction  in  all  such  cases  is 
rather  the  nature  of  the  claim  made  in  respect  of  the 
property  in  suit  than  the  actual  situation  of  such  pro- 
perty. If  the  suit  is  not  by  reason  of  its  substantial 
character  and  the  provisions  of  the  Code  or  Charters, 
within  the  cognisance  of  the  Court,  the  latter  is  unable 
to  grant  relief.  But  where  the  relief  sought  is  purely 
in  personam  and  not  in  rem,  the  Courts  are  empowered  to 
make  a  decree,  which  shall  be  of  the  same  character. 

8  22.     Suits  to  obtain  an  Injunction  may  be  entertain-  Jurisdiction 

.  to  issue  In- 

ed  by  all  Civil  Courts,^  with  the  exception  of  Presidency^  junctions. 


1  The  jurisdiction  of  the  Supreme 
Court  was  not  limited  in  the  manner 
that  the  jurisdiction  of  the  High 
Courts  is  Umited:  See  Chart«r  of  Sup- 
reme Court,  1774,  cl.  13:  1  Smoult  & 
Ryan's  Rules  and  Orders,  pp.  9 — 11  ; 
it  had  the  power  of  dealing  with  land 
out  of  Calcutta  :  See  Doe  d.  Colvin 
V.  RnrtiMty,  Morton,  148  ;  Doe  d. 
Hurlall  MiUer  v.  HUder,  ib.,  183  ;  Doe 
d.  Bampton  v.  Pelumber  Mullick, 
Bign.,  24  ;  Doe  d.  Mxiddoosoodun  Dogs 
V.  Mohender  Lall  Khan,  2  Boul.,  40; 
Doe  d.  Ckuttoo  Sick  Jenuidar  v.  Suli- 
beesur  Sein,  ib.,  151  ;  Dorah  Alij  Khan  ; 
V.  Moheeruddeen,  I.  L.  R.,  I  CiU.,  56  ; 
Taramtinfij  Dimne^  v.  Kistnogiivind 
Sein,   2   .Morlcy's   Digest,   61. 

•  Denonath  ^rtenumeij  v.  C.  S.  Hogg, 
I   Hyde,   141  (1882,  ISO.'J). 

•  With  rcH|)cct  to  the  jurisdiction 
of  the  High  Court,  Sea  24  &  25  Vie., 
c.  104,  H.  !);  Letters  Patent,  18(}2 
(Calcutta),  SB.  11—21  ;  Ixjtters  Patent, 
1865  (Cnlcuttji).  BH.  11—21  ;  as  to  the 
Letters    Patent    for  the  other   Presi- 


dency  High  Courts,  See  p.  4,  note  6, 
ante.  Letters  Patent.  1866  (Allahabad), 
88.  9 — 14.  As  to  the  Chief  Court  of 
the  Punjab,  See  Acts  XVII  of  1877, 
XVIII  of  1884  :  and  as  to  the  Civil 
Courts  of  the  Provinces,  See  Act  XII 
of  1887  (Bengal,  N.-VV.  P.  and  Assam 
Civil  Courts),  ss.  18,  19  ;  Act  XIV  of 
ISO!)  (Civil  Courts,  Bombay),  ss.  7,  12, 
16,  24  ;  Act  III  of  1873  (Civil  Courts, 
.Madras),  8.  12.  As  to  the  jurisdiction 
of  .Mamlatdars  to  issu(?  Injunctions, 
See  Demi  MnUMiai  Bapuhhui  v.  Kesh- 
avhhni  Kubcrbhai,  I.  L.  R.,  12  Bom., 
419  (1887);  (lulahbhiii  (Jopaliji  v. 
Jinubhai  Ralanji,  I.  L.  R.,  13  Bom., 
213  (1KH8);  Chintanuinrav  Naraijan 
(loh  V.  Buh,  1.  L.  R.,  14  Bom..  17 
(1889);  Scnuim  v.  Dfi'undmpp'i,  1. 
L.  R..  15  Born.,  177  (1890).  and  Bom- 
bay .\<t   III  of  1876. 

•  Act  XV  of  1882.  s.  19.  <1.  (I). 
[Tile  Small  Cause  Court  shall  have 
no  jurisdiction  in  suit^i  to  r'>tjiin  an 
injunction.] 
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and  Provincial'  Small  Cause  Courts.  The  Presidency 
High  Courts  have,  in  addition  to  the  powers  grant- 
ed by  the  Code  and  Specific  Relief  Act,  inherited  the 
equitable  jurisdiction  of  the  Supreme  Courts,  which  were 
in  their  turn  generally  invested  with  the  power  and 
authority  of  the  Court  of  Chancery.-  But  the  Civil 
Procedure  Code  has  laid  down  with  precision  the  cases  in 
which  the  Mofussil  Courts  can  grant  Injunctions  and  their 
jurisdiction  is  not  lightly  to  be  extended  in  this  respect.^ 
The  jurisdiction  may  be  exercised  either  by  Courts  of 
first  instance  or  Courts  of  Appeal.  Under  the  Code  of 
Civil  Procedure,  once  a  suit  has  been  dismissed  the  Court 
dismissing  it  is  functus  officio,  save  that  it  may  stay  exe- 
cution of  its  own  decree  or  order  for  costs.  On  such 
dismissal  an  Injunction,  which  has  bee\i  granted,  comes 
to  an  end.*  An  application,  therefore,  made  to  a  Court  of 
first  instance  after  dismissal  of  the  suit,  but  before  appeal 
filed,  asking  that  the  Receiver  may  be  restrained  from 
parting  with  funds  in  his  hands  pending  an  appeal,  can 
not  be  granted.-'  The  Court  of  first  instance  has  there- 
fore no  jurisdiction  to  maintain  an  Injunction  after  the 
claim  is  dismissed,  or  until  an  appeal   shall    have  been 


»   Act  IX  of  1887,  s.   15,  schcd.  ii.  See   remarks   as   to     the    applicability 

cl.  17  [a  suit  to  obtain  an  injunction  of    proceedings    in  eijuity  to  Mofussil 

is  excepted  from  the  cognisance  of  a  Courts,  ib.,  and  Roy   Luchmi^ut   Singh 

Court  of   Small    Causes]  :    ae    to    the  Bahadoor    v.    Secretary    of    State     for 

power   to  invest    Distriet    or   Subordi-  India,  11  15.  L.  H.,  App.,  27,  28  (1873). 
nate  Judges    or  .Munsiffa  with  Small  *    Yamin-ud-Dowlah    v.    Ahmed   Ali 

Cause  Court  Jurisdiction,  See  Act  Xll  Khan,    I.  L.  R.,    21  Cal.,    561    (1894); 

of  1887,  8.  25  (liengal,   N.    W.   P.   and  Shaikh  Moheeooddeen\., Shaikh  Ahmed 

Assam    Civil    Court«) ;    Act    XIV    of  Hosnien,    14    W.  li.,   384,   385(1870); 

1869,   8.   28   (Civil  Court«,   Bombay)  ;  Oossain  Money  Puree  v.  Oour  Per  shad 

Act  III   of   1873,  ».   28  (Civil  Court*.  Singh,!.!..  A\,  11    Cal.,    146    (1884); 

Madras).  Ram  Chand  v.  Pitam  Mai,  I.  L.  R.,  10 

*  v.   anU,   p.   5,   notw*  (ft)  and   (4).  All.,  506  (1888). 

•  -Joynurain    Geerte    v.     Shihpermd  •    Yamin-ud-Dowlah    v.  Ahn\ed   AH 
Geeree,   6    \V.    K.,   Misc.,    I,  3   (1866),  Khan,   supra. 
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lodged,  or  after  the  appeal  has  been  admitted  during 
the  pendency  of  the  appeal.^  Nor  a  fortiori  when  suit 
for  an  Injunction  is  dismissed  can  the  Court  which  dis- 
misses such  suit  take  upon  itself  to  stay  by  Injunction 
the  execution  of  a  decree  passed  in  another  suit.*  But 
the  Appellate  Court  has  the  same  powers  in  respect  of 
granting  an  Injunction  which  the  Court  of  Original  Juris- 
diction has,  and  an  application  for  an  injunction  pend- 
ing appeal  should  be  made  to  it  as  being  the  Court  having 
cognisance  of  the  suit.* 

A  suit  for  a  declaration  of  right  and  for  an  Injunction 
falls  under  s.  7,  cl.  4,  sub-cls.  (c)   and  {d)  of  the  Court 
Fees  Act,  VII  of  1870.     The  valuation  of  the  relief  sought 
in  such  a  suit  rests  with  the  plaintiff,  and  not  with  the 
Court.     So  when»/l  sued  B  and  C    (1)  for  a  declaration 
of  his  title  to  certain  property,  and  (2)  for  an  Injunction 
restraining    C    from    paying,  and  B  from  receiving,  an 
allowance  of  Rs.  2,400  a  year  out  of  the  income  of  the  pro- 
perty in  dispute  ;  A  valued  each  of  the  reliefs  sought  at 
Rs.  13(J,  and  affixed  a  Court  Fee   Stamp  of  Rs.  20  to  the 
plaint.     The  Court  of  first  instance  rejected   the  plaint  as 
insufficiently  stamped,  holding  that  the  claim     for    the 
Injunction  sought  should  have  been  valued  at  ten  times 
the  annual    allowance    j^aid    by  C  to   B,  as  provided  by 
8.  7,  cl.  2  of  Act  VII  of  1870.    On  appeal  to  the  High  Court, 
it  was  •held  that  the  suit  fell  under  s.  7,  cl.  4,  sub-cls. 
(c)  and  {d)  of  the  Court  Fees  Act,  and  that  the  plaintifl" 
had  a  right  to  put  his  own  valuation  on  the  relief  sought ; 


'   8et  i-oM-H  (•it<-<l    ill     in.t<!    (1).   1""^         Mi'iiiii  I'unt    v.  (.'inir  I'lrxhwl    Siiiijh, 
;,..  Hiipra,     NO:    Kirim     Dai/til    v.     Haii 


pag 


^  (loKiuint  Momi/  I'linc  V.   fioiir   J'er-  Kixhori,    I.  L.  K.,    Itt  .Ml.,    W»   (1««7)  ; 

fifiufl  Ninijh,    Kupra.  Kiinahi  Ham  v.  Jliildi/n   Ham,  I.  L.  R., 

'Shaikh     MohteiKjddetn    v.    .Shaikh  1  All.,    54»,      Cril      noU-    (IH78);    See 

Ahiiixl  lloHMttn.    Hii|irii.    ."(Hf)  ;    (loxnahi  Civ.  I "r.  Code,  m.  m2,  ^87.  0^2  (108. 
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it  was  /n-l(L  also,  that  tlie  order  rejecting  the  plaint  as 
insufficiently  stamped   was  appealable.' 

In  respect  of  the  subject-matter  of  an  Injunction,  the 
latter  should,  when  granted,  be  strictly  confined  to  the 
property  in  dispute.     When,  therefore,  the  property  in 
dispute  in  a  suit  was  not  the  entire  moveable  and  im- 
moveable property  in  the  possession  of  the    defendant, 
but  the  half  share  to  which    the  plaintiff   laid  claim,  a 
Court  was  held  to  have  acted  beyond  its  powers  in  grant- 
ing an  Injunction  and  in  appointing  a  Receiver  in  respect 
of  the  entire  property  in  the  hands  of  the  defendant  and 
not    merely  of    the    share  claimed    by  the   plaintiff.'-'     It 
has,  however,  been  held  that  in  a  suit  for  partition  of  a 
•oint  estate  the  Court  has  jurisdiction  to  place  the  whole 
of  the  joint  estate  out  of  which  the  plaiutiff  seeks  to  have 
his  share  partitioned  in  the  hands  of  a  Receiver,  and  ta 
order  that  the  latter  shall  be  at  liberty  to  raise  money 
on  the  security  of  the  whole  of  such  joint  estate.-'     The 
Court  must  have  jurisdiction  in  respect  of  the  subject- 
matter  to  which  the  Injunction  refers.     Jurisdiction  ta 
grant  an  Injunction  may  be    excluded  by  s.  56  of  the 
Specific  Relief  Act  or  by  the  provisions  of  some  other  Act.* 
Thus  under    the    former    Act    an    Injunction   cannot  be 


1  Sardar   Singji   v.    Oanpal    Singji,  sibility,"  per  Phear,  J. 

I.  L.  R.,  17  Bom.,  5(3  (1892).     See  Bai  *  Poreshnath    Monkerjee   ^v.     Omerlo- 

Amba  v.   Pranjivnndas   Dullahh    Ram,  Nmitk    Mitter,    I.  L.  R.,   17   Cal.,    614 

I.  L.  R.,  19   Bom.,    198,    201    (1894);  (1890). 

cf.    fiardar    Singji    v.    Oanpal    Situjji.  *  Mahip  Singh,  v.  Cfwlu,  I.   L.    R.,  6 

I.  L.   K..    14    Bom..    395    (1889).  .All.,  429,  430  (1883),  e.j?.,  by  the   pro- 

-  Joynarain    Geeree    v.      Shihpersad  visions  of  8.  95  of  Act  X^ I  of  1881  ( N.- 

Oecree,  6  W.  R.,  Misc.,    1    (1866);   but  W.    P.    Rent  Act).     Section   56  of  the 

See     next    note     and    Mun     Mohinee  Specific  Relief  Act  haa  particular  re- 

Dossee    v.    Ichamoyee     Dossee,    13    W.  ftTcnco  to  perpetual  injunctions  only, 

R..  60  (1870),  where  it  was   said    that  but    the    general  principles  respecting 

' '  To    appoint   a  receiver  and  to  issue  the  grant  of  all  injunctions  are  to  her 

an  injunction    which    shall    affect    an  sought    for    in     this     Act.     v.    ante,, 

undivided  half  share  only  is  an  impos-  p.  7. 
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granted  to  stay  a  judicial  proceeding  pending  at  the 
institution  of  the  suit  in  which  the  Injunction  is  sought, 
unless  such  restraint  is  necessary  to  prevent  a  multiplicity 
of  proceedings  ;  nor  to  stay  proceedings  in  a  Court  not 
subordinate  to  that  from  which  the  Injunction  is  sought  ;"- 
nor  to  stay  proceedings  in  any  criminal  matter. "*  And 
indeed,  as  has  been  already  observed,^  the  Court  has  no 
jurisdiction  to  interfere  by  Injunction  in  matters  merely 
criminal  or  merely  immoral,  which  do  not  effect  any 
right  to  property.  Nor  has  the  Court  jurisdiction  to 
interfere  with  the  public  duties  of  any  department  of 
the  Government  of  India  or  the  Local  Government  or 
with  the  sovereign  acts  of  a  Foreign  Government  f 
nor  to  restrain  persons  from  applying  to  any  legislative 
body  f  nor  do  matters  of  a  political  nature  come  within 
the  jurisdiction  of  the  Court.'  And  as  the  jurisdiction 
of  the  Court  is  governed  upon  strictly  equitable  principles, 
it  will  not,  and  is  not  empowered  to,  grant  an 
Injunction  when    the    conduct    of   the   applicant  or  his 


'  Act  I  of  1877,  8s.  .5(5  (a),  54,    cl.  Dhnnmidhur  Sen  v.  Ay'u    Bank,   I.   L. 

(e).  ills,  (p),  (q);  Kerr  on  Injunctions,  H.,  4  C'al.,  380  (187S);     Maliip  Singh 

7,  8,  587,  588  ;  Story's  Ei|uity  Jur.,  §§  v.  Ckotit,  I.  L.  K.,  5  All  ,   420  (1883), 

852— 860  ;  See  Mccr    Ch  under  J  hong-  Appu  v.  Raman,    I.  L.  H.,      14    Mad., 

raj  fJoshanee  V.  Hogg,  Cor.  rjti  {\H^i);  425       (1891);        Vcnkatmi       Tnwker 

LulcheemundSeil  V.  S.  M.  Knmulmonee  v.    Rnmasami   Chetliar,    I.    L.    [{.,    I8 

Donsf.c,  1    ImJ.    .Jur.    .N.  8.,    9   (l86tt);  Mad.,  .T58  (1895);  See  post. 

Mriran     v.     River     Steam     Navigation  »   Act  1  of  1877,  a.  50,  cl.  (c) ;  See 

Company,  14*  B.  L.  K.,   352,  358,  359,  post. 

3Wi(1875);   DhuroniiUiur  Sen  V.    Agra  *  v.  ante;   Kerr  on   Injunctions,   5; 

Hank,  I     L.    H.,    4    Cul.,   380  (1878);  Nnell'H  K.|uity,   1 1th  Ed.,  p.  582. 

I.  L.  K.,  5  C'al..  86  (1879) ;  Kirpa  Dayal  »  Act  I  of  1877,  s.  5ti,  cl.  (rf)  ;  Kerr 

V.  Rani  Kinhnri,  I.    L.  H.,    10   All.,   HO,  on    InjiinftlotiM,    4. 

82    (1S«7);  Ram  (htinl    Dull  v.    IIV//.  «    A<t  1  ot  1877,  a.  50,    cl.    (t).    Sec. 

son   (fc   Co..  I,  L.  I!.,  15   (jal.,  21  ».  2211  Ki-rr   on    InjunctionH,    6,  7. 

(\HH')  ;  Ajipu   V.Raman.  1.    L     It..   II  '    Kmoii    Injvuu-tionH,  5  ;    Emperor 

■Mml.,  t2i">,  4211,  430  (IMDI)  ;     Vmkalrsft  of     Aii.ilna     v.     Daij,    3     \).    !•'.  \     .1.. 

Tawkrr  V.  Rumammi  Cheitiar,  I.  I,.  |{.,  217;   United  Slates  v.   I'riolmu.  2   II. 

18   .Mud.,   338  (1896),  See  pout.  &  .M.,  .'".59,  2  Kijuity,  059. 

•   Act   I  of    1877,    H.  50,  d.   {h).  .See 
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agents  has  been  such  as  to  disentitle  him  to  the  assist- 
ance  of  the  Court ;'  to  prevent  a  continuing  breach 
in  which  the  applicant  has  acquiesced  f  or,  since  an 
Injunction  is  an  exceptional  form  of  relief,  when  equally 
ethcacious  relief  can  certainly  be  obtained  by  any  other 
usual  mode  of  proceeding,  except  in  case  of  breach  of 
trust  ;^  or  when  the  applicant  has  no  personal  interest 
in  the  matter.*  Lastly,  when  the  subject-matter  of  the 
Injunction  is  the  breach  of  a  contract,  or  the  committal 
of  the  tort  of  nuisance,  an  injunction  cannot  be  granted 
in  the  first  place  to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be  specifically  en- 
forced ;^  nor  in  the  second  to  prevent,  on  the  ground  of 
nuisance,  an  act,  which  it  is  not  reasonably  clear  will  be 
a  nuisance.*'  i 

The  exercise  §  23.     "  Under  the  Specific  Relief  Act  the  Courts  are 

^dbcre-^^'°"  given  a  discretion  to  grant  or  withhold  an  Injunction,' 
tionary.  ^^  -^  England  they  have  a  discretionary  power  to  award, 

damages  in  lieu  of  an  Injunction.^     In  this  view  of    the 

'   Act   I  of   1877.  s.  56,    cl.  ((),   ill.  pusl. 

(a):  LiilUwood  v.  Caldwell,   11  Price,  «    Act  I  of  1S77,  s.  .56,  cl.  (r/).  See 

97,  ill.  (6) ;   Morgan  v.   McAdam,  36  post. 

h.     J..     Ch.,    228,111.    (c);  Perry    v.  ^  Act!  ot  IS7~,  s.  52  ;  Shadi  v.  Anup 

Truefilt,  6  Beav.,  76.  Singh,  I.  L.   R.,  12  All  ,    439    (1889). 

•  Act  I  of  1877,  8.  56,  cl.  (h).  As  to  discretion.      See  per  Lord  Mans- 

•  Act  1  of  1877,  8.  56,  cl.  (i) ;  as  to  field  in  Willre's  case,  4  Burn.,  2.539, 
the  meaning  of  'trust"  and  "trust-  cited  in  Harliuns  Sahai  v.  Bhairo  Per- 
tee,"   V.   ib.,  s.   3.  nhnd  Siru/h,  1.    L.  R.,  5  Cal.,  259,  265 

•  Act  I  of  1877,  s.  56,  cl.  (it).  (1879).     See    also    remarks    in  ^Mcen- 
»    Act  I  of  1877,  88.  56,  cl.  (/),  54;        Empress   v.    Ckagan    Dayaram,  1.    L. 

I.ut  see  ib.   s.  57.     In  the    matter  of  R.,  14  Rom.,  ,331,  344,  352  (1890),  per 

OunpvU  Narain  Singh,  I.  L.  R.,  1  Cal.,  Jardinc,  J. 

74.  78  (1875);   Nusserwanji,  Merivanji  *  Formerly  under ,liord  Cairn  Act, 

Panday  v.  (Jordon,   I.  L.   R.,  6  Bom..  21  &  22  Vic.,  c.  27,  and  now  under  the 

266,   280.   281     (1881);    Madras  Rail-  .Judicature    Act,    1873.     .S'e«   KeiT  on 

arty  Company   v.    Rust,    I.   L.    R.,   14  Inj.  39,  and  The  Land  Mortgage  Hank 

Mad.,    18   (1890);    Callianji    JInrjivan  of     Ivdia    v.      Ahmedhkoy    Hnhibhoy, 

V.  Sarsi  Tricum,  1.    L.   R.,    18  Bom.,  J.    L.    R.,    8    Bom.,    70,     71     (1883); 

7(»2  (1894);    I.    L-  H->     19  Bom.,   764  JJhunjiblioy  Cotvasji  Umrigar  v.  Lishoa, 

(1895)  same  ca«e   in   appeal,    and  see  I.  L.  R.,  13  Bom.,  260,  261  (1888). 
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law,  the  Court  has  to  consider  in  each  case  not  merely 
whether  the  plaintiff's  legal  right  has  been  infringed,  or 
even  materially  infringed,  but  also  whether  under  all  the 
circumstances  of  the    case   he   ought    to   be   granted   an 
Injunction  as  the  proper  and  appropriate  remedy  for  such 
infringement."^      The   Court   has  a  discretion  to  refuse 
all  relief  or  to  refuse  an  Injunction  and  to  give  damages, 
where  these  are  the  appropriate  remedy,    or  to    combine 
damages  with  a  limited  Injunction.^      But  if  a  Court  re- 
fuses an  Injunction  on  the  ground  that  pecuniary  com- 
pensation is    the  plaintiff's  proper  remedy  it  ought  not 
to  dismiss  the  suit,  but  ought  either  itself  to  award  damag- 
es or  to  order  an  enquiry  as  to  damages  :'    and  when  a 
right  is  established,  as  to  an  easement,   the  plaintiff  is 
entitled  either   to  .an   Injunction   or   to  damages  and  is 
not  obliged  to  accept  some  third  form  of  relief.''      This 
discretion  is  a  reasonable  discretion,  and  it  must  depend 
upon  the  special  circumstances  of  each  case,  whether  it 
ought    to    be    exercised."      And   where   the    issue    of  an 
Injunction  is  the  subject  of  appeal,  it  is  for  the  defendant- 
appellant  against  whom  it  is  granted  to  show  that  the 
lower  Court  has  exercised  a  wrong  discretion.'     Courts  of 
Equity  have,    however,  constantly   declined  to  lay  down 
any  rule   which   shall   limit   their   power  and  discretion 
as    to  the    particular   cases    in    which    Injunctions   shall 


1    I'er     Kiiiniii,     .)..     ill     Ohiiiiunhum  l.'l    Bmn..  i>74  (IHSII). 
SilL-'int     SmJkarni     v.     Morolxi     Hum  •/'>'/■  Jess i-l,    M.    U.,    m  Ayndty   v. 

Chrtiitlr'i    I'tti,   I.    L.     It,     IH      Hoiii,,  O/owr,  18  K'|.,  54(5,   citod    in   Dhunji- 

(1894)  at  |).  4H«j»  bhmj  Vouiffsji  Umrigar  v.  Lisbon,  I.  L. 

*  The.  L'tnd   Mortn'i'r  H'lnk  <,/  India  li.,    i:t    lioin.,    2&),    !'«[    (188H);    Tb, 
V.  Ahmedhluiij  llnhihhnij,  Miipru,  7i».  Land    M nrlgaijn     Bank    of     India    v. 

'The  Laiul  Mortgage  Bank  of  huiia  AhmiMhny    Uahibbhoij,    I.    L.    U.,    8 

V.  Ahmedbhny   //afciW-yy,  suprn.  77,  IM.  15. 7<»,  71  (188:{). 

•  Callianji  llarjivan  v.  A'"r6»  Tri-  ">  Shadi   v.   Anup  Hingli,    I.    !..  1'., 
cum,  I.  L.  H.,  I!)  lioi.i.,  764  (iSOr.).  I-'  All..  436  (1880). 

»  Kadarbhni  v.  /<>ihimhliai ,  I.  I,.  I',, 
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be  granted  or  withhold  ;  fur  it  is  impossible  to  foresee 
all  the  exigencies  of  society  which  may  require  their 
aid  and  assistance  to  protect  rights,  or  redress  wrongs. 
Tiiis  jurisdiction  is  manifestly  indispensable  and  should 
be  fostered  and  upheld.  At  the  same  time  its  exercise 
is  attended  with  no  small  danger  both  from  its  summary 
nature  and  its  liability  to  abuse.  It  ought  therefore  to 
be  guarded  with  extreme  caution,'  and  applied  only, in 
very  clear  cases,  otherwise  it  may  become  a  means  of  ex- 
tensive, and  perhaps  of  irreparable,  injustice. '■'  In  grant- 
ing relief  the  Court  proceeds  upon  principles  of  general, 
or  particular,  application  which  will  be  found  herein- 
after discussed  in  their  appropriate  places.  Generally 
speaking,  the  Court  will  consider,  amongst  other  things 
whether  the  doing  of  the  thing  sought  to  be  restrained 
must  produce  an  injury  to  the  person  seeking  the  Injunc- 
tion ;  whether  such  Injunction  will  operate  oppressively  or 
inequitably  or  contrary  to  the  real  justice  of  the  case,  or 
will  work  an  immediate  mischief  or  fatal  injury.  It 
will  not  interfere  where  there  has  been  acquiescence  in 
the  mischief  sought  to  be  restrained  or  in  cases  of  gross 
laches  or  delay  by  the  party  seeking  the  rebef  in  enforc- 
ing his  rights  ;  not  to  enforce  covenants  which  are 
unreasonable  and  from  which  inconvenient  consequences 
may  ensue  ;  nor  in  cases  where  its  interference  can  have  no 
effect  :  nor  when  equally  efficacious  relief  can  certainly 
be  obtained  by  any  other  usual  mode  of  proceeding. 
And  even  where  the  plaintiff  has  made  out  a  case  for 
relief  the  Court  will  consider  whether  an  Injunction  is  the 


>  See  Mun  Mohinry  Dosaee  v.  Icka-  by  s.  92,  Act  VIII   of   1859,  ought  to 

inoyee  Doaaee,    13    W.   R.,  60  (1870),  be      most       cautiously        exercised." 

per  Phear,  J.  : — "I   need   hardly  say  Chunilal  v.   Sural   City  Municipality, 

that   the  power  of  issuing  Injunctioas  I,  L.  R.,  27  Bom.,  403  (1903). 

and  appointing    a    Receiver  penderUe  •  Story,  E'l.  Jur,,  §  959i,  and  cases 

lite  which  is   given  to  the  Civil  Court  there  cited. 
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fit  and  appropriate  mode  of  redress  under  all  the  cir- 
cumstances of  the  case.' 

The  appointment  as  well  as  the  removal  of  a  Receiver 
is  also  a  matter  which  rests  in  the  sound  discretion  of  the 
Court.8 

Reference  has  already  been  made  (i)  to  the  nature  and 
subject-matter  of  an  Injunction  regarded  by  itself,  (w) 
the  persons  in  whose  favour  and  (m)  against  whom  its 
issue  will  be  directed  ;  there  still  however  remains  (iv) 
the  question  by  whom  an  Injunction  may  be  granted  : 
an  enquiry  which  involves  directly  a  consideration  of  the 
Courts  which  possess  this  equitable  power,  and  ancillary 
thereto,  a  further  consideration  of  those  principles  upon 
which  this  power  is  exercised,  as  well  of  the  relief  which 
may  be  granted  in  §uits  in  which  an  Injunction  is  prayed. 

S     24.     Suits  to  obtain  an  Injunction  may,  as  already 

^  _  ...  Courts   by 

observed,  be  entertained  by  all  Civil  Courts,   with  the  which  an 

Injunction 

exception  of  Presidency  and  Provincial  Small  Cause  may  be 
Courts.-  Assuming  that  the  Court  is  one  of  competent 
jurisdiction  and  that  those  conditions  exist  in  the 
facts  of  the  particular  case,  which  are  necessary  to  the 
exercise  of  this  jurisdiction,*  it  may  be  so  exercised  either 
by  a  Court  of  first  instance,  or  by  a  Court  of  appellate, 
or  revisional  jurisdiction  at  the  time  and  subject  to  the 
conditions  hereinafter  mentioned. 

A  Coivt  of  first  instance  may  grant  under  the  provi- 
sions  of  the  Code  a  temporary  Injunction   to  continue  original 

Jitrisdictton, 

until  a  specified  time  or  until  the  further  order  of  the 


'  story,  Ef|.Jur.,  §9r)0«.     Sep  Act  I  22   Cal.,  460,    464,    465    (18«r)).     K\. 

of  1877.  BH.  M,  56.  parte   Jijni  Amhn.  I.  L.  R.,    13    Miul.. 

»  Art  I  of  1877,  H.  44  >  Kerr  on  Uo-  390    (1890)     fromoviil     of     Hcpcivcr.J 

oeivera,  3  ;  Sidhanvari  Dahi  v.  Ahhoy-  Sco  Author's  Law  of  HocoivprH. 

tJnmri  Dnhi,  T.   L.   R.,     15    Cal.,  818,  •  Ante,  p.  ijri. 

822,    823    (1888);    Chandiilnt    Jim    v.  *  8cc  an<c. 
Padmnnand  Singh    P,nhndur.     I.  I,.    \\.. 


tU  INJUNCTIONS    GKNJCUAFJiY. 


Court.'  This  Injunction  may  be  grantcMl  at  any  j)orio(] 
of  a  suit,-'  l)ut  is  usually  applied  for  and  obtained  by 
motion  ex  parte,  or  on  notice  after  the  |)resentation  of 
the  plaint/  and  before  the  hearing  upon  the  trial.  A 
temporary  Injunction  may  be  granted  even  after  the 
hearing  and  decree.  In  the  undermentioned  case'  which 
was  one  for  ejectment,  the  Court  granted  a  decree  for  pos- 
session of  the  land.  Plaintiff's  counsel  at  the  close  of  the 
case  stated  that  he  was  instructed  that  the  defendant  was 
then  removing  the  materials  of  the  house  on  the  premises 
in  dispute,  and  asked  for  an  Injunction  to  restrain  the 
removal.  The  Court  granted  an  Injunction  nisi  to 
be  made  absolute  with  cost,  if  cause  were  not  shown 
against  it  within  four  days.  Cause  was  shown  by  the 
defendant  who  alleged  the  existence  of  a  custom  under 
which  he  was  entitled  to  remove  the  materials  above- 
mentioned.  The  Court  then  continued  the  Injunction, 
and  gave  leave  to  the  defendant  to  bring  a  suit  within 
two  months  to  establish  the  special  custom  alleged,  and 
ordered  that  in  default  of  such  suit  being  brought  (as 
it  in  fact  never  was)  the  Injunction  should  be  made 
perpetual  with  costs.  If  the  suit  is  decreed  upon  the 
merits  and  (as  only  can  then  be  done)''  relief  by  way 
of  permanent  Injunction  is  granted,  such  Injunction  will, 
of  course,  as  a  portion  of  such  decree  subsist  pending,  and 


•1 


I  Act  I  of    1877.   s.   53;    Civ.    Pr.  to  be  priictically  instituted,  and  as  the 

Code,  88.   492,     403.  issue  of  the   injuiictioii  is  made  depen- 

»  Act  I  of   1877.  8.    .53.  dent  upon  its  fidfilinont,  there  would 

•  According     to     English     practice  seem  to  he  no   objection  to  the  adop- 

in  an  urgent  case  an  interim  injuiic-  tion  of  this  pr.actice  ir.'  Indian  Courts, 

tion  may  be  granted  before  bill  filed  In  other   than   urgent  caaes   the  rule 

on  the  plaintiffs  undertaking  to  file  the  in    England,   as    in    this    country,    is 

bill  at  once;   Thornlm   v.  Sknines,  l«  that  the  statement  of  claim  or  plaint 

E<|  ,  126;C'orrv.  Morice,  16  Va\.,  125.  must  be  first  filed,  Kerr,    Inj.,     612. 
See  Eden,  Inj.,  45-48,   320;   Drewry,  *  Doyaldiund     iMha    v.      Bhoyrvb- 

Inj.,    346,     360—362,    364.     Aa  upon  nalh   KhHlry,   Cor.,    117   (1864). 
such  undertaking  the  suit  may  be  said  '■  Act  I  of   1877,   s.   53. 
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its  operation  will  not  be  stayed  by  reason  only  of  an  ap- 
peal.    When  a  decree  has  been  made  and  fully  carried 
out  in  a  cause,  the  cause  is  out  of  Court  and  a  motion  for 
Injunction  cannot  be  made  in  that  cause,  although  there 
may  be  ample  ground  for  sustaining  it  in  a  new  cause. ^ 
A  perpetual  Injunction  is  final,  and  it  is  not  necessary 
to  revive  it  upon  the  death  of  either  of  the  parties,  in 
order  to  keep  it  on  foot  ;  for  if  so  it  would  in  effect  be 
decreeing  a  perpetual  suit.-'     And,  if  a  suit  for  an  Injunc- 
tion is  dismissed,  any  temporary  Injunction  which  may 
have  been  granted  comes  to  an  end.'*     The  power  of  the 
Court  in  such  matters  extends  only  over  the  subject- 
matter  of  the  suit,  and  therefore  when  the  suit  comes 
to  an  end  and  when  there  can  be  no  longer  any  decree 
to  satisfy,  or  any  property  coming  to  the  plaintiff  in  that 
suit,  there  can  be  no  further  ground  for  the  continuance 
of   an   Injunction   or   like   measure.     The   Court,   which 
dismisses  such  a  suit,  becomes  functus  officio,  save  that  it 
may  stay  execution  of  its  own  decree  or  order  for  costs. 
An  application,  therefore,  as  in  the  case  cited  in  the  next 
paragraph,  made  to  a  Court  of  first  instance  after  dis- 
mis.sal  of  the  suit,  but  before  appeal  filed,  asking  that  a 
Receiver  may  be  restrained  from  parting  with  funds  in 
his  hands,  pending  an  appeal,  is  not  within  the  jurisdic- 
tion of  such  Court  to  grant.     But  the  dismissal  of  the 
action    does    not    prevent     the    plaintiff    from    bringing 
another    for  the  same    purpose  under    a  different  set  of 
circumstances*  or  upon  new  facts.'' 


•  Forii    V.    CiimpUtn,     1    Cox,     290,  •   v.    inmt. 

Drewry,     Iiij.,     'MV).                          '  *    Miii/or    of    Liverpool    v.     Chorlcy 

*  Anktw     V.    Tnwnenitl,     2      Di.k.,  WaOr  Works  Co...  2   I).  M.  &  0..  HM  ; 
471.    cit.    ill    Morgan    v.    Snidamorr,  Vunldli  v.  Cork,  7   Hfi..  Kit,  !)!t. 

2   Veil.,   310;    Ytonuim  v.    KiUiiujton,  »   AU.-drn.     v.     SlulJiild     (Ins     Co., 

I    Dick.,   371.     A»  to  (ibntcin.iit,   .Sec  3    \).    M.   &   0.,  301,   311. 
Kerr,  Inj.,  636  ;  Eden,  Iiij.,   12!»,   130. 
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Ya,nin-mt-  Tlic  powcrs  of  tlic  Coui't  of  fii'st  instaiicc  was  the  sub- 

w'.'rf  "ah  ' '       iect    of  discussion  in  the  recent  case  of    Yamin-ud-Doul- 
ah  V.  Ahmed  All  Khan,^  a  suit,  the  object  of  which  was 
to  set  aside  the  decree  in  a  former  suit  between  the  same 
parties  purporting  to  be  a  consent-decree  and  which  was 
dismissed  with  costs,  it  being  held   that  the  compromise 
embodied  in  the  decree  was  binding  upon  all  the  parties 
to  the  suit.     An  application  was  then  made  by  the  plain- 
tiffs in  this  suit  for  an  order  to  prevent  the  disposal, 
pending  an  appeal,  of  funds  in  the  hands  of  the  Receiver 
appointed   in   the  former  suit,   and   the   question   arose 
whether,  under  the  circumstances,  the  Court  had  juris- 
diction to  make  the  order  asked  for.     Various  English 
authorities  were  cited  and  dealt  with  in  the  judgment. 
In  the  case  of  Wilson  v.  Church,^  where  an  action  had 
been  dismissed  by  a  Divisional  Court,  it  was  held  by  Sir 
George  Jessel,  M,  R.,  with  the  concurrence  of  Brett  and 
Cotton,  LL.  J.,  that  that  Court  had  no  jurisdiction  to 
entertain   an   application   for  an   Injunction   to  prevent 
funds  in  the  hands  of  trustees  from  being  parted  with 
pending  an  appeal,  and  that  such  an  application  could 
only  be  made  to  the  Court  of  Appeal.     In  the  later  case 
of  Otto  V.  Lindford,''  where  an  action  had  been  dismissed 
with  costs,  it  was  held  by  the  Court,  consisting  of  the 
same  Judges  who  had  decided  the  former  case^  that  the 
Divisional  Court  had  jurisdiction  pending  an    appeal  to 
stay  proceedings  for  costs  under  the  order  of    dismissal 
and  that  that  question  differed  entirely  from  the  ques- 
tion  which  had  been  determined  in  the  previous  case  of 
Wilson  V.  Church.     It  was  held  that  the  practical  result 
of  these  two  cases  was  to  establish  the  rule  that,  when 


>  1.   L.    K.,    21  Cul.,  rm    (1894).  "  I,.  I!.,  \H  Ch.  D.,  :Wt, 

»  L.   K.,   11  Ch.   D.,  570. 
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an  action  has  been  dismissed  with  costs,  the  Court  of  first 
instance  can,  pending  an  appeal,  stay  proceedings  for 
costs,  under  the  order  of  dismissal,  but  that  it  cannot, 
pending  an  appeal,  restore  and  maintain  by  a  further 
order  the  state  of  things  which  existed  previous  to  the 
dismissal  of  the  action.  In  this  country  the  power  which 
the  English  Courts  have  of  staying  proceedings  for  costs 
under  an  order  of  dismissal  is  given  by  section  545  of  the 
Civil  Procedure  Code.  No  doubt  in  the  case  of  Polini 
V.  Gray,^  the  Court  of  Appeal,  consisting  of  the  same 
Judges  who  decided  the  other  cases  to  which  reference 
has  been  made  assisted  by  Lord  Justice  James,  though 
it  dismissed  the  suit  which  had  been  brought  for  estab- 
lishing the  claimants'  right  to  share  in  a  fund,  yet,  on  a 
subsequent  application,  made  an  order  for  preserving 
the  fund  pending  an  appeal  to  the  House  of  Lords.  But 
there  were  in  that  case  circumstances  which  serve  to 
distinguish  it  from  the  preceding  case  of  Wilson  v.  Church) 
one  of  the  circumstances  being  that,  in  order  to  enable 
an  application  to  be  made  for  an  interim  Injunction,  the 
Court  stayed  the  drawing  up  of  the  order  of  dismissal. 
But  apart  from  this,  it  is  sufficient  that  in  the  later  case 
of  Otto  V.  Lindford,  the  case  of  Wilson  v.  Church  is  ex- 
pressly referred  to  and  is  treated  as  a  continuing  authori- 
ty. It  wjs  held  therefore  that,  reading  the  case  of  Polini 
v.  Gray,  with  the  later  case  of  Otto  v.  Lindford,  the  proper 
conclusion  was  that  the  jurisdiction  exercised  by  the 
Appeal  Court  in  tiie  former  case  must  be  taken  to  be  a 
jurisdiction  of  an  exceptional  and  limited  character,  and 
one  which  is  confined  to  the  Appeal  Court  in  matters 
which  are  appealed  or  intended  to  be  appealed  to  the 
House  of    Lords.'*    No  procedure   exists  under  which  an 

•    I.,  li.,     \1    Ch.     I).,    4:JH.  "Nei'    Ihiwill    V.     /.///.//,     L,    i:..    1'.) 

Q.  I'..  I)..  »:!. 
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api'lication  for  an  interim  Tnj unction  can  be  made  to 
the  House  of  Lords  direct.  The  jurisdiction  exercised 
by  the  Appeal  Court  in  Polini  v.  Gniy,  in  respect  of  an 
appHcation  which  could  not  be  made  to  the  higher 
tribunal,  was  therefore  one  strictly  of  necessity.  The 
other  cases  which  were  cited  in  support  of  this  applica- 
tion, of  which  Brewer  v.  Yorke^  may  be  referred  to  as  an 
example,  deal  with  the  power  of  the  Court  to  stay 
execution  of  its  own  order,  and  were  held  to  have  no 
bearing  on  the  present  question. 

A  point  was  especially  made  of  the  fact  that  in  this 
case  no  appeal  had  as  yet  been  filed,  and  that  the  filing 
of  the  appeal  had  been  purposely  delayed  in  order  to 
admit  of  the  present  application  being  made  to  the 
Court  of  first  instance.  In  Wilson  v.  Church  it  is  true 
an  appeal  would  seem  to  have  been  filed,  which  was 
followed  by  an  application  to  the  Appellate  Court  for  an 
Injunction.  But  this  distinction  was  held  to  be  immate- 
rial. For  the  decision  in  Wilso7i  v.  Church  proceeded 
on  the  ground  that  the  Court  of  first  instance  had  no 
power  to  interfere,  not  because  an  appeal  had  been. filed, 
but  because  the  suit  had  been  dismissed.  It  was  further 
held  that  under  the  Civil  Procedure  Code,  once  a  suit 
has  been  dismissed,  the  Court  dismissing  it  is  functus 
officio,  except  that  it  may  stay  execution  of  its  own 
decree  or  order  for  costs.  Its  jurisdiction  extends  no 
further  in  regard  to  a  suit  which  has  ceased  to  be  a 
pending  suit.'  This  view  is  (as  was  pointed  out  in 
the  judgment)  supported  by  the  earlier'  Indian  cases 
which    were    then   cited,    viz.,  Moheeooddeen    v.    Ahmed 


'  L.  R.,  20  Cli.    D.,  ma.  V.  I'ulsford,  2  B(av.,70.  [If  the  action 

•   Yamin-ud-Dowlah    v.    Ahmed    AH  is    dismissed   the    injunction    goes    of 

Khan,    I.   L.   H.,  21   Cal.,  .501,   .563—  course.     A    motion    or    order    for    its 

565   (1894),    Tper  Sale,   J.     See   Qreen  dissolution    is    not   necessary.] 


INJUNCTIONS    GENERALLY.  69 

Hossein,^  and  Gossain  Money  Puree  v.  Guru  Pershad 
Singh. ^  The  application  for  an  Injunction  was  in 
consequence  refused  with  costs. 

If  therefore  the  Court  of  first  instance  has  before^ 
appeal  no  jurisdiction  to  continue,  and  maintain*  or  to 
grants  an  Injunction  after  the  claim  is  dismissed,  and 
until  an  appeal  shall  have  been  lodged  or  pending  the  • 
appeal,  it  has  no  jurisdiction  affer''  the  appeal  has  been 
admitted  to  issue  an  Injunction  during  the  pendency  of 
the  appeal.  Nor  a  fortiori  when  a  suit  for  an  Injunc- 
tion is  dismissed  can  the  Court,  which  dismisses  such 
suit,  take  upon  itself  to  stay  by  Injunction  the  execution 
of  a  decree  passed  in  another  suit.  So  in  Gossain 
Moneij  Puree  v.  Gum  Pershad  Singh^  a  rule  was  made 
absolute  which  had'  been  applied  for  under  the  following 
circumstances  : — 

One    Gossam   Money  Puree    had   obtained    a   decree  Oossuin  Mc 

nry  Punt'  \. 

against  one  Chucka  Smg  in  the  Gya  court,  dated  the  30th  oun,  Pnshai 
August  1880,  by  which  the  sale  of  certain  property, ' 
which  had  been  mortgaged  to  him  by  Chucka  Sing, 
was  ordered  to  be  made.  That  decree  had  been  confirmed 
by  the  High  Court.  Chucka  was  the  father  of  a 
Mitakshara  family  ;  and  after  this  decree  had  been  ob- 
tained his  sons  brought  another  suit  to  have  it  declared 
that  they  were  entitled  to  certain  shares  in  the  property 
which  had  been  ordered  to  be  sold  and  whicli  Chucka 
Sing  had  no  right  to  mortgage.  Meanwhile  the  mort- 
gagee, the  plaintiff  in  ihe  first  suit,  proceeded  to  exe- 
cute his  decfee  ;  but  the  plaintiffs  in  the  second  suit  (the 


*  M    W.    It.,  3«»  (1H7<I).  (IH70). 

*  I.    I,.    I'...     II     <'iii.,     Il<>    (I.SM).  *     Yiiwiii-ii<l-l)fiil'ih     V.     Mnii'd     Mi 

*  Ynmiti-iiil-fli'tiliili    V.     Mimril    .Mi  Khun.    HU|iia. 

Khnn,    miprn.  *  Slinikh     M •ihrrondileen    v.     Shnikh 

*  f>hnilch     Mnh'ii.iiildirn    v.      Slunkh  .{limi'l   Ifo/mriii,    Hiiprn. 

Ahmed  Ho»Min,    14    W.   R..    384.    385  '   I.  L.    R.,   II    C»l..    I4ti   (1884). 
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sons)    a{)j)lio(l    for   aiul    obtaiiUHl    an    interim    Injunction 
from  the  Subordinate  Judge  against  the  plaintiff  in  the 
first  suit,  restraining  him  from  selling  the  property,  un- 
til the  second  suit  should  have  been  heard  and  decided. 
On  the  "JOth  of  December  188:3  that  suit  came  on  to  be 
heard  and  was  decided  agamst  the  plaintiffs  (the  sons 
of  Chucka  Sing)  ;  whereupon,  on  the  3()th    of    January 
1884,    the    plaintiff    in     the    first    suit  (the  mortgagee) 
applied    for  execution  against  the    mortgaged  property, 
and  the  usual  sale-proclamation  was  issued.     The  plain- 
tiffs in  the  second  suit,  however,  who  had  appealed  from 
the  decree  which  had  been  made  against  them  applied 
for  and  obtained  from  the  Subordinate  Judge,  on  the 
14th  of  May  1884,  a  further  Injunction,  restraining  the 
plaintiff  in  the  first  suit  from  executing  his  decree,  until 
the  appeal  in  the  second  suit  should  have  been  heard. 
A  rule  was  then  obtained  in  the  High  Court  by  Gossain 
Money    Puree    calling    upon  the  sons  of    Chucka  Sing 
to  show  cause  why  the  order  of  the  14th  May  1884  should 
not  be  set  aside.     The  rule  was  obtained  upon  the  ground 
(amongst   others)   that   the   Subordmate   Judge   had   no 
right,  under  the  circumstances  to  grant  the  Injunction, 
inasmuch  as  he  had  decided    against  the  claim  of  the 
plaintiffs  in  the  second  suit,  and  had  nothing  to  do  with 
the  appeal  to  the  High  Court. 

It  was  contended  on  behalf  of  the  plaintiffsj  that  by 
analogy  to  section  546  of  the  Code  of  Civil  Procedure, 
the  Subordinate  Judge,  if  he  considered  it  right  and 
equitable,  had  jurisdiction  to  stay  execution  in  the  other 
suit,  until  the  appeal  to  the  High  Court  had  been  heard. 
It  was  held,  however,  that  section  54G  had  nothing  to 
do  with  the  question  before  the  Court,  and  that  section 
only  related  to  staying  proceedings  in  execution  by  the 
Court  which  passed  the  decree  in  which    the  proceedings 
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are  fending.  That  Court  has  a  right  under  certain 
circumstances  and  subject  to  certain  conditions,  to  stay 
the  execution  of  its  own  decrees  while  those  decrees  are 
under  appeal. 

But  in  the  present  case  the  lower  Court  had  taken 
upon  itself  in  this  suit  to  stay  the  execution  of  a  decree, 
which  had  been  pronounced  by  the  High  Court  in  another 
suit.  It  was  held  that  the  Subordinate  Judge  had  in 
point  of  law  no  power  to  deal  with  the  proceedings  in 
that  other  suit  at  all.  He  had  a  right,  whilst  the  ques- 
tion in  this  suit  was  awaiting  trial,  to  restrain  the  de- 
fendants by  an  interim  Injunction  from  enforcing  his 
decree  in  the  former  suit.  That  he  might  do  hij  an  order 
upon  the  defendants  'personalhf.  But  as  soon  as  those 
questions  were  defcided  against  the  plaintiiTs,  the  Sub- 
ordinate Judge  had  no  right  to  restrain  the  defendant 
further,  upon  the  mere  possibility  of  the  Appellate  Court 
reversing  his  decree  ;  and  it  is  clear  that  he  had  no  right 
to  do  so  under  the  section  of  the  Code  upon  which  he 
appeared  to  have  acted. 

It  was  observed  in  conclusion  that,  if  any  Court  had  a 
right  to  grant  an  Injunction  at  that  stage,  it  would  be 
the  Court  of  Appeal,  but  that  it  was  no  part  of  the  Court's 
present  duty  to  decide  whether  any  Court  had  such 
a  power,  or  still  less  that,  having  the  power,  it  ought  to 
exercise  *it.  The  Appellate  Court,  however,  held  that  the 
Court  below,  having  made  a  decree  against  the  plaintifFs, 
had  no  right,  in  aid  of  ttu-  plaintifTs,  to  restrain  the 
defendant  from  proceeding  in  the  other  suit,  and  accord- 
ingly the   rule   was  niadc  absolute   with  costs.' 

A  Court  of  first  instance  may,  however,  review  its  own 
decree    and   order,'    or    stay   the    execution    of    its    own 

'  nnnmin     Monn/    Pnri'i'    v.      niirii        (1S84). 
I'(r>.fiiitl  Siii'jli.  I.  [..  W..     II     I  ,,!.,     IK.  »    Civ.  i'l.    Code,    h.  (123. 
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decree.^  Execution  of  a  decree  is  not  stayed  solely  by 
reason  of  an  appeal,  but,  if  an  application  be  made  for 
stay  of  execution  of  an  appealable  decree  before  the 
expiry  oi  the  time  allowed  for  appealing  therefrom,  the 
Court  which  passed  the  decree  may  for  sutticient  cause 
order  the  execution  to  be  stayed,  provided  it  is  satisfied 
that  substantial  loss  may  result  to  the  party  applying  for 
stay  of  execution  unless  the  order  is  made,  that  there 
has  been  no  unreasonable  delay,  and  that  security'"'  has 
been  given  by  the  applicant.^  The  usual  course  is  to  stay 
proceedings  pending  an  appeal  only  when  the  proceedings 
would  cause  irreparable  injury  to  the  appellant.  Mere 
inconvenience  and  annoyance  is  not  enough  to  induce  the 
Court  to  take  away  from  the  successful  party  the  benefit  of 
his  decree.*  The  Court  may.  however,' stay  the  execution 
of  a  decree  and  suspend  the  operation  of  a  Injunction 
given  thereby,  if  there  be  danger  of  irreparable  mischief 
being  done  in  the  meantime.^ 
(ii)  Courts  of  The  Appellate  Court  has  the  same  power  in  respect  of 
dKtion"'^  ""*  granting  an  Injunction  which  the  Court  of  original 
jurisdiction  has.  If  therefore  a  party  whose  suit  has  been 
dismissed  desires  to  have  any  measure  taken  for  the  pre- 
servation of  the  property  or  right  which  he  claims,  he  is 
at  liberty  after  filing  his  appeal  to  apply  to  the  Appel- 
late Court  which  has  authority  to  make  such  an  order 
and  which  will,  on  a  proper  case,  restrain  the  kct  com- 
plained of  pending  the  determination  of  the  appeal.*^     The 

•  Civ.  Pr.  Code,  s.  64.5.  ♦  Waljord  v.    Walford.   L.  R.,  .3  Ch. 

•  See,  however.  Civ,  Pr.  Code,  h.  A  pp.,  812,  814,  per  Sir  \V.  Page  Wood, 
547,    according    to  the    provisions     of        \„  .], 

which    no    security    is    required    from  »   J  J,  ■      Rtirkdl     v.      Whit  worth,    10 

Covernment  or  public   officers.  \\'.  |{.    (Eng.),   804,   HO". 

•  Civ.  Pr.  tVxlc,  s.  .54.5,  as  to  ho-  •  Shaikh  Mohcf.oodileen  v.  Shaikh 
curity  in  case  of  order  for  execution  of  Ahmed  Hosacin,  14  W.  H.,  384,  .385 
decree  appealed  against.  See  as.  546,  (1870);  Oossain  Money  Puree  v.  Ourii 
oil,    ib.  I'ershad  ISingh,  1.  L.  P..,  11   Cal.,  146, 
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Injunction  may  be  issued  either  in  regular,'  or  specials- 
appeal.  In  granting  an  Injunction  the  Appellate  Court 
will  be  influenced  by  those  considerations  which  weigh 
with  Courts  of  original  jurisdiction  in  entertaining  ap- 
plications of  the  same  kind.  It  will  consider  amongst 
other  things  whether  there  is  a  danger  of  multiplicity 
of  proceedings  and  whether  any  practical  injury  will  be 
caused  by  the  issue  of  an  order. ^  It  is,  however,  appre- 
hended that,  having  regard  to  the  fact  that  there  has 
been  an  adjudication  upon  the  legal  right  in  the  decree 
appealed  from,  the  issue  of  Injunctions  by  Appellate 
Courts  will  be  confined  within  strict  limits  and  only  to 
clear  cases  where  otherwise  irreparable  damage  would 
ensue  upon  principles  similar  to  those  which  regulate  the 
stay  of  execution* of  decrees.  The  Court  may  further 
safeguard  the  interests  of  the  party  against  whom  the 
order  is  made  by  making  the  issue  of  the  Injunction 
dependent  on  security  being  given  by  the  appHcant.* 

As  in  the  case  of  Original  Courts,  a  Court  of  Appeal  may 
on  a  proper  case  review  its  own  decree  or  order, ^  and  may 
for  sufficient  cause  order  the  execution  of  decrees  passed 
by  Subordinate  Courts  to  be  stayed  pending  the  hearing  of 
the  appeal.'"  When  there  has  been  no  application  for  a 
stay  of  execution,  or,  if  such  an  application  be  refused,  the 
appeal  may  yet  be  advanced.  So  an  appeal  from  a  decree 
granting ^n  Injunction  to  restrain  the  use  of  a  trade- mark 
was  ordered  to  be  advanced,  on  the  ground  that  the  injury 

I  ,         ■-■  — —  .1  .■■  — ___„^^_— _— — — ^^— •— ^— ^— ^— 

140    (IHSJ);     KirfHi     Dnijiil    v.     Runi  *  Kunnlii  Rum  v.  nidtli/a  Raw,  wpnu 

KUhori.    1.  L.  l:f.     Id  All.,  S(l    (ISh7);  '    Kirp'i     Duyal     v.     R/iiii    KIsliorl, 

WiUon    V.    Church,  II    Ch.    I).,    ■'">70  ;  nu)>ia. 

Kerr.  \i\j.,'M\ ;   h'fiiiahi  Raw  \.  ni'l'h/"  *l<ir),<i     Ddijtil     v.     Runi    Kishori 

Ram.   I.    L.  l;..   1   All..  5»<.).  Ml.    ii<.l<'  I.   L.   I!..    I"  All..  S(i  (I8S7);  m.kI    ace 

(1878);    See   Civ.    I'r.    Coclo,    ho.    582,  s.    41KJ,    Civ.    I'l.    Co.!.-. 

587.  5«2.  BOS.  »   <'iv.    I'r.   <.'o<l<'.  h.   ()2:t. 

I    A'ir/«t     1)111/111     V.     Runt      l\i.,hoTi.  '    Ih.,  n.   o40. 

supra. 
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(lone  to  tho  (lefiMulant  by  the  continuance  of  the  Injunc- 
tion, if  wrongly  granted,  would  be  irreparable.'  If  a 
Receiver  has  been  appointed,  but  the  facts  proved  only 
warrant  the  issue  of  an  Injunction,  the  Appellate  Court 
will  set  aside  the  order  appointing  a  Receiver  and  in 
lieu  thereof  will  issue  an  Injunction.-'  An  appeal  from  a 
final  Injunction  does  not  suspend  its  operation,  and  the 
doing  of  the  act  enjoined  may  be  punished  as  a  contempt 
notwithstanding  such  appeal.  But  when  an  interlocutory 
Injunction  is  granted  upon  the  filing  of  the  bill,  but  the 
bill  is  dismissed  upon  the  hearing  and  j)laintif?s  thereupon 
appeal,  the  appeal  does  not  have  the  effect  of  reviving 
the  Injunction;  and  defendants  are  not  therefore  liable 
for  contempt  in  doing  the  act,  which  had  been  originally 
enjoined,  pending  such  appeal.^  '' 

(iii)  Courts   >,/      The  High  Court  may  call  for  the  record  of  any  case  in 

Revisional 

Jurisdiction,  which  uo  appeal  lies  to  the  High  Court,  if  the  Court  by 
which  the  case  was  decided  appears  to  have  exercised 
a  jurisdiction  not  vested  in  it  by  law,  or  to  have  failed  to 
exercise  a  jurisdiction  so  vested,  or  to  have  acted  in  the 
exercise  of  its  jurisdiction  illegally,  or  with  material  irregu- 
larity ;  and  may  pass  such  order  in  the  case  as  it  thinks 
fit.*  And  so  when  an  applicant  obtained  a  rule  to  show 
cause  why  an  order  of  Injunction  should  not  be  set 
aside  on,  amongst  others,  the  grounds  that  it  had  been 
made  and  issued  without  jurisdiction ;  the  High  Court  made 
the  rule  absolute  with  costs  setting  aside  the  order  of 
•  Injunction  complained  of.^     And  so  also  where  a  petition 

praying  for  a  temporary   Injunction  in  a  sifit   was   pre- 


'    Lazfnl)'!    v.  Whilf,    L.    K..    6  f'h.             ■■•   Hi,.4i,    Ini..  ij    li:!l. 

App.,    89.  «    Civ.     Pr.     Code.    s.     (i22. 

•    Chandidat  Jha     v.      Pndmanand            »    OoBsain    Monej/    I'liree    v.     Oiiru 

Siiu/h  Bahidur,  I.  L.   1',.,  22  Cal.,   4.59        Perskad  Siw/h,  I.   L.  R.,  11  Cal.,  146 

(1895).  (1884),  supra. 
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sentcd  by  the  plaintiff  in  a  Subordinate  Court,  but  the 
Judge  having  refused  to  pass  orders  on  it,  without  hearing 
the  defendants  and  having  ordered  notice  to  issue  to 
them,  the  plaintiff  appealed  to  the  District  Judge,  who 
granted  the  Injunction  prayed  for  ;  it  was  held  upon 
revision  that  no  appeal  lay  from  the  Subordinate  Court, 
and  that  the  District  Judge  had  purported  to  exercise  a 
jurisdiction  not  vested  in  him  by  law  and  the  order  was 
set  aside.' 

§  2").  Assuming  that  in  any  particular  case  the  Court  Knforcciuc  .t  of 
has  jurisdiction  to  grant  relief,  and  that  the  circumstances  dcercea'  issuing 
are  such  that  it  would  be  a  proper  exercise  of  its  dis-  "^"'"*'  '""''■ 
cretion  to  do  so,  and  that  it  has  in  fact  done  so  either  by 
ordering  an  Injunction  to  issue  or  a  Receiver  to  be  appoint- 
ed, it  remains  to  bb  considered  how  these  orders  are  en- 
forced and  made  effectual  to  secure  the  redress  sought  by 
those  in  whose  favour  they  are  made.  A  judgment  of 
the  Court  which  is  in  ^personam  may  be  enforced  by  pro- 
cess in  personam,  that  is.  by  attachment  of  the  person 
when  the  person  is  within  the  jurisdiction  or  by  seques- 
tration of  the  goods  or  lands  of  the  defendant,  when  these 
are  within  the  jurisdiction  of  the  Court,  until  the  de- 
fendant do  comply  with  the  judgment  or  order  of  the 
Court."  This  power  of  attachment,  which  hd'^  been  term- 
ed the  keystone  of  the  equitable  jurisdiction,  results  from 
the  first  ^rincii)les  of  judicial  establishments  and  must  be 
an  inseparable  attendant  upon  every  superior  tribunal. 
Under  the  authority  conferred  by  the  Charters  of  the 
Supreme  Courts  and  continued  by  their  own  Letters 
Patent,  the  Iligli  Courts  in  India  possess  the  power  of 
enforcing   obedience    to   their  orders   l)y   attachment   for 


'    AuM   V.    AuM,   I.    I,,    l;.,   \,>   Mii.l.,  »    /'mil    V.     h.nl   Unlliinnn:    I   Voh., 

I8H     (I8b8),  m  ;    V.  nnlc. 


IT)  IN.TUNCTLOKS    GBNKRALLY. 

contempt,'  and  they  have  all  the  powers  of    a  Court  of 
Equity  in  England  for  enforcing  their  decrees  in  personam.* 
The  jurisdiction  of  the  High   Court  to  imprison  for  con- 
tempt is  a  jurisdiction  that  it  has  inherited  from  the  old 
Supreme  Court,  and  was  conferred  upon    that  Court  by 
the  Charters  of  the  Crown,  which  invested  it  with  all  the 
powers  and  authority  of  the  then  Court  of  King's  Bench 
and  of  the  High  Court  of  Chancery  in  Great  Britain,  and 
this  jurisdiction  has  not  been  removed  or  affected  by  the 
Civil  Procedure  Code."     The  question  as  to  the  power  of 
the   Mofussil   Courts  to  commit  for    contempt   otherwise 
than  under  the  authority  of  special  statutory  enactments 
conferring,  or  of  case-law  recognising,  that  power,  which 
was  considered  in  the  last  edition  to  be  a  matter  of  doubt,* 
has  been  recently  dealt  with  by  the  Madras   High   Court 
which   has   held   that  a   District   Court  is  not  a  Court  of 
Record,  and,  as   such,  has  no  inherent  power  to  commit 
for  contempt.     The  jurisdiction   which  a  District  Court 
has  to   commit  in  case  of  disobedience  to  an  Injunction 
is  conferred  by  section  493  of  the  Code  of  Civil  Procedure, 
but  the  powers  conferred  by  that  section  are  only  exercise- 
able  when   the    Court  is  put  in  motion  by  a  party   who 
deems  himself  aggrieved.^ 

The   Civil  Procedure  Code  has,   however,   invested  all 
Civil    Courts    with  powers  for  enforcing    their   orders  or 

J    Hassonhhoij     v.     Cnwasji     Jehan-  breach    of  mii      Injniict  ion,       v.     po^l, 

tjir    JaxsaiiHill'i.   I.   !>.    I!..   7    Kniii..     I  p    Sfi. 

(1881);     yaviviihoo      v.      S arotumdn.-i  ■'    Murlin   v.    Lawn' tin-.    I.    N.    R,    4 

Candas,  I.   L.   R.,  7    Bom.,  5    (1882).  Cal.,  655  (1879),  pe/-  White,  J.;  Has- 

'  //.  //.  ShrimanI     Mahnrnj     Ya.sh-  snnhhnij   v.    Couxisji    Jehnngir    Jaaaa- 

vaiilravHolknr  v.     Dndithhni    Cursetji  lAvj/Z/f,  supra,  at  p.  4;  iVrtyuYj/foo  v.  xVaro<- 

Ashhurner,   I.    L.  R.,    14   Bom.,    .363,  anulas   Candas,    suprii,    at  pp.  12,    1.3. 

359  (1890)  ;  per  .Sargent,  C.  J.,  citing  *  Sen       Ilassonhhoy      v.       Cowaaji 

Martin  v.  Laurence,  1.  L.   K.,  4  Cal.,  Jtluiwjir  .lassawdUa,    supra,  at  p.    3; 

655    (1879)  ;    Hasaonhhoy    v.    Cowaaji  Navivahon     v.     Narotamdaa     Candas, 

Jehangir  Jaasawalh,  I.  L.  R.,  7  Bom.,  supra,  at  pp.   13,   14. 

1  (1881).     As  to   the  practice  of  the  »  Kochappa  v.  Sachi  Devi,  1.  L.  K.> 

English  Courts    in  the    case    of    the  20  Mad., 494  (1902). 
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decrees  granting  Injunctions.  In  case  of  disobedience  of 
an  order  granting  a  temporary  Injunction,  such  Injunc- 
tion may  be  enforced  by  the  imprisonment  of  the 
defendant  for  a  term  not  exceeding  six  months,'  or  the 
attachment  of  his  property,  or  both.*  But  no  attach- 
ment under  this  section  shall  remain  in  force  for  more 
than  one  year,  at  the  end  of  which  time,  if  the  defendant 
has  not  obeyed  the  Injunction,  the  property  attached 
may  be  sold,  and  out  of  the  proceeds  the  Court  may  award 
to  the  plaintiff  such  compensation  as  it  thinks  fit,  and 
may  pay  the  balance,  if  any,  to  the  defendant.^  Section 
493  of  the  Code  thus  provides  a  specific  penalty  for  the 
breach  of  an  Injunction,  but  it  does  not  provide  that 
one  of  the  penalties  which  result  from  the  infringement  of 
an  Injunction  is  t!iat  any  deahng  with  property,  the  sub- 
ject of  such  an  Injunction,  contrary  to  the  terms  of  the 
Injunction,  is  illegal  and  void.  The  words  of  the  section 
are  not  to  be  read  as  providing  for  any  other  penalty  than 
that  which  is  therein  specially  mentioned.* 

The  Code  has  also  provided  for  the  enforcement  of 
decrees  granting  permanent  Injunctions.'"'  In  the  case 
of  non-compliance  by  the  defendant  with  such  a  decree 
the  proper  remedy  open  to  the  plaintiff  to  compel 
performance  or  abstention  ia  in  execution,  and  no  suit 
will  lie  for  damages  for  such  non-compliance."  Thus  the  •^""^',''''(  ^-  "■ 
dcfendalit  having  built  a  wall  on  the  [)laintifE's  land,  the 
plaintiff  brought  a  suit  in  which  he  asked  for  damages 
for  the  trespass  and  an  Injunction,  and  a  decree  was 
passed    fop  damages    and    for    a    mandatory    Injunction 


'   See    Martin    v.    f.awrrnrr,  wnprn.  (1887);     followpf!     in     Mnnohar     Das 

at    p.   657.  V.  Ram  Autar  I'lmdc,  1.  L.  H.,2r)AII., 

•  CiT.   I'r.  Cixlf,  H.  493.  431  (\KW.\). 

■'   Cir,    I'r,   Code,  h.   493.    .  »   f'iv.    I'r.    ('(j<lc,    s.     2ti()  ;   v.   jxisl. 

*  Tht    Delhi    ,t    Ltmilnn     Hank  v.  •    Jamiiri  v.  H.  A.  Kmik,  \.  L.  K., 
Ham  yarain,  I.  L.  1!.,  0  All.,  497.  499  13   All.,   98  (1890), 
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directing   the   defendant   within   two    months  to  remove 
the  wall,  and  to  restore  the  plaintiff's   premises  to  their 
former  condition.     Two  years  subsequently  the  plaintiff 
brought   another   suit    for   damages,    alleging    his   cause 
of  action  to  be  the  defendant's  disobedience  of  the  man- 
datory Injunction,  and  prov^ing  as  damages  that  people 
were  deterred  from  becoming  his  tenants  by  fearing  that, 
owing  to  the    defendant's    previous    action,  the    hillside 
on  which  the  plaintiff's  premises  were  situate  was  hkely 
to  fall.     There  was  no  structural  or  other  damage  done 
to  the    plaintiff's    property  other  than  that  which  was 
done  prior  to  the   commencement  of  the  previous  suit. 
It  was  hdd,    distinguishing  the  case  from  that  of    Mit- 
chell V.    Darley  Main  Colliery  Co.,^    that  the  suit  would 
not  lie  for  damages  for  non-compliance  with  the  manda- 
tory Injunction,  to  compel  the  performance  of  which  the 
plaintiff"  had  his  remedy  in  execution,  in  the  manner  pro- 
vided in  the  Code.*     By  the  terms  of  the  latter,  when  the 
party  against  whom  a  decree  for  the  specific  performance 
of  a  contract,  or  for  restitution  of  conjugal  rights,  or  for 
the  performance  of,  or  -abstension  from,  any  other  parti- 
cular act  has  been   made,    has  had  an    opportunity'^  of 
obeying  the  decree  or  Injunction,  and  has  wilfully  failed 
to   obey  it,  the  decree  may  be  enforced  by  his  imprison- 
ment, or  by  the  attachment  of   his  property,  or  by  both.' 
The  Code  has  prescribed  the  manner  in  which  the  decree 
is  to  be  enforced,   namely,  by  imprisonment,  or  attach- 
ment of  property,  or  by  both,  and  the  decree  is  enforceable 

— !■ 

'   L.    K.,   II   .A.p|).  C'lis.,  127.     (This  that  such    subsidorice     gave    a   fresh 

w.'i8  a  suit  for   damages  by  reason  of  cause  of  actiuii.) 

the  excavation  by  the  dcfeiiflaiit  com-  •  Jawatri  v.   //.   A.   Emilc,  supra, 

pany  of  coal    without  leaving  sui>i)ort  ■'   ,Sec     Kishore     Bun     Mnhunl     v, 

for    the  surface.     Subsidence     occurr-  Dwarkanalh     Adhikari,     f.   L.   R.,    21 

ed,   and   compensation  was   given   for  Cal,,  784  (1804). 
that   damage.     Suljse()»ently    a    fresh  *  Civ.    Pr.    Code,    8.    260, 

subsidence  occurred,  and  it  was  held 
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only  in  the  manner  prescribed.'  Thus  where  the  execu- 
tion of  a  decfCe  was  sought  which  directed  the  defen- 
dant to  pull  down  and  remove  an  obstruction  the  Lower 
Court  was  held  to  have  been  in  error  in  directing  an 
order  to  issue  to  the  Nazir  to  remove  such  obstruction.^ 
When  any  attachment  under  this  section  of  the  Code  has 
remained  in  force  for  one  year,  if  the  judgment-debtor 
has  not  obeyed  the  decree  and  the  decree-holder  has 
applied  to  have  the  attached  property  sold,  the  property 
may  be  sold;  and  out  of  the  pro  eeds  the  Court  may 
award  to  the  decree-holder  such  compensation,  as  it  thinks 
fit,  and  may  pay  the  balance,  if  any,  to  the  judgment- 
debtor  on  his  application.^  If  the  judgment-debtor  has 
obeyed  the  decree  and  paid  all  costs  of  executing  the  same 
which  he  is  bound  to  pay,  or  if,  at  the  end  of  one  year 
from  the  date  of  the  attachment,  no  apphcation  to  have 
the  property  sold  has  been  made  and  granted,  the  at- 
tachment shall  cease  to  exist.* 

Section  188  of  the  Penal  Code,  dealing  with  the  offence 
of  disobedience  to  an  order  duly  promulgated  by  a  pub- 
lic servant,  applies  to  orders  made  by  public  function- 
aries for  public  purposes,  and  not  to  an  order  made  by 
way  <jf  injunction  in  a  civil  suit  between  party  and 
party.*" 

If  an  Injunction  has  been  granfd  restraining  a  per- 
son from  interrupting  the  access  of  light  and  air  to  certain 
windows,  and  the  Court  considers  that  the  Injunction  has 

been  infringed,  an  attachment  will  issu",  even  though  the 

• — — 

I    lihiiolinn   Mnhun  MuiuUil  \.  Kohin  applioation    for    cxcciitioii    is    iioinfcd 

Chnndir  li<illij,,  10  |i.  I,.  I{..,A|).  iL'.s.c.,  out  :  hi-c  also  H/i<h,l,iiii    Mnhnii    Miiiulnl 

18  W.  K..  2»2  (1K72)  ; /V«/a/W7,M«f/-r  v.    SoUin    ChHiidrr    liiilluh.    nupru, 

Dms  v.   I'raryChowJIiriiin.U  ('.  \,.  H..  ■■'  Civ.  I'r.  Code.  s.  'JlH' 

4f..l8.r'..  I,  L,  H..  8  ("ul.,  174  (1881).  *  tb. 

•   I'TiiUip    ChunJer    iJo/in    v,      I'lrni/  *  In   the  iiiatU-r  of    the   petition   of 

C'howlhrtiin,      aiipra,     in     wliicli     itixo  I'ltamtm  KniUn  !)<',    7   ('.    L.    I{.,    350 

the    procedure   to    be   obBi-rved   in   an  8.C.,  L  L.  K.,  0  Ciil.,  446  (1880). 
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defendant  has  proceeded  according  to  the  advice  of  his 
surveyor  and  legal  advisor  in  constructing  the  building 
complained  of  as  a  breach  of  the  Injunction.  The  Court 
in  such  cases  does  not  consider  itself  bound  by  the  opinion 
of  surveyors,  but  will  form  its  own  judgment  as  to  the 
probable  effect  of  the  structure  complained  of.^  In  the 
case  now  cited  an  attachment  was  ordered  to  issue,  but 
at  the  suggestion,  and  by  the  consent  of  the  plaintiff,  the 
writ  was  ordered  to  lie  in  the  office  for  a  fortnight  before 
being  executed,  in  order  to  afford  the  defendants  time  to 
propose  terms  of  arrangement." 

An  Injunction  does  not  run  with  the  land.  So  in  the 
undermentioned  case^  the  plaintiff  obtained  a  decree 
restraining  the  defendant  in  his  user  of  certain  land  and 
applied  for  execution.  Meanwhile  tiie  land  had  been 
sold  in  execution  of  another  decree  against  the  defendant 
and  the  purchaser  at  the  Court-sale  obtained  posses- 
sion. The  plaintiff  thereupon  applied  that  the  purchaser 
should  be  made  a  party  to  the  execution -proceed- 
ings and  that  execution  should  go  against  him  as  well 
as  against  the  defendant.  Held,  that  no  order  for  execu- 
tion could  be  made.  It  could  not  go  against  the  defen- 
dant as  all  his  interest  in  the  land  had  been  sold  in 
execution  of  a  decree,  and  it  could  not  go  against  the 
purchaser  as  an  Injunction  does  not  run  with  the  land. 
This  decision,  however,  was  concerned  with  an  appli- 
cation to  enforce  an  Injunction  against  a  purchaser  of 
land  for  which  case  there  is  no  statutory  provision.  It 
is  otherwise,  however,  where  there  is  a  devolution  on  death 
for   which   contingency  an  express  provision  is    made  by 


1  Pranjivandas       Harjiivandas       v.  of   a   breach  of  injunction,   post. 

Mayaram  Samaldaa,    1    lioni.     H.  C,  •'  Dayabhai   v.  Bapalal,  I.  L.    R.,    26 

0.  C.  .J..     148     (1862).  Bom.,    140(l(li'l). 

•  See  further  as  to  the  consequences 


INJUNCTIONS    GENERALLY.  81 

section  234  of  the  Code.  So  in  the  undermentioned  case,' 
the  plaintiff  obtained  a  decree  against  defendant,  restrain- 
ing the  latter  from  obstructing  the  access  of  Hght  and 
air  to  her  windows.  The  plaintiff  applied  for  execution, 
praying  that  the  portion  of  the  defendant's  house  which 
obstructed  her  windows  should  be  pulled  down.  While 
this  application  was  pending  the  defendant  died,  and 
his  son  and  heir  (the  appellant)  was  brought  on  the  re- 
cord. The  lower  Courts  directed  that  the  decree  should 
be  executed  as  prayed  for  and  directed  the  appellant 
(the  son  and  heir  of  the  deceased  defendant)  to  pull  down 
the  obstructing  portion  of  the  house  in  question  mthin 
a  given  time,  and  in  case  of  failing  to  do  so,  empowered  an 
officer  of  the  Court  to  have  it  pulled  down.  On  second 
appeal  to  the  High  Court  it  was  contended  (1)  that  as  the 
judgment-debtor  had  died  after  the  commencement  of  the 
proceedings,  a  fresh  application  should  have  been  made, 
instead  of  continuing  the  darkhnst  issued  against  him, 
against  his  son  (the  present  appellant),  and  that  no  notice 
had  been  issued  under  .section  248  of  the  Civil  Procedure 
Code  (XIV  of  1882)  ;  (2)  that  the  lower  Courts  should  have 
made  their  orders  under  section  260  of  the  Civil  Procedure 
Code  (XTV  of  1882)  ;  and  (3)  that  the  original  defendant 
having  died,  the  Injunction  could  not  be  enforced  against 
his  son  (the  appellant)  as  an  Injunction  does  not  run  with 
the  land.  'Held,  as  to  the  first  objection,  that  as  it  was 
not  raised  in  the  lower  Courts,  it  could  not  be  entertained 
on  second  appeal.  As  to  the  second  objection,  held 
that  the  order  y)asscd  by  the  lower  Courts  was  wrong. 
Their  order  should  have  been  made  under  section  260  of 
the  Code  of  Civil  Procedure  (XIV  of  1882).  The  applica- 
tion for  execution  was  not  in  proper  form,  but  the  High 


Sakarlal   v.    Bai  I'arvatibat,  I.  h,  R.,  20   Bom..   283   (1001). 
W,  1  6 
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Court  allowed  it  to  be  amended.  As  to  the  third  objec- 
tion, Iicld  that  having  regard  to  the  provisions  of  section 
234  of  the  Civil  Procedure  Code,  1882,  the  Injunction 
ordered  against  the  deceased  defendant  might  be  enforced 
against  his  son  as  his  legal  representative. 
Effect     and        §     26.     An  Injunction  operates  from  the  date  of  the 

ojjeration  of  an  _  > 

injunction.  Order  being  made  and  not  from  the  time  of  the  sealing 
of  the  writ  or  even  from  the  time  of  its  being  drawn  up  ; 
and  a  party  who  has  notice  of  an  order  is  bound  by  it 
from  the  time  it  is  pronounced.'  The  operation  and 
effect  of  a  final  Injunction  is  to  perpetually  inhibit  the 
defendant  from  the  commission  of  the  act  enjoined  ;  and 
of  an  interlocutory  Injunction  to  prohibit  the  commission 
of  a  particular  act  during  the  period  mentioned  in  the 
order.  An  Injunction  generally  only  protects  the  plain- 
tiffs named  in  the  record  ;*  and  persons  not  named  in  the 
order  of  Injunction  are  not  liable  to  be  committed  for  a 
breach,  though  if  with  notice  of  the  Injunction  they  do 
acts  in  violation  thereof,  they  may  be  committed  for 
contempt.^  The  violation  of  a  subsisting  Injunction, 
however  erroneous,  made  with  jurisdiction  will  render 
the  offender  liable  to  be  committed  for  contempt  ;*  but 
a  defendant  who  is  charged  with  a  breach  may  show  that 
the  order  has  expired."  An  undertaking  entered  into  with 
the  Court  is  equivalent  to  and  will  have  the  effect  of 
an  Injunction  so  far,  that  any  infringement  tnereof  may 
be  made  the  subject  of  an  appUcation  to  the  Court.''    It 

1   V.  post,  pp.  88,  89,  and  cases  there  '   London    d;    B^rmin^ham   Ry.    Co. 

cited.  V.    Orand    Junction   Canal   Co.,  1  Ry. 

»   Lund  V.  Blanshard,  4  Hare,  290.  Cas.,  224,  241  ;   Att.-Oen.  v.  Manches- 

=*   Wdlesley  V.  Mornington,  11  Beav.,  ter  and  Leeds  Ry.  Co.,  ih.,  at   p.  436; 

180 ;      Nilmadhub     Mundul     v.    Mr.  Att.-Oen.  v.  Boyle,  10  Jur.  N.  S.,  309  ; 

W.  F.  Gillander,   2  Sfn.sitic,   9.'jl,  954  Latvford  v.  Spicer,  2  Jur.  N.  S.,  564; 

(1863) :  V.  post,  p.  91.  but  the  Court  will  not  enforce  an  un- 

*  V.  post,  p.  8.'>.  dertaking    given    by     mistake ;   Mul- 

»   paw  V.   Eky,   3   Eq.,   496,  tins  v.  Howell,  U  Ch.  D.,  763. 
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is  no  breach  of  an  Injunction  for  a  person  not  a  party 
to  the  suit,  and  who  has  not  acquired  a  right  pendente 
lite  from  any  one  as  a  party,  to  exercise  a  right  which  he 
had  antecedently  to  the  suit.'  In  determining  whether 
the  operation  of  an  Injunction  has  been  interfered  with 
regard  must  be  had  to  the  terms  of  the  Injunction  itself. 
As  an  order  for  commitment  will  not  be  sustained,  unless 
t  can  be  shown  that  there  has  been  a  breach  of  the 
Injunction,"^  so  if  the  Injunction  be  in  general  terms  re- 
straining a  defendant  from  permitting  a  certain  injurious 
effect  to  be  produced  by  a  given  cause  (but  not  restraining 
any  definite  act)  the  Court  must  be  satisfied  that  the  in- 
jury complained  of  was  produced  by  the  cause  assigned.^ 
But  the  general  terms  oi  an  Injunction  will  not  be 
restricted  by  reference  to  the  particular  nature  of  the 
injury  complained  of,  if  it  has  been  in  spirit  as  well  as  in 
terms  violated.*  The  Court  will  not  permit  defendants 
to  evade  responsibility  for  violating  an  Injunction  by  doing 
through  subterfuge  that  which,  while  not  in  terms  a  viola- 
tion, yet  produces  the  same  effect  by  accomplishing  sub- 
stantially that  which  they  were  enjoined  from  doing.*" 

An  appeal  from  a  final  Injunction  does  not  suspend 
its  operation  ;  nor  where  an  interlocutory  Injunction 
has  been  granted  in  a  suit,  which  is  ultimately  dismissed, 
does  the  appeal  have  the  effect  of  reviving  the  Injunction." 
An  Injunction  is  not  retroactive  in  effect,  and  a  person  who 


I   BoItU  \.  Stanley,   2    K<|.  Cii.,   Ab.,  Dawmn  v.  Paimr,  .'>  Haif,  424. 

528 ;  and   Iveson    f.    Harri/i,    7    Voh..  •  J)<tw.v>n    v.    I'tiver,   r,     Huic,   521. 

266.     So  &  stranger  to  the  cauBC  who  *  Atl.-Oen.    v.    GrfMl    Xorlhcrn    l{;/. 

in   uncoiinrctod    with  the    particH    dc-  f'"-.  4   !)(■(!.   A  Sin.,   1!>. 

fendant«.  will   not  be   liable   for  doing  •  dihh.i  v.    Mori/fin,    M)    S.    J.    K"!.. 

the  aet  prohibited  by  the    injunetion  ;  79  (.Aiii.r.) ;  and  See  /xxfcr  v.  Arnold, 

Boyd   V.    StaU.    H»    Xeb..  2K   (.Amer.);  IT)  .lur.,    117;   (hand    Junction   Caiuil 

but    «c(    uIho    Aiory    v.      Andri-wi,    .'10  Vo.      v.      Dinf/i,       17     Sim.,     38;       V. 

W.  R.    (Eng.),    604.  IJ"«I,    p.  «'.>,  WK 

•  Hann  v.  Sttphent,   1.0  Sun.,  377  ;  *   v.    anU,    p.    74. 
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has  been  enjoined  will  not  be  held  Hable  for  contempt  for 
the  doing  of  any  act  before  suit   brought  or  Injunction 
grant^ed.'     An  Injunction  irregularly  or  erroneously  issued 
is  voidable  only,  but  an  Injunction  granted  by  a   Court 
without    jurisdiction    is  wholly    void."''      An  Injunction, 
however  regularly  issued,  has  no  effect  in  altering   the 
right  of  property."'     So  where    an  Injunction  was  issued 
against  a  person   prohibiting  her    from   parting   with   a 
taluk  in  which  she  had  a  beneficial  interest  until  the  further 
orders  of  the  Court,  but  she  subsequently    and  during  the 
continuance  of  the  Injunction  executed  a  fiitni  and  ijarah 
of  the  property,  it  was  held  that  the  putni  and  ijarah 
were  not  void  by  reason  of  their  having  been  made  pendente 
lite  or  otherwise,  but  were  operative  as  against   herself 
and  to  the  extent  of  binding  all  the  interest  she  possessed 
in  the  property.     As  against    all   the    world  they  passed 
the   legal   estate   in   the   property,   though   the    grantees 
taking  no  greater  interest  than  she  had,  or  might  have, 
held  it  subject  to  the  rights  and  equities  of  the  parties  to 
the  suit     in  which  the  property  was  in  dispute     and  in 
which  the  Injunction  was  made.     The  property  in    such 
a  case  is  not  in  custodia  legis  as  it  would  be,  if  attached  and 
placed  in  the  possession  of  a  Eeceiver.*     The  Code  in  pro- 
viding a  specific  penalty  for  the  breach  of  an  Injunction;' 
does  not  provide  that  one  of  the  penalties  which  result 
from  the  infringement  of  an  Injunction,  is  that  any  deal- 
ing with  property,   the  subject  of    such  an  Injunction, 
contrary  to  the  terms  of  the  Injunction,    is    illegal    and 
void.** 


'   People   V.    Albany    <fc    V.  R.    Co.  *   Nilmadhvb     Mundul     v.  M.    W. 

12  Ab.  Pr.,   171  ;    Witter  v.  Lyon,  34  Oillander,  2  Sevestre,  951,  955  (1863). 

Wis.,  504  (Amer.);  High,  Inj.,  §  1447.  »   Civ.  Pr.  Code,  s.  493. 

•  V.    post,    p.    86.  •    The    Delhi  and  London  Bank  v 

-   Xilmaclhub  Mundul  v.  Mr.    W.   F.  Ram  Narain,  I.  L.   K.,  9  All.,    497, 

aHlander.  2  Seveatre,  951.  956  (1863).  499  (1887). 
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Injunction. 


§     27,     The  granting  of  Injunctions   being    justly  re-  Breach  of  an 


garded  as  one  of  the  highest  prerogatives  of  Courts  of 
Equity,  the  most  exact  and  implicit  obedience  is  required 
from  those  against  whom  the  mandate  of  the  Court  is 
directed.  With  whatever  irregularities  the  proceedings 
may  be  effected,  or  however  erroneously  the  Court  may 
have  acted  in  granting  the  Injunction  in  the  first  instance, 
it  must  be  implicitly  obeyed  as  long  as  it  remains  in 
existence,  and  the  fact  that  it  has  been  granted  erroneously 
affords  no  justification  or  excuse  for  its  violation  before 
it  has  been  properly  dissolved.'  Upon  proceedings  for  con- 
tempt the  only  legitimate  enquiry  is  whether  the  Court 
granting  the  Injunction  had  jurisdiction  of  the  parties  and 
of  the  subject-matter,  and  whether  it  made  the  order  which 
has  been  violated,  and  the  Court  will  not  in  such  proceed- 
ings consider  whether  the  order  was  erroneous.  The 
reason  for  the  rule  is  found  in  the  necessity  of  preserv- 
ing the  respect  and  obedience  due  to  the  mandates  of 
equity,  and  of  preventing  the  disastrous  confusion  which 
would  inevitably  result  from  allowing  parties  against 
whom  Injunctions  were  issued  to  be  themselves  the 
judges  of  the  propriety  of  the  relief,  or  of  the  regularity 
of  the  proceedings.  From  the  nature  of  the  case  the 
tribunal  granting  the  relief  must  itself  be  the  arbiter, 
and  its  commands  are  to  be  strictly  observed,  until 
properly  revoked.  And  if  the  Court  granting  the  relief 
had  jurisdiction  ol  the  subject-matter,  the  fact  that 
its  power  was  erroneously  exercised  does  not  render  the 
Injunction  vcfid  but  only  voidable,  and  until  it  is  set  aside 
or  revoked  it  is  entitled    to    implicit    obedience.'^     Hut 

'    lli^h,  Inj.,    §    UIH;  Joyce,    liij..  Riixmll      v.     Anglian  lUiluHiy    Co.,    :» 

132:\ ;  Jlnnlimi    v.    Tiiigei/,    12    W.  K.  Mac.    &    O..  104.    117;     I'lirtiiujhm    v. 

(En«.).     HH4  :       Spukm     v.     IJavhiiry  li'iolli,   3   iMeriv.,    MS. 
Jinanl  „l     llmllh,    1    Ef|..  42  ;    Wood-  ■   High,  Iiij..  §§  141<(.  1417.     An  In 

uw/  \.  Knrl  nf  l.inndn,  .1    8w.,  <}2<(  i  jiiiutioii,   liowcve ironco»»ly  giant«<l 


86  INJUNCTIONS   GENEUALT,Y. 

while  obedience  is  thus  required  the  rule  is  to  be  un- 
derstood with  the  qualification  that  the  Court  has  juris- 
diction over  the  subject-matter  in  controversy.  For 
if  the  Court  has  no  jurisdiction  over  the  matter  involved, 
or  if  it  has  exceeded  its  powers  by  granting  an  Injunc- 
tion in  a  matter  beyond  its  jurisdiction,  its  Injunction  will 
be  treated  as  absolutely  void,  and  defendants  cannot, 
in  such  case,  be  punished  for  contempt  for  its  alleged 
violation.' 

The  violation  of  an  Injunction  constitutes  a  contempt 
of  the  Court  from  which  it  issued  and  will  be  punished 
accordingly.  The  High  Courts  in  India  have  the  same 
powers  in  the  matter  of  contempt  as  the  Courts  in  Eng- 
land.* According  to  EngUsh  practice  if  there  be  a  breach, 
an  order  for  committal  is  obtained  on  motion,  and  generally 
notice  of  the  motion  must  have  been  duly  served  person- 
ally on  the  party  who  has  committed  the  contempt.'^ 
The  motion  to  commit  must  be  supported  by  affidavits, 
proving  the  due  service  of  the  notice  of  motion 
or  order  nisi,  that  the  party  had  notice  of  the  Injunc- 
tion and  that  he  has  committed  a  breach  of  it.  The 
affidavits  in  support  of  the  application  must  specify 
the  particular  acts  constituting  the  breach,  and  a  general 


or  irregularly   obtained,     is     an  order  discharge,  See  Uan.  Ch.   I'r.,   vol.   Ill, 

of    Court     and     must      be      obeyed  ;  Xos.   53,    167S>. 

Woodward   v.   King,   i  Ch.  Ca.,   203:  i    Walton  v.  Devdin'j,   (il.    111.    201 

I'artinylon   v.   Booth,    3  .\Ieriv.,    14'J  ;  (Amer.);  Daralv.The  People,  62,  111. 

Woodivard  v.  Earl  of  Lincoln,  supra;  308;    Andrews    v.  Knox  Co.,  70,  111. 

Marquis  of   Downshire  v.   Lady  San-  Co;  Dickey  v.  Heed,  78,  111.  261,  I'it^d 

dys,  6  Ves.,   109.     The  order  must  be  in    High,   Inj.,   J  425. 
discharged  before  it  can  be  disobeyed.  *   \'ide  ante,  p.  75,  and  eases  there 

When  there  is  an  irregularity  the  pro-  cited.     As    to    the    provisions  of    the 

per  course  is  to  move  at  once  that  the  Civil  Procedure  Code,  .See  s.  493,  and 

order    may  be   discharged.     Robinson  ante,  p.  76. 

V.   Lord  Byron,  2  Dick.,  703  ;    Wood-  ■'  As  to  ex  parte  orders,  see  Duran 

uard  V.  King,  ib.,  at  p.  797,  and  See  v.    Toore,  2  K.    &    M.,   33  ;  Lechmere 

cases  cited  in  Joyce's  Inj.,  1323,  1324.  Charlton's  case,  2   M.  &  C,  316;    Ex 

As  to  the  form  of  notice  of  motion  to  parte  Clarke,  1   R.  &  .M.,  563. 
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allegation  that  the  defendant  has  violated  the  order 
is  not  sufficient.  If,  on  the  hearing  of  the  motion  to 
commit,  the  fact  of  a  breach  is  disputed,  a  trial  of 
the  question  of  fact  will,  if  necessary,  be  directed.  If, 
upon  hearing  the  motion,  the  Court  is  of  opinion  that 
the  party  is  guilty  of  a  breach  of  Injunction,  the  Court 
will  commit  him  to  prison,  or  if  the  breach  is  not  wil- 
ful or  contemptuous,  or  if  the  defendant  has  endeavour- 
ed to  set  himself  right,  or  if  the  defendant  is  blameless, 
the  contempt  having  been  committed  by  a  servant  or 
agent  employed  by  him,  or  by  his  wife,'  or  if  the  de- 
fendant expresses  regret  for  what  he  has  done,  the  Court 
is  generally  satisfied  by  merely  making  him  pay  the 
costs  of  the  application  of  bringing  the  breach  under 
its  notice.-  If  the  party  guilty  of  a  breach  of  Injunction 
is  a  corporate  body,^  or  a  company,  or  a  person  against 
whom  process  of  contempt  cannot  issue,  whether  from 
his  being  out  of  the  jurisdiction,'  or  otherwise,''  the  pro- 
per course  is  to  move  that  a  writ  of  sequestration  shall 
issue  to  scijuester  the  personal  estate,  and  the  rents, 
issues  and  profits  of  the  real  estates  of  the  defendants, 
until  the  further  order  of  the  Court '' 


I  Ranlzcii  V.  Rnthsrhild.  II  W  .  li. 
(Eng.).  96;  Ex  parte  iMmjleij,  \\\  ('li. 
I).,  121  ;  //o*c  V.  Cfirufijir,  7  E'l-.  254. 
It  iH  of  coiir»o  the  clear  duty  of  a  per- 
■on  enjoincfl  to  rontrain  Iuh  rni|)l()y- 
ec«  ;  and  if  he  periiiitH  the  act.  to  he 
done  hy  them  Ihrrmuli  nej^lij^enee  and 
inattention,  he  in  in  ((intenipl  : 
I'Dfrtnfr  V.  HiinMrll,  :i:i  Win..  I!i:( 
(Amer.). 

•  Joyec'H  Inj.,  irM-Um):  Kerr, 
Inj.,  «40-  «M».  Nor  will  the  Court 
In  general  make  the  order  for  com- 
mitment, if  not  preswd  tf)  df>  ho.  See 
In     re    Bvrant.     L.     It.,     t     Ch.    1).. 


!)S,    1(H). 

:<  All.-Oen.  V,  Great  Xorllnrii  Rail- 
umij  Co.,  4  De(!.  &  Sin.,  75  ;  Spnkci 
V.  liniihuni  Banrd  of  l/i:till/i,  L.  H., 
I  E(j.,  42:  14  W.  K.  (Eng.),  128;  Sd- 
nits  V.  (^roijdon  Hoard  a/  Health,  W. 
N.  (18H5),  105.  See  Hast  India  Com- 
l»ni!/    V.    Ki/iuiilnn,   .'J     Hli.,     153,  103. 

«  Ke  Kaxt  <>l  Knqland  linnk.  i  Dr. 
ASm.,      2HI. 

•  Sei!  NInrer  v.  Orcat  Wentirn  Hail, 
way  Co.,  I  Y.  &  f..  Ch.  Ca..  IHU  :  1 1  L. 
.1.    (N.   S.),    «7. 

•  Sec>  for  (hi-  frii  rn  of  I  he  order, 
,Iov<e.    III)..    i:!:t'.t  ;    I    Set.,    21H!. 
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An  application  to  commit  for  violation  of  an  order  for 
an  Injunction  is  a  matter  stridissimi  jxiris}  And  there, 
fore  when  proceedings  are  instituted  to  punish  a  defend- 
ant for  breach  of  an  Injunction  the  fact  of  his  guilt  must 
be  clearly  and  explictly  established  to  the  satisfaction  of 
the  Court.'-  The  breach  of  an  Injunction  being  in  the 
nature  of  a  tort  it  is  no  objection  that  the  plaintiff  has 
moved  to  commit  one  of  the  defendants  only.* 

An  Injunction  operates  from  the  date  of  the  order  being 
made  and  not  from  the  time  of  the  sealing  of  the  writ  or 
even  from  the  time  of  its  being  drawn  up. '  A  party  may 
be  committed  for  the  disobedience  of  an  order  of  Injunc- 
tion between  the  date  of  the  making  of  the  order  and  that 
of  its  issue,  the  reason  being  that  if  the  rule  were  other- 
wise the  party  against  whom  the  order  was  made 
would  have  all  that  time  during  which  he  might  defeat 
the  order  of  the  Court  by  doing  the  act  which  the  Injunc- 
tion is  intended  to  restrain.  But  the  rule  is  not  intended 
to  excuse  improper  delay  in  getting  the  order  drawn  up 
and  served,  much  less  a  total  failure  to  get  the  order  is- 
sued. So  where,  in  May  1855,  an  order  of  Injunction  was 
drawn  up  and  served  on  the  attorney  of  the  defendant,  but 
no  writ  of  Injunction  was  ever  issued  in  pursuance  of  it, 
it  was  held  in  a  suit  brought  in  1862  that  it  was  very 
doubtful  whether  the  plaintiff  in  the  original  suit  in  which 
the  Injunction  was  made  could  ever  have  obtained  an 
order  for  the  commitment  of  the  defendant  for  breach  of 


1    Harding  v.    Tingey.     12    W.     R.  •'  Nmnuin   v.    Ring,   10   Jiir.,    4(J3  : 

(Eng.),    eS.'i.  5  L.  J.  Ch.  (N.  S.),  :{6o. 

•  Mann  v.  Stephens,  15  Sim.,  377  :  *  Ralhraij  v.  Bishop,  3  Madd.,  220 

thp     procecflinps     for    contempt     aro  0«.W«e  v.  Tereaw^  14  Ve8.,  13i5  ;  .7ame.s 

qunsi-Mm\n!\\:  Worcester  \.  Truman,  \  v.   Dovmes,    18  Voa.,  .522  ;    Vansandan 

McUan,  483  ;  High,  Inj.,§§  1440,  14.54.  v.  Rose,  2  J.  &  W..  264  ;  Kcmpton  v 

Sec,  howevor,  also  O'Shea  v.    O'SAot  Evf.,  2  Vcu.  &  B.,  149  ;  Goosh  v.  M>ir 

and  ParneU,  L.  R.,  Ift  P.  D.,  59,  62.  shall,  8  VV.  R.  (En«.).  410. 
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the  Injunction.'  And  that  if  this  argument  was  of  any 
weight  as  between  the  parties  to  a  suit  it  apphed  <'  fortiori 
in  the  case  of  third  parties,  whom  it  is  sought  to  affect  by 
the  Injunction.'-  A  party  who  has  notice  of  an  order  is 
bound  by  it  from  the  time  it  is  pronounced;^  Any  means 
of  information  whereby  notice  of  the  order  is  actually 
brought  to  the  knowledge  of  the  parties  enjoined  is  suffi- 
cient ;  and  it  is  not  requisite  that  a  defendant  against 
whom  an  Injunction  has  issued,  should  be  officially  apprised 
of  its  existence  or  be  served  with  process  in  the  cause  to 
render  him  hable  for  contempt,  in  committing  a  breach 
of  the  Injunction.  Violation  of  the  Injunction  will  consti- 
tute a  contempt,  if  the  purport  and  effect  are  verbally  ex- 
plained to  the  defendant,*  or  if  he  be  served  with  a  written 
notice  and  admits  *his  beUef  that  the  order  was  made,'  or 
if  he  remain  in  Court  during  the  argument  of  a  motion, 
though  he  leave  it  just  before  the  order  is  made,  knowing 
from  what  has  passed  that  it  will  be  so  made,''  or  if,  though 
not  officially  apprised  of  the  issue,  he  has  been  informed 
of  it  by  one  of  the  parties  to  the  suit,'  or  if  he  receive  notice 
by  telegraph  of  the  granting  of  an  Injunction.**  If  a  party 
has  by  himself  or  his  attorney  notice  in  any  other  way  of 

'   Nilmadhuh    Mundul    v.    Mr.    W.  litetl,  /hikI. 

F.    nilUtmler,     f    .Scvcstre,    !»5I,    954  '    Vanmndan  v.  Rose,  2  Jac.  <fc  W.. 

(lKt>3),  .-itiiig     Vfinaawlan  v.     Rose.  2  2{)4  ;  aiul  Sep  Oon.sh  v.  Mnrihall,  H  \\ . 

Jacob     &     Walker.     264  ;  .James     v.  H.  (Eng.),  410. 

Dowries,    In  Vns.,  522.  *  Kemptim  v.  Kvr.  2  Vos.  *  I?..  :{4!>, 

»  Ih.  and  oven    though    hf   claiins    to   havo 

"  MS  fill  V.  OarraU,  Cr.  <fe  I'h.,    !•!».  artcd  under  the  advice  of  couiisei,  ih. 

If  the  matter  be  presHiiig,  actual   hci-  'SVp  p.  92,  note  (1). 

vice    of    the    or<Jcr  will    he    diHpeiiscd  *  Oshnni    v.  Tcnitanl,  14  Vcs.,   i;J(i, 

with,   and   sorvioo   of  a  oopy   of     the  '    /'""  v.  Tkomas,  W  Kdw.  V\\..  2:i(?. 

minuteH    of  an  order  or  of  a  notice  of  "   In  '•'  Urijanl.  L.  K..  4  (Jh.  1).,  !>S  ; 

'U  having  been  obtained,  will   be  nuf-  Kx   parte   Uiiujlcii,  L.   It..    I.'l   V.\\.    1)., 

ficiont  :   Kerr,      Inj.,    <UI.      tiljd  ;   but  IKl.      Hut  the  preneno^  of    defendant'^ 

even   the  latter,  will    be  iitifie<ertHary  in        I'l-^el    in  Court  without    instruetioiiH 

order  to  seruro  a  committal,  if  it  can  i»  not  notice  to  the   def(HidantH  ;    Car- 
be    Rhown    that    tho   defendant    had  row  v.  frrrirr.  117   1-  •!•  ''I'-.  •">""• 
actual   notice  of  the  order  :   v.   coaen 


yO  INJUNCTIONS   GKNRUALLT. 

the  issue,  even  though  it  be  not  a  regular  notice,  it  is  a 
breach  of  the  Injunction  to  disobey  it ;  but  there  should 
be  no  delay  in  the  drawing  up  of  the  order.'  But  the 
Court  will  not  punish  unless  it  be  clear  that  the  party 
alleged  to  be  in  contempt  knew  that  the  Injunction  had 
been  issued.'^ 

In  determining  whether  an  Injunction  has  been  violated 
regard  must  be  had  to  the  terms  of  the  Injunction  itself.' 
In  deciding  whether  there  has  been  an  actual  breach  of  an 
Injunction,  it  is  important  to  observe  the  objects  for  which 
the  relief  was  granted  as  well  as  the  circumstances  attend- 
ing it.^  Moreover,  the  violation  of  the  spirit  of  an  Injunc- 
tion even  though  its  strict  letter  may  not  have  been  dis- 
regarded is  a  breach  of  the  mandate  of  the  Court.^  On  the 
other  hand,  when  the  conduct  complained  of,  although 
literally  a  breach  of  the  Injunction,  is  not  so  in  spirit,  and 
where  defendants  have  acted  in  good  faith,  and  there  is  no 
evidence  of  any  intention  on  their  part  to  violate  the 
order,  they  will  not  be  held  guilty  of  contempt.^  An 
intention  to  violate  an  Injunction  is  immaterial,  unless 
the  breach  be  actually  carried  into  effect.'  It  has 
been  held  that,  if  a  complainant,  at  whose  instance 
an  Injunction  has  been  granted,  himself  consents  to  its 
violation,  he  is  estopped  from  afterwards  having  the  de- 
fendant punished  for  such  violation.*"  The  conduct  of  the 
party  obtaining  the  Injunction,  as  well  as  the  motive  of 


1  Joyce,  Inj.,  1325;  Lawes  \.  Mor-  *  Fraas    v.    Barlemenf,    10    C.    E. 

gan,  5   Price.    518  :  Powell  v.    Follet,  Green,  84  (Amer.)  t};e  defendant  will 

Dick.,     116;      J/imes  v.    Doivnes,    18  not    be    committed    for   some  trifling 

Vefl,,    .522  ;     Batemnn     v.      Winfl.    1  I  thing  not  causing  real  mischief  :  Box- 

Beav.,  587.  ''"'■  v.  Bower,  44  L.  .J.  Ch.,  626. 

•  Carrow  v.    Frrrier,   supra.  '  Grand     Junction    Canal     Go.     v. 
■■'  V.  antt,  p.  8.3.  Dimes,  18  L.  J.  Ch.,   419. 

•  Loder  V.   Arnold.    15  Jur.,    117.  •  Howard   v.    /)«ran<i,  .36   Ga  ,   346 

•  Grand       Junction       ("anal      Co.  (Amer.). 
T.  Dimtt,  17  Sim.,  38. 
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the  defendant  in  violating  it,  may  properly  be  taken  into 
account  in  determining  defendant's  liability  for  the 
breach.'  But  to  deprive  a  party  obtaining  the  order  of 
the  right  to  move  for  a  committal  for  its  breach,  on  the 
ground  of  his  acquiescence  therein,  the  defendant  must 
show  such  a  degree  of  acquiescence  as  would  suffice  to 
create  a  new  right  in  himself.'^ 

Only  the  person  against  whom  an  Injunction  is  issued 
may  be  committed  for  its  breach,  but  a  person  who,  with 
knowledge  of  an  Injunction  against  a  particular  person, 
aids  and  assists  that  person  to  commit  a  breach  of  the  In- 
junction, may  himself  be  committed  for  contempt  though 
not  for  breach  of  the  Injunction.'  A  man  may  be  guilty 
of  a  breach  of  an  Injunction  by  aiding  and  abetting  those 
who  are  committing  an  act  inconsistent  with  it,  although  he 
should  not  actually  take  part  in  such  act  *  And  there  may 
be  a  contempt  by  assisting  in  the  official  act  of  a  person  act- 
ing under  lawful  authority."  It  is  no  answer  for  a  defen- 
dant to  say  he  has  acted  under  advice.  So,  if  an  Injunction 
has  been  granted  restraining  a  person  from  interrupting 
the  access  of  light  and  air  to  certain  windows,  and  the  Court 
considers  that  the  Injunction  has  been  infringed  an  at- 
tachment will  issue,  even  though  the  defendant  has  pro- 
ceeded according  to  the  advice  of  his  surveyor  and  legal 
adviser  in  constructing  the  building  complained  of  as  a 
breach  of  the  Injunction.  The  Court  in  such  cases  does 
not  necessarily  consider   itself  bound    by  the   opinion  of 


1   Mill«  V.  Cobbi/,  1  Mciiv.,  3  ;  Har-  F.    Gillander,    2   Scvestre,    951,    904 

fUld    V.    Mrhnlnor}.    2  L.  .J.  Ch.,    (HI;  (ISfl.'t);  /-"rd    Wdlfulci/ v.  The  Earl  o/ 

Vniltd   Tttiphiinr   Cn.  v.  Pak,   2f)  Cli.  Mnnitnrjloti,    11   Hciiv.,    180,  I8l  ;   See 

D.,  77H  ;  nil  to  delay,  He*-  HI.  .Inhu't  .Joyce,  Inj.,  1.'I27. 

Colltgr  V.  Curlrr,  H.Jur.,  lO.'Jti.  *  .S'<.  Johnu  ColUyi:  v.    Carirr,  H  L. 

•  Uolfjrri  V.    Xnwill.   :j   IM;.  .M.    a-  .!.,  218;  4  My.  &  Cr..  497. 

li.,  ^JN,  p*T 'riiriicr,  L.  .1.  •  U'lodward   v.    Karl    of   Livcuhi,  It 

•  A'ilmailhah   M iimlul    v.     Mr.     W.  .Sw.,  ti2fl. 
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to  defendant 
for  issiip  of 
injunction  on 
intufficient 
(rroiinds. 


surveyors,  but  will  form  its  own  judgment  as  to  the  pro- 
bable eflfect  of  the  structure  complained  of.' 

In  the  case  last  cited  attachment  was  ordered  to  issue  ; 
but  at  the  suggestion  and  by  the  consent  of  the  plaintiff, 
the  suit  was  ordered  to  be  in  the  office  for  a  fortnight  before 
being  executed,  in  order  to  afford  the  defendants  time  to 
propose  terms  of  arrangement. 

§  28  If  it  appears  to  the  Court  that  an  Injunction 
which  it  has  granted  was  applied  for  on  insufficient 
grounds,  or  if,  after  the  issue  of  the  Injunction,  the  suit  is 
dismissed  or  judgment  is  given  against  the  plaintiff  by 
default  or  otherwise,  and  it  appears  to  the  Court  that  there 
was  no  probable  ground  for  instituting  the  suit,  the  Court 
raa3^  on  the  application  of  the  defendant,  award  against  the 
plaintiff  in  its  decree  such  sum,  not  excebding  one  thousand 
rupees,  as  it  deems  a  rcasojiabl  ■  compensation  to  the  de- 
fendant for  the  expense  or  injury  caused  to  him  by  the 
issue  of  the  Injunction  :  Provided  that  the  Court  shall 
not  award  under  this  section  a  larger  amount  than  it  might 
decree  in  a  suit  for  compensation.  An  award  under  this 
section  shall  bar  any  suit  for  compensation  in  respect  of 
the  issue  of  the  Injunction.^ 

The  provisions  of  this  section  show  that  when  a  claim  is 
dismissed  an  Injunction  cannot  subsist  pending  an  appeal 
or  until  the  period  for  lodging  an  appeal  has  elapsed  ; 
for,  if  such  were  the  case,  the  Court  would  not  have  had 
authority  given  it  to  grant  compensation.'  Section  497 
allows  by  implication  the   power  of   bringing  a  suit  for 


1  Pranjivandas  Harjivandas  v. 
Mayaram  Samaldas.  I  Bom.  H.  C.  R., 
O.  C.  J.,  148  (1863). 

•  Civ.  Pr.  Code,  s.  497  :  applies 
to  H.  C.  :  correRponda  with  ».  9t)  of 
Act  VIII  of  18.59. 

•  S/uiikh    Moheeooddeen  v.    Shaikh 


Ahmed  Hoaaein,  11  W.  R.,  384(1870)  : 
See  Ram  Chnnd  v.  Piiam  Mai,  I.  L. 
R..  10  All.,  500,  .512  (1888);  Yamin- 
ud-Dowlah  v.  Ahmed  Ali  Khan,  I.  L. 
R.,  21  C'al.,  561,  563  (1894)  ;  and  ante, 
p.  66. 
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damages  where  it  recites  that  no  one  who  has  already  ob- 
tained an  award  of  compensation  under  the  section 
shall  be  entitled  to  sue  separately  for  damages,  thus  clear- 
ly leaving  that  remedy  to  those  who  do  not  wish  to  take 
advantage  of  the  remedy  given  them  by  the  Code.  It  is 
easy  to  conceive  of  cases  in  which  the  compensation  award- 
able  under  that  section  would  be  altogether  insufficient ;  for 
the  utmost  that  can  be  granted  is  Rs.  l,Oi)0.'  Where  an 
application  has  been  made  and  an  award  of  compensation 
has  been  granted  under  this  section  the  provisions  of  the 
latter  bar  any  separate  suit  for  compensation  in  lespect 
of  the  issue  of  the  Injunction  The  corresponding  section 
of  Act  VIII  of  1859  concluded  with  the  words  "an  award 
of  compensation  under  this  section  shall  bar  any  suit  for 
damages  in  respect  of  the  issue  of  the  injunction." 
And  it  was  held  thereunder  that  as  that  s  ction 
provided  expressly  that  only  an  award  of  compensation 
should  debar  a  suit  for  damages,  it  followed  that  an 
unsuccessful  application  by  the  defendant  would  not 
debar  him  from  instituting  a  suit  for  the  purpose  of 
obtaining  such  compensation.'^  And  under  the  present 
section  the  denial  of  compensation  would  not  be  an 
"award."' 

If  a  plaintif?  brings  a  suit  or  makes  an  apphcation, 
maliciously,  or  without  probable  or  reasonable  cause  to  a 
Court  of^competent  jurisdiction  to  seij^e  property  of  another 
person  as  the  property  of  his  judgment-debtor,  he  may  be 
liable  for  damages  for  any  injury  which  may  be  occasion- 
ed by  reason  of  the  order  of  the  Court.  Upon  the  same 
[)rinciple,  a  person  may  be  liable  in  damages  for  ap|)lying 


Mr.    Kdumrd   WUaoti    v.    h'nu/ii/d        Sankar,   r,    15.   L.    !{.,  A)>|i.    I   {1870): 
Sahoo,  II  W.  H.,  I4.'J  (I8««).  8.  v.,  13  W.  K.,  Wo. 

•  Nanda    Kumar    Sliuha     v.     dour  ■'  O'KiiK'uiy'i*  Civ.  I'r.    (Jodo,    403, 


94  INJUNCTIONS    GKNKUALLY. 

for  an  Injunction  upon  grounds  which  he  knows  to  be  in- 
sufficient.' 

A  suit  for  compensation  for  injury  caused  by  an  In- 
junction must  be  brought  within  three  years  from  the 
date  when  the  Injunction  ceases."-'  The  time  of  the  ac- 
crual of  the  cause  of  action  is  the  time  at  which  the  plain- 
tiff is  damaged  by  the  wrongful  Injunction  obtained  by 
the  defendant,  and  the  cause  of  action  continues  as  long 
as  the  Injunction  remains  in  force  ;  but  as  soon  as  the 
Injunction  is  at  an  end  hmitation  begins  to  run.*  In  such 
a  suit  it  was  held  that  where  special  damage  is  the  gist 
of  a  plaintiff's  case  and  he  fails  to  prove  such  damage  he 
is  precluded  from  recovering  ordinary  damages.* 

1  Joykake  Dasaee  v.  Chandmalla,  9  Sankar,  5  Bi.  L.  11.,  App.  4,  ti  (1H70) 

\V.  R.,  133.  135  (1868).  s.  v.,  13  W.  R.,  305. 

■  Act    XV  of      1877  (Limitation),  *  Mr.    Edward    Wilson    v.    Kaiiliiju 

Art    42.  Sahoo,  11  W.  H.,  143,  144  (ISti'J). 

•  Xanda     Kumar    Shaka    v.     (lour 
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29.     General     rules    ooversixg 
the    grant    of     relief    by 
Injunction. 
§  30.    Temporary  Injunctions — 
(i)  The   applicant    must    show   a 
fair  primd  facie  case  in    sup- 
port of  the  right  claimed  ; 
(ii)  and    an    actual  or  threatened 

violation   of  th,'>,t  right  ; 
(iii)  productive  of  irreparable   or 

at  least  serious  damage  ; 
Anantnalh  Dey   v.    Mackintosh. 
(iv)  His  conduct  must  be  such  as 
not  to  disentitle  him  to  as- 
sistance— 

(a)    it  should   be   fair   and 

honest, 
(h)  and  in  particular  there 
must     be     no     acquies- 
cence, 
(c)  or  delay  ; 
(v)  There  must  be  a  greater  con- 
venience in  granting  than  in 


refusing  the  Injunction ; 
(vi)  and   equally    efficacious    re- 
lief  must   not   be  obtainable 
by  any   other  usual  remedy 
except  in  case  of  breach  of 
trust. 
§  31.     Perpetual  Injunctions. 
§  32.     Mandatory  Injunctions. 
§  33.     Relief  which  may^  be  given 
in  a  suit  for  an  Injunc- 
tion— 
(i)  An  Injunction  ; 
(ii)  Damages — 

(a)  if  the  plaintiff  be  held 
entitled    to     damages 
they  must  be   given, 
(h)  assessment  of  and   en- 
quiry    into  damages  ; 
(iii)  Combination  of  damages  and 
Injunction. 
§  34.     If  relief   be  given  it  must 

BE  OP  one  or  other   OF  THE 

preceding  kinds. 


§  29.    Though  the  exercise  of  the  jurisdiction  to   grant  General  rules 

•  .  ,  .  governing   tlio 

rehef  by  the  issue  of  an  Injunction  is  a  matter  which  is  gnmt  of  relief 

1  •    1   •  1  T  •  r       y         r\  i  i         i         i  ^i'   I"junctioU. 

purely  within  the  discretion  of  the  Court,'  and  the  latter 
is  not  bound  to  grant  such  relief  merely  because  it  is  lawful 
to  do  so,  yet  that  discretion  is  not  arbitrary,  but  sound 
and  reasonable  and  guided  by  certain  fixed  judicial  prin- 
ciples.^ As  an  Injunction  is  not  to  be  arbitrarily  refused 
where  a  [)ropcr  case  for  its  issue  is  made  out,  so  it  is  not  to 


Act  I  of  1877,  8.  02. 


•  V.  anlt,  pp.   lO.'OO. 
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be  granted  merely  on  the  ground  that  it  can  do  no  harm.' 
The  remedy  by  Injunction  is  no  doubt  a  useful,  but 
it  is  at  the  same  time  a  very  strong,  remedy  and  one 
not  ordinarily  granted  where  any  other  remedy  is  fairly 
open  to  the  applicant  or  where  the  conduct  of  the  parties 
has  been  such  as  to  make  it  a  harsh  remedy  to  give  in 
a  particular  case* 

The  power  which  the  Court  possesses  of  granting  Injunc- 
tions whether  interlocutory  or   perpetual  (however  salu- 
tary) should  be  very  cautiously  exercised,  and  only  upon 
clear  and  satisfactory    grounds,   otherwise   it  may  work 
the  greatest  injustice.'     An  application  for  an  Injunction 
is  an  appeal  to  the  extraordinary  power  of  the  Court,  and 
the  plaintiff  is  bound  to  make  out  a  case  showing  a  clear 
necessity  for  its  exercise  ;  it  being  the  duty   of  the   Court 
rather  to  protect  acknowledged    rights  than  to  establish 
new  and  doubtful  ones.^     Moreover  a  temporary  Injunc- 
tion is  a   restrictive  or   prohibitory  process  designed  to 
compel  the   party  against  whom  it  is   granted  to  main- 
tain his  status  merely  until  the  matters  in  dispute  shall  by 
due  process  of  the  Courts  be  determined.     As  such,  an  In- 
junction is  in   its  operation  somewhat  like  judgment  and 
execution  before  trial ;  it  is  only  to  be  resorted  to  from  a 
pressing  necessity,  to  avoid  injurious  consequences  which^f 
c3,nnot  be  repaired  under  any  standard  of  compensation.'' 

With  such  modifications  as  arise  from  the  fact  that  an 
Injunction  is  claimed  before  or  at  the  conclusion  of  the 
hearing  of  the  right,  the  general  principles  upon  which 
temporary  and  perpetual  Injunctions  are  granted  are  the 
same. 


I  Dunn  V.  Bryan,  7  Ir.  R..  Ef|.,  14.'{.  3  DeG.   &  J.,   231,  per  Lord  Chelms- 

•  Noyna    Mimer    v.    Rupikun,     12  ford,  L,  C.  ;  v.  ante,  \t.  62. 

C.    L.    K.,  :JfX)  9.  0.,  1.  L.  K.,  9  Cal..  ♦  Milliard,  Inj.,  §  16. 

609,  611  (1882).  *  'Spelling's    Extraordinary    Relief 

a  Ware  v.  Regent's  Canal  Company,  §  21.  J 
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In  the  case  of  temporary  Injunctions  :  (1)  The  appH- 
cant  must  show  a  fair  yrimAfacie  case  in  support  of  the 
right  claimed  ;  and  (2)  an  actual  or  threatened  violation; 
of  that  right-;  (3)  productive  of  irreparable  or  at  least' 
serious  damage;  (4)  his  conduct  must  be  such  as  not  to- 
disentitle  him  to  assistance:  it  should  be  fair  and  honest, 
and  in  particular  there  must  bo  no  acquiescence  or  delay ; 
(5)  there  must  be  a  greater  convenience  in  granting  than 
refusing  the  Injunction  :  and  lastly  (6)  equally  effica- 
cious rehef  must  not  be  obtainable  by  any  other  usual  mode 
of  proceeding,  except  in  case  of  breach  of  trust.  With 
the  exception  of  the  first,  all  of  the  above  conditions 
apply  to  perpetual  Injunctions.  In  the  place  of  the 
excepted  condition,  it  is  required  that  the  legal  right  must 
be  established  beforfe  a  decree  for  an  Injunction,  can  be 
made.  Upon  the  grant  of  perpetual  Injunctions,  further 
questions  arise  as  to  the  taking  of  accounts  and  the 
payment  of  costs. 

§  .30.  The  subject-matter  of  a  temporary  Injunction  'iv,ni>')>ary 
is  the  protection  of  legal  rights  pending  litigation.  Its 
object  is  to  prevent  future  injury,  leaving  matters  as  far 
as  possible  m  statu  quo  until  the  suit  in  all  its  bear- 
ings can  be  heard  and  determined.'  In  exercising  its 
jurisdiction  to  protect  legal  rights  to  property  from  ir- 
reparable or  serious  damage  pending  the  trial  of  the  legal 
right,  the  Court  does  not  pretend  to  determine  legal 
rights  to  property,  but  merely  keeps  the  property  in  its 
actual  condition  until  the  legal  title  can  be  established.* 
The  Court  interferes  on  the  assumption  that  the  party 
who  seeks  its  interference  has  the  legal  right  which  he 
asserts,  but  needs  tli»^  aid  of  the  ^ourt  for  the  protection 

I   SUphrn»    V.    Thf    Trunlffs    nf   Ihr  *  lliinii,i„  \.  Joms,  Cr.  At  I'll.,  l.".tS), 

I'orl  nl  Ilnmlm,/.   I.   I-.   H..  1   I'.oiii..   1  lf>         W\  ■     Ken.    Ihj.,     i  I. 
(187«). 

W,    I  ^ 
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(i)  The  appli- 
cant  must 
show  a  fair 
prim  A  facie 
case  in  sup- 
port of  the 
right  claimed. 


ot    that    right,  or  of  the  property  in  question,  until  the 
letral  right  can    be   ascertained.' 

The  Court  upon  an  application  for  a  temporary  Injunc- 
tion will  deal  with  the  Injunction  upon  the  evidence 
before  it,  and  will  confine  itself  strictly  to  the  immediate 
object  sought,  and  as  far  as  possible  abstain  from  pre- 
judging the  question  in  the  cause.'* 

An  Injunction  will  only  be  granted  to  prevent  the  breach 
of  an  obUgation  (that  is  a  duty  enforceable  by  law)  exist 
ing  in  favour  of  the  applicant^   who    must    have    a    per- 
sonal interest  in  the  matter."*     In  the  first  place,  therefore, 
as  interference  by  Injunction  is  founded  on  the   existence 
of  a  legal  right  (see  §  15,  ante)  an  applicant  must  be   able 
1  to  show  a  fair  frimd  facie  case  in  support  of  the    title 
I  which  he  asserts.^     Being  a  severe  remedy  an   Injunction 
will    not    be   granted  in   the  first    instance  except  upon 
a  clear  primd  faxyie   case  and    upon    positive   averments 
of  the  equities  on  which  the  application  for  the  relief  is 
based.     The  complainant  must  allege  positively  the  facts 
constituting  his  grounds  for  relief,  although  it  is  not  es- 
sential that  he  should  establish  his  case,  upon  an  applica- 
tion for  an  interlocutory  Injunction,  with  the  same  degree 
of  certainty  that  would  be  required  upon  the  final  hear- 
ing.    Mere  argumentative  allegations    or   inferences   from 
the  facts  stated  do  riot  suffice  to  meet  the  requirements  of 
the  rule  requiring  allegations  to  be  specific,  and*  the  relief 
will  not  ordinarily  be  allowed  where  the  facts  upon  which 


•  Ilarman  v.  Jones,  Cr.  &  Ph.,  299, 
301  :   Kerr,  Inj.,   11. 

•  Oopeenalh  Mookerjee  v.  Kally 
UosH  Mnllick,  I.  L.  R.,  10  Cal.,  225, 
2.il  ( 1883)  ;  Vhandidat  J  ha  v.  I'adma- 
nand  Singh  Bahadur,  1.  L.  K..  22  Cal., 
459,  4«6  (1895)  ;  Kerr,  luj.,  24  ;  Moran 
V.  Rive.r  Steam  Navifjalion  Company, 
14  B.  L.  K.,  357  (1875). 


■'■  Act  I  of  1877,  sc.  54,  3. 

*  lb.,  s.  56,  cl.  (k). 

»  SauTulera  v.  Smith,  3  M.  &  C, 
714,  728  ;  Hilton  v.  Lord  (iranville, 
Cr.  &  Ph.,  283,  292;  Kerr,  Inj.,  11; 
Joyce's  Doctrines,  27.  A  clear  right  | 
free  from  reasonable  doubt  must^be 
aati.-jfactorily    shown.     nilliii.r(l,    Inj., 
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the  complainant's  equities  rest,  are  stated  only  upon  in- 
formation and  belief.'     Upon  an  application  for  an  inter- 
ocutory  Injunction,  the  Court  will  not,   however,  decide 
which  of  the  parties  is  right  in  their    statement  of  facts. 
Looking  at  all  the  facts  of  the  case  it  will  consider  whether 
it  is  right  that  the  applicant  should  suffer   the   alleged 
threatened    injury   whilst   his    rights    are  being  investi- 
gated.    Of  course,  if  he  has  no  rights  cadit  qucestio.     But 
if    his    statement   of  facts  is  true  and  raises    a    fair   and 
substantial   question  tQ  be  decided   as  to  what  the   rights 
of  the  parties  are,  then  the  Court  will  issue  the  Injunction,* 
though    in  doing    so    it  will  not  assume  that  he  has  the 
right  which  he  claims,  nor  that  the  defendant  is  justified 
in  saying  that  that    right  does  not  exist.'^     An  applicant 
is  not  required  to  make  out    a    clear    legal  title,  but  to 
satisfy  the  Court  that  he  has  a  fair  question  to  raise  as 
to  the   existence   of    the    legal   right  which  he  sets   up,* 
and  that  there  are  substantial  grounds  for  doubting  the 
existence  of  the  alleged  legal  right,  the  exercise  of  which 
he  seeks  to  prevent.^     The  Court  must,  before  disturbing 
any  man's  legal   right,  or  stripping  him  of  any  of    the 
rights  with  which  the  law  has  clothed  him,   be  satislied 
that  the  probability  is  in  favour  of  his  case    ultimately 
failing  in  the  final  issue  of  i\u\  suit.''     The  mere  existence 


«  Spelling'^   Extraordinary     Relief,  ter,  I  Ind.  Jur.  N.  S..  41 1,  412  (18«0). 

S  25;  V.  ib.,  8  20  ;  Hiiliard,  Iiij.,  §§  45,  ■>  Moran    v.     Rive.r     Steam    Xaviga- 

52.     Thus   it    in  wfll  c.ttaijlislifd   timt  lion  (JinnjHntij,  mipra. 

the     mere   allcgatiuii     of     irrcparabli--  *  Chaiuhdal     ■Hut      v.      I'admanand 

injury  will   not   be  Huffitiiciit,    l.iil    th.'  Singh  Bulimlur,  I.   L.  K.,  22  Cal.,  469, 

fwtn   muMi   ai)|ic.lr  on  wliirli   the  allc-  Itil,  W!\  (\Wh)  ;  Shrvwthunj  aitJCIicn- 

gution  in  pinliiatcd  iu  ordei   tliut  the  t' r    Idtitirai/  Coniijany    v.    Shrawsbury 

Court  niuy  be  Miitiotied  an  to  the  nature  <"i'/    liirminffham    Railwrnj    Comiiuny, 

of  I  hi-  injiiiy.      ftrnnrh  v.  SiipirriMnrM,  I  .Sim.,  .\.  iS.,  410,  42tl. 

l.'M.'al..    I'.IO   (Arii.r.);    Ilii/li.     Iiij..  (jij  »  Sijarriiw    v.      Oxlonl.      Worcesttr, 

34,  H.l.  (//('/  Wolverhitmplun  Hailway  Company, 

•   Murnn    v.     liivxr    Stmin     .\avi<jif  II  Ha.,  4:i<i,  4  11  ;  Ktri,   liij.,   II,   12. 

liim  CumfMini/,  14  IJ.   L.   K.,  302,    307  •   Kerr,  luj.,  12  ;  Alty.-Utn.  v.  Mayor 

(IB70),  ptr  Markby.  J.  ;  UumM  v.  Car-  of  Wigan,  5  D.  M.  *  O.,  62. 
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ot  doul)t,  ho\vov(M',  is  in  itst^lf  iiisnlHcicnt  to  prevent  the 
Ooiirt  from  ^''-^'it^i'VU  :vii  Injunction.  Tlic  circumstance 
of  tlio  Icjiiil  riijiht  l)cin«i  ''>  doubt  is  a  mutter  lor  serious 
attention  ;  hut  does  not  render  it  incumbent  on  the  Court 
to  refuse  an  Injunction.  The  Court  must  be  guided  by 
a  discretion  according  to  the  exigencies  and  the  nature 
of  each  particular  controversy.'  The  Court  must  in  this 
as  in  other  tnatters  proceed  upon  probabihties  ;  nor  is  a 
contradiction  upon  the  facts  in  itself  a  bar  to  the  issue  of 
an  interim  Injunction.  In  a  large  number  of  cases  in- 
terim Injunctions  issue  simply  in  order  to  keep  parties  in 
statu  quo  while  these  rights  are  being  determined  and  there 
is  generally  a  conflict  upon  the  facts  out  of  which  these 
rights  arise.-  A  probability  of  right  is  .sufficient  to  sus- 
tain an  Injunction.'  The  Court  will  ,'  in  many  cases,  in- 
terfere to  preserve  ))roperty  in  statu  quo  during  the  pen- 
dency of  a  suit  in  which  the  rights  to  it  are  to  be  decided, 
and  that,  without  expressing,  and  often  without  having 
the  means  of  forming,  any  opinion  as  to  such  rights  ;  it  is 
true  the  Court  will  not  interfere  if  it  thinks  that  there  is 
no  real  question  between  the  parties,  but  if  it  sees  that 
there  is  a  substantial  question  to  be  decided,  it  will  pre- 
serve the  property  until  such  question  can  be  regularly 
disposed  of ;  and  in  order  to  support  an  Injunction  for 
such  purpose  it  is  not  necessary  for  the  Court  to  decide 
upon  the  merits  in  favour  of  the  plaintiff  ;  if  "ohe  plaint 
states  a  substantial  question  between  the  parties,  the 
title  to  the  Injunction  may  be  good,  although  the  title  to 
the  reUef  prayed  may  ultimately  fail.* 

'  OUendorj  v.   lihirk,    I    DeG.  &  S..  their   truth    in    serious     doubt,     the 

200,211.  application     for    an    Injunctioti    will 

•  Per   Markl)3',      .).,    in    Moraii    v.  bo  in    i,''''"''"!'    'Icnifd.       Beach,    Inj., 

River  Steam  Navigation  Company,   14  §  20. 

H.  L.   !{.,  .357  (187.'-.).     But  when    the  ::  Tomon  v.    Walker,  3  Sw.,  670. 

[ilaintiff'H      niovin)^      allei^afionx      ate  ♦  fjrcitl     Western     Railwnij     do.     v. 

denied  in  such  a   niannei-  as  to  leave  liirmintjham      nml      Orfurd     Janr/idn 
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Upon  the  question  of  proof  of  title  a  clear  distinction 
must  be  drawn  between  applications  for  an  Injunction  and 
for  a  Receiver.  In  the  former  case,  it  is  sufficient  if  it  be 
shown  that  the  plaintiff  has  a  fair  question  to  raise  as  to 
the  existence  of  the  right  alleged  ;  while  in  the  latter  case, 
a  good  prima  facie  title  has  to  be  made  out^ 

The  right  to  relief  by  Injunction  is  not  excluded  by  the 
fact  that  a  penalty  has  been  imposed  by  Statute  securing 
that  right  ;"'  nor,  in  suits  on  contracts,  because  the  con- 
tract  provides  for  a  penalty  for  its  non-performance.^ 

Assuming  that  the  applicant  has  shown  a  fair  and  sub-  (ii)  and  an 

.     ,  ,  .  act  ual   or 

stantial  prinv't  facie  case  to  be  tried  as  to  the  existence  threatened 
of  the  legal  right,  or  assuming  that  the  right  is  not  dis-  WyJ.Z^M, 
puted,  but  the  fact  ^  of  its  violation  is  denied,  the  plaintiff 
must  further  establish  that  there  is  an  actual^  or^^reaten- 
ed'  violation  of  that  right.  To  entitle  a  person  to  an 
interlocutory  Injunction,  it  is  not  necessary  that  a  wrong 
should  have  been  already  committed.  A  Court  of  Equity 
will  not  require  that  which  would  in  most  cases  defeat 
the  very  purpose  for  which  the  relief  is  sought  by  allow- 
ing the  commission  of  the  act  which  it  is  sought  to  re- 
strain. Satisfactory  proof  that  the  defendant  threatens 
the  commission  of    a  wrong,  which  it  is  within  the  power 

liaihriiij    Co..    1    FMiill..    .-.!17  :  .I<.y<i''«  ""/c//    /^'/v.srf .    [.    L.    R..    1«   Cal..   257 

UottriiiPft,  2«V  (ISS!)). 

1   f'hatiJultilJIi'i  \.  l''i'liii<n,<iiulSiii(//i  •    /''.,■    Hiiiihi    llnsiiii   Clinwdhrani    \. 

lifihwlur.   I.   L.   U..     22  Cal..    ^ttW.   4tW  .liilmnhi  Cli'.inlhniiii.   I.   L.   I!..  21  Cal.. 

.M55  (IH'jr,),     vitiriK    K<Tr.    I'..-.-..   :i.    I;  2ti(l    (IHlMi);    K,ili<l,i.s    .llmiw     v.     (;<„■ 

Kerr.   In j.     10.    II.  I'liijarnw    llirji.     I      h.     I!..     !•">    Uoin.. 

•  llni/iifirrl    V.  •/•;./■</    /,„,(»/.,»     \y,il,r-  -W.)   ( IS'.lltl  ;  si'c    .\<l     I    .>!     IH77.    ■<.    .".I 
work.1  Comiiaii;/.  2H  Cli.   D..    I.'llt,    IMi.  T   invade.-,    or    llinatcnn    t<i    invade"  |. 

:«  MiulrnH      H'lilinii/     (''imimiiy      v,  Allii.-dm.   \.    FnrlirM,  2  M.  &  C,    I2:{. 

«»./.    I.    \..    K..    H   .All..    IH.  22(IH!H».  \:\-l\  ll<rl  \.(lill.-^'\\..   im-.  Tippiti'i 

*  Ki-rr.  Iiij..  12;  rti/o;/  v.  Ilolmrl.  v.  Krkirxliii.  Hii|.ia  ;  C.;,.,,,/-  \.  II7(<7- 
W  M.  &  K..  IH!I.  \ir,:rii,i>i,i'i  v.  AV-  m-lhtim.  I."i  C|,.  II..  r,t\\  ;  .Ml,/.-l/n,l- 
krrxli'ii.  2  K.  *  .1..  2fi4:  Iminrinl  'In-  v.  Arhiii  I.hkiI  ll«„r>l,  22  Cli.  D..  221  ; 
romiHtiifi  \.  Hr.Hiilhvnl.  7  H.  L..  <HHI  ;  .V//////'.  v.  I{:hhi,r,  <lr..,  Co.,  M  \..  .J., 
Bennt/p     t 'iHimiirrr     hoMnn-    v.     Sintilu-  V,h.,   I'Att. 
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of  the  Court   to  prevent,   constitutes  a  sunicient   ground 
to  justify  interference.'     There  is  some  conflict  of  views  as 
to  what  imminency  of  irreparable  injury  must  be  shown  to 
entitle  a   party  to  an  Injunction,  as  well  as  to  the  true 
meaning  of  the  term.     An  Injunction  is  never  granted  ex- 1 
cept  for  substantial    reasons  founded  on  actual  interest.'! 
An  Injunction  is  not  justified  by  the  fact  that,  if  there  be 
no  intention  on  the  part  of  the  defendant  to  do  the  acts 
feared,  the  Injunction  can   do  no  harm."     The  evidence 
must  show   a   probability  of  the  defendant  doing  the  act 
which  it  is  sought  to  restrain.'     To  warrant  the  Court  in 
granting  or  continuing  an  Injunction,  it  must  be  reasonably 
satisfied  that  there  is  an  intention  on  the  part  of  the  defend- 
ant to  do  the  acts  sought  to  be  restrained,  or,  at  least,  that 
there  is  probable  ground  for  beUeving  that,  unless  the   in- 
junction is  granted,  there  is  danger  of  such  acts  being  done.'' 
A  plaintiff  who  complains    not  that  an  act  is   an  actual 
violation  of  his  right,  but  that  a    threatened  or  intended 
act,  if  carried  into  effect,  will  be  a  violation  of    the  right, 
must  show  that  such   wil    be    an  inevitable     result.     It 
/  will  not  do  to  say  that  a  violation  of   the  right  may  be  the 
result ;    the   plaintiff  must  show  that  a  violation  will    be 
the  inevitable  result." 

Where  a  threatened  act  is  such  that  injury  will  inevi- 
tabl\-  follow,  a  Court  may  grant  a  perpetual  injunction 
restraining  the  continuance  of  that  act  even  though  no 
damage  has  actually  accrued    before  institut  on  of    suit ; 

'  Spelling's     Extraordinary    Relief,  Chowdhrani    v.     Jahtiahi     Vhowdhrani 

I  18  ;  High,  Inj.,  §  18.  I.  L.  R.,  24  Cal.,  260  (1896) ;  see  also 

•  lb.  ;  as  to  interest,  see  Act  J  of  ilainea  v.  Taylor,  10  Beav.,  471 
1877,  8.  56,  cl.  (k).  Ooodharl  v.  Hi/etl,  2.5  Ch.  D.,  190.     A 

•  Dunn  V.  Bryan,  7  Ir.  R.,  Eq.,  143  mere  possibility,  or  anything  short  of 

•  Cowley  V.  liyas,  5  Ch.  D.,  944.  a  reasonable  probability  of  injury,  is 
»  Dunn  V.  Bryan,  supra.                           insulficiont  to  warrant  an  injunction  ; 

•  Patlison  V.  Gilford,  L.  R.,  18  Eq.,  Lorenz  v.  Waldron,  96  Cal.,  243 
a-i6,  263  ;    followed   in    Bindu    Basin       (Amer.),  cited  in  Beach,  Inj.,  §  17. 
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and  where  actual  injury  has  occurred  subsequently  to 
the  filing  of  the  plaint,  the  plaint  may  be  amended  so 
as  to  show  the  nature  and  extent  of  such  injury.  The 
term  "inevitably"  is  used  not  in  the  sense  of  there  being 
no  possibility  the  other  way,  but  in  the  sense  that  there 
must  be  such  great  probabihty,  that,  in  the  view  of 
ordinary  men  using  ordinary  sense,  the  injury  would 
follow.' 

It  is  not  sufficient  that  the  complainant  apprehends  or 
fears  the  commission  of  prejudicial  acts  by  the  defendant, 
since  there  may,  in  fact,  be  no  substantial  grounds 
therefor ;  facts  establishing  the  probability  of  the  com- 
mission of  such  acts,  unless  defendant  be  restrained,  are 
necessary.'  The  rule  upon  this  point  has  been  summaris- 
ed as  follows**  : — 

"The  mere  prospect  or  apprehension  of    injury,  or  the 
mere  belief  that  the  act  complained  of  may  or  will  be  done, 
is  not  sufficient;'  but  if  an  iyUention  to  do  the  act  com- 
1    plained  of  can  be  shown  to  exist,    or  if  a  man  insists  on 
1    his  right  to  do,  or  begins  to  do,  or  threatens  to  do,  or  gives 
\   notice  of  his  intention  to  do,    an  act  which  must,  in  the 
opinion  of  the  Court,  if  completed,  give  a  ground  of  action^ 
1  there  is  a  foundation  for  the  exercise  of  the  jurisdiction.^ 
The  mere  denial  by  a  man  of  his  intention  to  do  an  act  or 
to  infringe  a  right  will  not  prevent  the  Court  from  inter- 
fering ;^  but  if  a  man  asserts  positively  that  it  is  not  his 
intention  to  do  a  certain  act  or  to  infringe  a  certain  right, 
and    there    is    no   evidence  to   show  any  intention  on  his 


i   limirlu      linxini      < 'howdhrani       v.  Haines     v.      Taylor,     1(1    Hcav..     70; 

.lalnuihi  l%,w,ll,r,i,„.  I.  L.  K..  21  (Uil,  <'l>"hiU,>,  v.  Munidpil    Commi.moncr 

2W»,  2IU  (IWW).  "/  Bombay.  H  Moin.  Il.<'.  U.,  Hfi  ( IH7I ). 

•  S|H-llitiK'H     KxtriioLliiiiiry    Kflirl,  •  Soo  Knglish  ciihuh  citwl  fuiic,  p.  102. 

jj  IH.  •   Jur.kaon    V.    Crilor,    T)    Von.,  flSS  ; 

Kim,   Iiij.,   IJ.    l:t.  rott.H  V.    Levy,  2   Drew,  272;   Adair  v. 


:i 


*   Hipon  V.  Uohfirl.  :«  M.  .t  K..   171;         VonrKj,  12  Ch.  I).,   lit. 


104  IN.irN("l'10NS    (iKNKHAM.V. 

(I  part  to  do  the  act  or  infringe  the  riglit,'  the  Court  will 
not  interfere.'  Nor  will  the  Court  interfere  if  a  num  who 
\  claims  a  right  to  do  a  certain  act  asserts  positively  that 
before  proceeding  to  do  the  act,  he  will  give  notice  of  his 
intention  to  do  it :  and  there  is  no  reason  to  doubt  the 
truth  of  his  assurance."* 

Moreover,  in  all  cases  it  is  to  be  remembered  that  in 
the  exercise  of  the  discretion  given  to  it  by  the  Specific 
Relief  Act,  the  Court  will  consider  not  merely  whether 
the  plaintiff's  right  has  been  infringed,  or  even  materially 
infringed,  but  also  whether,  under  all  the  circumstances 
r  of  tho  case,  he  ought  to  be  granted   an  Injunction  as  the 

proper  and  appropriate  remedy  for  such  infringement.' 
When  an  injury  has  already  been  committed,  and  is  not 
alleged  to  be  rontinimvj,  there  is  no  ground  for  an  Injunc- 
tion." The  appropriate  function  of  the  writ  is  to  afford 
preventive  reUef  only,  and  not  to  correct  injuries  which 
have  already  been  committed,  or  to  restore  parties  to 
rights  of  which  they  have  already  been  deprived.  It  is 
not  therefore  an  appropriate  remedy  to  procure  relief  for 
past  injuries.  If  the  act  sought  to  be  enjoined  has 
already  been  committed,  the  Court  will  not  interfere  since 
the  granting  of  an  Injunction  under  such  circumstances 
would  he  a  useless  act." 
(iii)  idoduc-         X  person  who  .sought  the  aid  of  a  Court  of  Equity  was 

five  of   ine-  ••  _  .  c  ' 

[.arable  or  *if     required    to  satisfy   the  Court  that    its    interference   was 

least  sciious  '  i  •  r  •  i  i  i         i. 

rianiagf.  neccssary  to  protect   hnn   from    irreparable,   or  at    least 

serious,  injury  before  the  legal  right  could  be  established 


'  See    Krinlna    Aijijan    v.      Vp.nailn^  '■'•  I'mi'lii/    v.    Hi/fiM.  .5   Cli.     I)..    HaO. 

clidl'i    Mml'ili.   7    .Mail.    H.    ('.    \i..   lin,  *  (IhniKinlniia  Silkiiiil    Swlkanii    v. 

71   (1872).  Mofiilm  /{unichitiiilni   I'lti.    I.   )-.  I'...    is 

*   Fook-     V.      WilU.     .Simiirsil     ,i,t<l  I'.oiii..   488  (1894). 

W'njiitDUlh    Hitibiyiy    <'ii.,  .">    Hu.,     199:  '   Caki-.r    v.    Simiiton,    7    (,'al..      -M'! 

\V<iiximaii   V.   Rvbinvtiii,  i  .Sim.   .\.   S..  I.ViiR'r.),  r-itcd  in  Hilliard,  Iiij.,  §  14. 

2U4  ;  Kernvl  v.  I'otltf,  :J  J>.   K.   &  .)..  *   High.  iiij..  «!  2:5 ;  \^^■M■\\,  liij.,  H'- 
4.47,  457. 
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at  the  trial.'     In  its  general  sense  an  "irreparable  injury" 
is  one  which  cannot  be  repaired  by  any  means  accessible 
to  individual  parties  or  by  invoking    the  aid  of  others. 
In  its  technical  sense,  as    used  in    connection  with    the 
(juestion  of  granting  or  withholding  preventive  equitable 
aid,  an  injury  is  said  to  be   "irreparable"  either  because 
no  legal  remedy  furnishes  full  compensation  or  adequate 
redress,    owing   to    the    inherent    ineffectiveness   of   such 
legal  remedy,  or  because  owing  to  the  delay  incident  to  the 
prosecution  of  an   action  at    law    to  final    judgment  and 
obtaining  service  therein,  such  judgment  and  process  would 
l)rove  fruitless  of  beneficial  results.'     By  the  term  "it  is 
not  meant  that    there  must  be  no  physical  possibility  of 
repairing  the  injury  ;  all  that  is  meant  is  that  the  injury" 
be  a  serious  one,  or' at  least  a  material  one,  and  not  ade- 
(juately  reparable  by  damages- at  law;'  and  by  the  terni 
"inadecjuacy  of  the  remedy  by  damages"  is  meant  thati 
the  damages  obtainable  at  law  are  not  such   a  compensa- 
tion as  will,  in  effect,  though  not  in  specie,  place  the  parties 
in  the  position  in  wliicii  they  formerly  stood.'*     The   fact 
that  the  amount   oi  damage  cannot  be  accurately  ascer- 
tained   may    constitut;^    irreparable    damage.-^       It    is  no 
objection    to    tin-    exercise  of   jurisdiction    by    Injunction 


I  KiTi.  Inj..  14.  citinR  f'uflflnti  v. 
MurUii,  7  ll.i..  ^m  ;  f<iul"i  v.  (Jmil 
Weslern  Htiilwiii/  I'mnimni/.  '2  I'll..  .">l>  : 
Etmhiril  v.  Sii'ncer.  2  .Mn< \  ii  (J.,  ')<•  ; 
iliihl  V.  hniii/hiM.  .j  I).  .M.A  (;..  711  ; 
Uyke  V.  Toi/lor.  :t  l>.  I".  A  .1..  H>7  ; 
AUif.-'I'iil.  V.  Slii-^iiliKliii  (  n.yA  1).  Al. 
Si  (i.,  IJ<(4  :  ./iiliiiiiiii  V.  ShmiHliiirij  nml 
liinninijliaw    Umlimii  i''i.,  ili.  af  |i.  DIM. 

•   S|irlliiii!'H       l'"\tiii(>l<liriiii  V    I'i'liif. 

i  i:t. 

•'  I'inrhiii  \.  /.nii'lini  niiil  Hliirkiriill 
Htiiliinii  <;,..  :,  I).  M.  .V  Ii.,  SOO.  .S«' 
Kill,  Iiij.,  II  :  Ui/niii  V.  Ilnhiiri.  ::  \I. 
iV    K.,     M'l'.h'fl  l.iiiirii/iliiri     //iiitiimi) 


Co.  V.  Ilallersk'!/.  H  Hii..  90:  AUy.-Genl. 
V.  Sl,il]i<hl  Uii-t  Co.,  \\  1).  M.  &  O., 
.'«)4,  ."{L'O  :  liliixam  V.  Mvlniiinlilun  Rail- 

iruij,  .1  t'h..  ;jr>4. 

«    Wninl    V.    Sutrlijli.    :.'    .Sini.    .\.    ts., 

\i\it.        'I'IiIm   .'stlltclllllll      was    H(l())lt('(l     il.s 

fxplmiatoiv  III  thr  Iitiii  '  adiMiiiiitc 
icliof."  ill  H.  ,")l,  il.  (i)  (if  tlif  .S|H'i'i(ic 
Kclii'f  .\i-l.  in  (lliaiiii.'diiiw  .Kilkaiil  .\'a</- 
knriii  \.  Mnriiltii  Uiiwrliiiii<lr(i  J'lii, 
I,  I,.  I'...  IH  n.mi..  IHH  (1S!U). 
*   ('on/    \.      )  iiriiKiiilh    mill     SKiii'iili 

l<iiilw,i>i<'»:  :i  II"-.  'iO:i;  tl-  Act  I  "i 

1877.  K.  r>4.  il.  (//). 
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that  a  man  may  have  a  legal  remedy.  The  question  in  all 
cases  is  whether  the  remedy  at  law  is,  under  the  circumstan- 
ces of  the  case,  full  and  complete.'" 

Damage  is,  however,  never  irreparable  where  compen- 
sation affords  a  full  and  complete  remedy."  Nor  will  an 
interlocutory  Injunction  be  granted  to  restrain  a  wrong 
which  is  a  mere  technical  invasion  of  the  plaintiff's  rights 
and  does  not  threaten  serious  injury.''  As  has  been  con- 
cisely said,  the  Court  will  not  grant  an  Injuiictiun  mili'ss 
real  injurif  is  apprehended."*  At  the  same  time  the  damage 
appn^hfiidtMl  or  suffered  need  not  be  such  that  were  com- 
pensation given  it  would  be  for  a  large  amount.''  Nor 
on  the  other  hand  is  the  fact  that  the  plaintiff  would, 
on  proof  of  his  case,  be  entitled  to  heavy  damages  suffi- 
cient ground  for  the  issue  of  an  Injunction.  The  ques- 
tion in  all  cases  is  whether  the  remedy  by  Injunction 
<  is  the  ajipropriate  remedy,  a  question  which  again  depends 
upon  another,  namely,  whether  damages  would  or  would 
not  afford  adequate  relief. 
Anantnaih        ^    The    term    "irreparable    injury"    may,    in    particular 

Dey    V.   Mac-  .  ,  .  ,  i  •  ,         ,  i  • 

icinto^ih.  cases  owmg  to  circumstances  peculiar    to   this  country, 

bear  a  wider  meaning  than  would  be  attached  to  it  by  an 
English  Court.  So  where  M  obtained  a  decree  against  B 
and  others  (Hindus),  on  a  title  of  purchase  from  them, 
for  possession  of  an  undivided  moiety  of  a  dwelling-house 
to  the  remaining  moiety  of   which  C  (a  Hindu)  alleged 


\' 


'  Spelling  loc  cit.,  quoting  Joyce's 
Inj.  See  as  to  the  last  sentence  in  text: 
Lumley  v.  Wagner,  1  D.  M.  &  G.,  61G. 

*  Kerrison  v.  Sparrow,  19  Ves., 
449;  Garalin  v.  Asplin,  1  iMad.,  I'll  ; 
Cuddnn  V.   Morlcy,  7  Hii.,  206. 

■i  Spelling  op.  cil.,  §  19. 

*  Columbus  V.  Storey,  33  Ind.,  19.5 
(Amer.),  cited  in  Milliard,  Inj.,  §  14. 

*  Liwjwood  V.  Stoufmarlccl  Compuny, 
L.  K.,    1  Eq.,  79.     "Whilst  1  do  not 


wish  to  encourage  ap[)lications  to  the 
Court  upon  trivial  matters,  on  the 
other  hand,  I  am  £ar  from  holding 
out  the  notion  that  anything  like 
large  or  heavy  damages  must  bo  re- 
covered before  the  plaintiff  can  be 
assisted,"  per  Sir  W.  Page  Wood, 
v.  C.  ;  and  see  Campbell  v.  Scott,  11 
Sim.,  39 ;  Goldsmith  v.  Tunbridge 
WetU  Improvement  Commissioners,  L. 
!{..  1  Eq.,  169    Hilliard,  Inj.,  18.  19. 
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he  was  jointly  entitled,  and  that  he  and  his  family  were 
in  possession  ;  on  M's  proceeding  to    obtain  execution  of 
his   decree,   C    brought  a  suit,  alleging  that  M  had  ob- 
tained   no    title    under    his    purchase    and    praying    for 
partition    of    the     property.     On    an  application  for    an 
interim    Injunction    to    restrain    M    from   executing    his 
decree    pending     the    partition-suit,    the    Court    granted 
the  apphcation  and  observed  as  follows  . — "Now  T  ought 
not    to    grant    an    interim    injunction,    if    the    mischief 
against  which  it    is  directed    is    capable    of    being  com- 
pensated   for    by    a  money-payment    or  if    it  is    not  of 
such  a  kind  as  will    cause  the  plaintiff  irreperablo  damage, 
supposing  that  he  has  the  right  which  he  seeks  to  enforce 
in  his  suit.     I  here  advisedly    have  recourse  to  the  prin- 
ciple of  'irreparable  injury,'    although  I  am  perhaps  givmg 
to  it  a  somewhat  wider  application  than  would  be  accorded 
to  it  in  the  English  Courts  of  Equity  on  a  motion  of  this 
kind,  because  I  think  that,  under    the  circumstances  of 
native  society  in  this  country,  there  may  be  such  a  thing  as 
a  trespass  which  works  a  truly  irreparable  injury,  although 
it  does  not  effect  a  lasting  alteration  of  the  subject  of    en- 
joyment, and  is    such  as  in  England  might  be  capable  of 
being  compensated  for  in  pecuniary  damages.     If  in  this 
case  the    question  concerned  simply  possession,  without 
more,   of     ordinary   immoveable    property   other   than   a 
family  dwelling-house,  I  see  no  reason  why  the    plaintiff 
should  not  wait,  until  he  had  made  out  his  title,  and  be 
then   content    with  the     compensation     which    would  be 
afforded  him  m   respect   of  the   defendant's    misdoing,  in 
the  shape  of  pecuniary  damages.     But  here  M  is  seeking 
to  obtain  possession  of  an  undivided  moiety  of  a  dwelling- 
house,  a  portion  of  the  other  moiety  of    which  is  admitted- 
ly in  the  rightful  enjoyment  of  the  plaintiff  and  his  family  ; 
and  certainly  the    plaintiff  i.s  ii»  this  position   that  he  is 
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ontitlod  at    any  time  to  say  that  ho  will  have  his  share 
divided  off  from  the  rest,  and  that  he  will  not  live  in  the 
iiouse  jointly  with  any    given  person  who  may  be  entitled 
to  another  share  in   it.     He   has   exercised   this  right  as 
against  M  by  saying  that  he    will  not  live  in  the  house 
jointly  with  M,  and  asking  for  a  partition.     Of  course,  if 
the  parties  who  are  jointly    entitled  to  property  cannot 
come  to  an  amicable  arrangement    for  a  partition,  some 
interval  of  time  must   elapse    before  a    binding  partition 
can  be  effected  between  them  in  the    ordinary  course  of 
law.     If  the  parties  are  already  in  joint    possession,  that 
joint  possession  will  generally  continue  during  this  interval. 
But  when  one  of  the  parties,  as  in  this  case,  is  a  ne'-'  comer, 
a  difficulty  no  doubt    occurs.     Assuming    that  M  has  a 
good  title  to  the  moiety  of  which  he  is  seeking  to  get  pos- 
session,   inasmuch    as    an    interval    must   elapse    before 
a  partition  can  be  effected,  the  question  before  me  becomes 
at  any  rate  nf.rrowed  to  this  :  Is  M  entitled   during   that 
interval  to  force     himself  into  the  family  society  of    the 
plaintiff,  and  to  make  himself,  so  far  as  it   is  practically 
possible,  a  member  of  the  plaintiff's  joint  family  in    the 
occupation    of    the    dwelling-house  ?     It    appears    to    me 
clearly  that  he  is  not.     I  think  that  a    forced  joint  occu- 
pation in  this  fashion  of  an  undivided   dwelling-house  by 
an  intruder,  even  though  he  be  an  owner,  against  the  will 
of  the  resident  Hindu  co-parcener,  amounts  to  a  proprie- 
tary injury  which  the  latter  is  not  in  equity  called  upon  to 
sustain,  and  for  which  pecuniary    damages  would  not  be 
compensation.     Money  alone  will  not  in  any  'degree  set  the 
matter  right,  and  therefore  the  injury  is   in  its   character 
irreparable;  also,  there  can  be  no  doubt,  I  think,  thatit  is 
substantial  enough  to  justify  the  interference  of  this  Court." 


1  Anunlnalh    Diy  v.    Miiikiiil<»ili.     H    15.    L.    I!..    ."'Tl.    .572.    .")7:i    (1871),    fr 
Phear,  .J. 
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The  Specific  Relief  Act  enacts  the  same  rules  as  those  in 
force     in    England,    and    in    applying    those     rules    the 
Courts  in  India  should  be  guided  by   the  decisions  of  the 
Court   of    Chancery    which   are    the   source    from    which 
these  rules  have  been  drawn.'     In  the   case  of  obligations 
not  arising  from  contract  the   Court  may  grant  an  Injunc- 
tion in  cases  where  the  defendant  is  trustee  of  the  property, 
for   the   plaintiff,   even    though    compensation    in    money 
would   afford    adequate    relief  ;■   and  similarly   where   the 
Injunction  is  necessary  to   prevent  a  multiplicity  of  judi. 
cial  proceedings.'     And    an    Injunction  may  be    granted 
in  cases  (a)  where  there  exists  no  standard  for  ascertaining 
the  actual  damage  caused  or  likely  to  be  caused;''  {b)  where 
pecuniary  compensation  would  not  afford  adequate  relief  f 


'  The  Land  Morhjage  Hank  oj 
India  v.  Ahmeflhlioi/  /lahilihhoi/,  1.  L. 
U..  8  Bom.,  67  (1«8:!).  The  limita- 
tion of  the  power  to  grant  Injunction.^ 
ereated  by  ■•<.  54  of  the  Speiilic  Relief 
Aet  in  iilentieal  wit!:  tlie  condition.^ 
upon  which  the  Court  of  Kquity  in 
Kngland  has  .always  asserted  its  juris- 
diction :  l>liiiiijililii>if  Cnwasji  Umrigar 
V.  AmW/.  I.  L.  K..  i:{  Hom..  25'.l, 
2«0(I««H).  Sci-  Slui'li  \.  AnupSini/, 
I.  L.  H..  12  All.,  4.'J(l,  r,\H,  rv.)  (IS80). 

•  Act  I  of  1877.  s.  .-.».  (1.  (n).  Sec 
III.  (/)  to  H.  .54  and  lli-  illn-itnitioii  to 
el.  {a)  of  8.  \2,  ill. 

■■■■  III.,  el.  (e).  Sec  IIU.  (/<)  and  (q) ; 
The  Lau'l  yforlqagr  Hank  "I  India  v. 
AhnfdUin,/  llahihhhni,,  I.  I..  I!..  8 
Horn.,  !M  (I8S;»)  [thiH  elnuse  ein- 
brneeji  as  wi-ll  rej^ated  suits  by  the 
game  plaintiffs  as  a  series  by  different 
pl»intiffH{;  Until  ('hand  Dnlt  v.  W'al- 
HOH  tfc  Co.,  1.  L.  It.,  IT)  Cal.,  2211  (1887); 
Mnrnn  v.  Rirer  Steam  Snviijalion 
rnmpanij,    14   H.    L.   !{.,  .lf)I»  (187.")). 

♦  Aet  I  of  1877.  H.  54,  el.  (/,)  ;  The 
/jiiiid  .Mnrl'jagy  Hank  »/  India  v.  Ah- 
medhhni/  flaliHilihni/,   I.   I„    I;.,  H  Itoin.. 


«7,  72  (1883)  ;  Ramanadhan  v.  Zemin- 
dnr  of  Ramnad.  f.  L.  R..  16  Mad.,  409i 
410  (W^•^)■.ahnn^.1ham  Nilkant  Xad- 
kiinii  V.  Mnrnba  Ramrhandra  Pai. 
I.  L.  I{..  18  Bom.,  48!)  (1894).  See 
Illustration  to  el.  (/<)  of  s.  12,  Aet  I  of 
1877. 

»  Aet  I  of  1877,  s.  54.  el.  (r)  ;  Pon. 
niiian'mi  Tevar  v.  The  CoUeclor  of 
Madura,  r>  Mad.  H.  C.  R.,24.  25  (1869); 
Ramanadhan  v.  Zemindar  oj  Ramnad, 
1.  L.  R..  16  Mad.,  409  (189.'{);  The 
Land  Morlfjage  Hank  <>/  India  v.  .1/'- 
medhhoij  llahibbhoij,  I.  L.  1!.,  8  Bom., 
♦i7  (1883);  Sandkishor  RaUjomn  v.  Hha- 
gulihai  Pranlialahhdas,  1.  I,.  R.,  8 
Bom..  95,  97  (1883)  ;  Jainnada.s  Shan- 
karlal  v.  .llmaram  llarjimn.  I.  L.  I*... 
2  Bom..  133  ( 1877);  ^'.  /.  /'.  Railway  \. 
Sincrnji  I'enlanji.  1.  L.  R.,  10  Bom.,  390 
(1885);  Ranchhod  .lanmada.i  v.  ImIIii 
llarihhai,  10  Bon>.  H.  C.  R.,  95,  97 
(1873);  l)hunjilih(»i  Cnwasji  Umrigar 
V.  Liihoa.  I.  L.  i;..  13  Bom.,  259,  200 
(188K);  Kalidas  Jii'ram  v.  (lor  Par- 
jaram  llirji,  \.  L.  I'...  15  Bom..  .309. 
3H)(IK9());  (Ihanaiham  SUkanl  Sad- 
knrni     v.      Momlia     Ramrhandra     Pai, 


no 
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and  ((•)  where  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  invasion  or  threatened  invasion  of 
the  plaintiff's  right  to  or  enjoyment  of  property' 

Clause  (a)  has  rather  application  to  such  cases  as  are 
referred  to  in  the  Illustrations  {h)  and  (i)  to  section  54  of 
the  Specific  Relief  Act  where  there  is  no  posi^ihle  standard 
with  reference  to  which  the  contemplated  injury  can  be 
compensated  than  for  example  to  a  case  of  injury  to  pro- 
perty like  a  house  occupied  by  its  owner  in  danger  of  being 
deprived  of  its  ancient  light.^  Even  if  it  be  difficult  to 
suppose  that  pecuniary  damages  would  not  afford  ade- 
quate relief,  it  must  be  shown  that  there  is  some  standard 
for  ascertaining  them/ 

By  the  term  "adequate  relief"  in  clause  (6)  is  probably 
meant  such  a  compensation  as  would,  though  not  in  specie, 
in  effect  place  the  plaintiffs  in  the  same  position  in  which 
they  stood  before.*  It  has  been  said  that  damages  are  a 
sufficient  remedy  where  the  injury  is  not  so  serious  that 
the  property  might  not  still  remain  the  plaintiffs'  and  be 
as  substantially  useful  to  him  as  before.*'  An  Injunction 
will  be  granted  where  relief  by  way  of  compensation 
would  be  tantamount  to  allowing  a  trespasser  to  pur- 
chase another  man's  property    against  that  man's  will." 

Clause  (c)  probably  refers  to  cases  where  the  defendant 
has  become  insolvent  and   the  hke.     The   Specific   Relief 


I.  L.  K.,  18  Bom.,  488(1894);  Kadar- 
bhai  V.  Rahimbhai,  1.  L.  K.,  Ill  Bom., 
674  (1889).  See  illustrations  to  cl. 
(c),  S.J2,  Act  1  of  1877. 

1  Act  I  of  1877,  ».  .">4,  i;l.  (d)  ;  see 
<7>.,s.  12,  el.(</),  and  Illustnitioii  thereto. 

•  (Jhana-iham  Xillcanl  Sndkarni  v. 
Morula  Haincluiritlru  H'ti,  I.  I-  K..  18 
Bom.,  489  (1894). 

■i  The  Land  Mi>rl<iaye  Bunk  nj 
India  V.  Ahmedbhuj  IJabMhoy,  I.  1.. 
a.,  8  Bom..  48  (1883). 


*  Ghanasham  yUkant  yadkarni  v. 
Moroha  Ramikandru  Pai,  I.  L.  K.,  18 
Bom.,  488  (1894),  following  Wood  v. 
SalrUfje,  21,    L.  J.  VM.,  255. 

»  hhanjibhiiif  ('tnuusji  Umrigar  v. 
Uvboa,  1.  L.  K.,  i:i  Bom.,  201,  202 
(1888)  ;  Kadarhhiti  v.  Hafmnbhai, 
ib.  at  |).  074(1889),  following  Holland 
V.  \V,„l,y,  L.   K.,  20  Cli.  D.,  578,  585. 

•  iHhulul  V.  Lulbhai.  I.  L.  K,,  28 
Bom.,  298  (1904). 
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Act  contains  a  similar  provision  with  reference  to  specific 
performance  and  gives  the  following  as  an  illustration 
thereto.  A  transfers  without  endorsement  but  for 
valuable  consideration  a  promissory  note  to  B.  A  becomes 
insolvent,  and  C  is  appointed  his  assignee.  B  may  compel 
C  to  endorse  the  note,  for  C  has  succeeded  to  A's 
liabiUties  and  a  decree  for  pecuniary  compensation 
would  be  fruitless.^ 

When  the  obhgation  arises  from  contract  the  Court  is 
required  to  guide  itself  by  the  rules  and  provisions  con- 
tained in  Chapter  II  of  the  Specific  Relief  Act  relating  to 
specific  performance.-'  According  to  those  rules  specific 
performance  may  be  enforced  when  the  act  agreed  to  be 
done  is  in  the  performance  wholly  or  partly  of  a  trust;'*  and 
also  in  cases  where  {a)  there  exists  no  standard  for  ascer- 
taining the  actual  damage  caused  b}  the  non-performance 
of  the  act  agreed  to  be  done  ;*  (6)  the  act  agreed  to  be  done 
is  such  that  pecuniary  compensation  for  its  non-perlorm- 
ance  would  not  af?ord  adequate  rehef  ;  there  being  a  rebut- 
table presumption  that  the  breach  of  a  contract  to  transfer 
immoveable  property  cannot  be  adequately  relieved  by  a 
compensation  in  money  and  that  the  breach  of  a  contract 
to  transfer  moveable  property  can  be  thus  relieved  ;"  and 
(c)    when    it    is    probable    that    pecuniary    compensation 


1  Act  1  of  *h77,  m.   12,  cl.  ((/),    uikI  tioii  thfroto,  wliicli  is  ropcali-d  wlipie- 

IlluHtrutioii  tlififto.  ovLT  till!  Iiidiiiii  Trusts  Act  is  in  force. 

•  Act  I  of  1877,  8.  04.     All  injuiic-  .S'ee  Act  II  of  1882,  ss.  1,  2. 
tion  cannot  be  giunfcd  to  prevent  tlic  '   lb.,    s.    12,   <•!.    (b).     <S'((    lllusdi;- 

breach  of  a   contj^ot  the  perforniunee  tion  thereto. 

of    which    would    not    be    specilicuUy  •  Act  i  of  1877,    u.   12,    el.  (< ).  mid 

eiJorced  ;  ib.,  a.  M,  (■{.  (/)  ;   but  as  to  Exttlnnnliun.     .Sic    lllii.slialioii    lo    el. 

injunctions  to  perfoini  negutive  dgree-  (<•).     So   where    the    liglil    in   ((Ue.itibn 

lueutM,   dtt  s.  57,    ib.,   which   forms  a.  wus  un  interest  in  ininioveubie  projiei- 

proviso  to  s.  50,  cl.  (/).     MudruH  Kail-  ly  mi  iiijuM<lioii  wu.h  graiil<'d  ;   Hama- 

way  (JomiHinij    v.   Uanl,   I.    1..    I'.,     N  uniihun  v.  Ztiinindar  «/  llu  iniuitl,   I.   I, 

Mad.,  18,  22  (1890).  1!.,  10  Mud..  40«  (l«in). 

»  lb.,  s.    12,   cl.   (a),     iite    Illustru' 
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cannot  b'  got  for  tlu'  non- performance  of  the  act  agreed  to 
be  done'  Tlie  same  considerations  therefore  which  would 
prevent  the  Court  fiom  giving  a  plaintiff  a  decree  for 
specific  performance  will  provt'iit  it  from  granting  an 
Injunction.' 
(iv)  His  <oii.        ^     Iniunction  cannot  be  granted  when  the    conduct  of 

durt   must    IH-  J  '^ 

su.i,  as  not  to  ^j     applicant  or  his  agent   has    been  such    as  to  disentitle 

ilistMifitle  him  l  ^  "  .  .         ., 

to  assistftiKo.  iiiui  to  the  assistance  of  the  Court  by  way  oi  Injunction. 
The  conduct  of  the  party  who  seeks  the  aid  of  the  Court 
must  be  {(t)  fair  and  hone?t.  (h)  and  in  particular  there 
must  be  no  acq'iiescence,  (c)  or  delay.  For  the  jurisdic- 
tion of  the  Court  to  interfere  by  way  of  interlocutory  In- 
junctions in  support  of  a  legal  title  being  purely  equitable, 
it  is  governed  upon  strict  equitable  principles.  The  Court 
where  its  summary  interference  is  invoked  always  looks 
^^  to  the  conduct  of  the  party  who  makes  the  application, 
and  will  refuse  to  interfere,  even  in  cases  where  it  acknow- 
ledges a  right,  unless  his  conduct  in  the  matter  is  free  from 
blame.* 

<")  I'  '»''<^"'''         In  accordance  with  a  favourite    maxim  of  equity  juris- 

be  fail-  and 

honest.  prudence  that  he  who  applies  for   equity  must  also  have 

done  it,  a  party  applying  for  an  Injunction  must  come 
into  Court  with  clean  hands  and  a  clear  con.science.  As 
the  relief  is  of  a  purely  equitable  character  the  plaintiff 
must  come  within  the  equitable  conditions  generally  im- 
posed upon  parties  asking  equitable  relief.    The    party 

1   Jh.,c\.  (rf).   See  Uluatratioi.  theiPto  tratioiis  to  s.  M  ol    the  SpcciHe   Relief 

eited,  nw/^  p.  111.  Act    are    ilhistiatioiix   of    this    clause. 

•  Callianji   llnrjti-an    v.    Sarsi   Tri-  In     fiiihha     Sii'kIh  ■■  v.     lliiji      Biidxii'i 

f«m,  I.  L.  R..  10  Mom..  768(189;-.).  -Sri/uV,.    I.    I,.    K..    2(i    Mad..    16K.    IV. 

3  Act  1  of  1877.  p.  .56,  el.  (j)  ;  Soijim  (I!H»l').  it  was  held  there  was  no  sueh 
Misser  v.  Rupikan,  I.  L.  U.,  9  C'al..  bar  and  the  (|iiestioii  of  ,i  defendant's 
600,  611  (1882).  Thi.s  provision  i.s  an  refusal  to  aeecj.t  an  offer  win,  eon- 
application   of  the  equitable   maxim  :  sidered. 

He  wlic-seeks  equity  must  do  equity:"  *  K<ri.  Inj..  17.  IS;  and  ■■<ff  Heach, 

•He    who    comes    into    equity    must  liij..     it-:;    H-   Hi;     SimIUml'    "/<•     '(/., 

(••me  with  clean  hands."      The  illus-  §  20. 
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seeking  relief  must  not  be  himself  at  fault.'  The  applicant 
must  satisfy  the  Court  that  his  own  acts  and  dealings  in  ^ 
the  matter  have  been  fair  and  honest'-  and  free  from  any 
taint  of  fraud  or  illegality;*  that  he  has  not  put  himself  in , 
the  wrong  ;*  or  brought  about  the  state  of  things  of  which 
he  complains;  and  that  he  has  not  dealt  in  an  unfair  or 
inequitable  manner  in  his  deahngs  with  his  opponent  or 
third  parties.^ 

The  Court  will  not  interfere  when  owing  to  misrepresen- 
tation there  is  any  lack  of  truth  in  the  plaintiff's  case.''  An 
Injunction  will  be  withheld  when  apparently  sought  for 
the  purpose  of  obtaining  an  undue  advantage  ;  when  in  the 
opinion  of  the  Court  it  would  be  used  for  the  purpose  of 
creating  mischief ;  or  when  it  would  give  the  complainant 
tKe  means  of  coercing  a  compromise.'  So  again  it  is  not 
sufficient  in  all  cases  for  the  plaintiff  to  say  that  he  is  ready 
and  willing  to  pay  whatever  is  due.  He  must  first  pay 
what  is  conceded  to  be  due  or  what  can  be  seen  to  be  due 
on  the  face  of  the  pleadings  or  affidavits.'*  Nor  can  a  plain- 
tiff have  relief  upon  an  agreement  unless  it  appears  that 


'  Beach,  Inj.,  S  H;  Spelling  op.  ril.. 
§2«. 

2  See  A  t  I  of  1877.  h.  .5<),  111.  (c), 
which  is  taken  from  I'emj  v.  True/itt, 
«  Beav.,  70  ;  and  111.  {b),  which  i«  taken 
from  Morgan  v.  Mr  Adam,  'M>  L.  .)., 
Ch.,  228  ;  Nelson,  Spceific  Relief  Act. 
29«.  , 

*  So  a  pluintifT  will  not  iii-\  relief 
if  the  i-ovenant  A-hich  lie  .seckn  to  en- 
foree  Ih  tainted  with  iljcfiality  :  Daviis 
V.  Makuna.  20  Ch.  I>..  Mtf ;  Kniliau- 
dasv.  Tulniil'ix.  I.  K.  I'...  L'H  Honi..  7K<i 
(1899). 

4  See  Alt  1  <>(  IH77.  M.  ■- ',  111.  (</). 
whieh  i.H  f<Min<li'<l  on  Lillhu-nan  v. 
f.'altlitfll,  11  I'nce,  it7;  Ni-Imou  «/;.  ril.. 
296  ;  Kalliandaa  v.  TiilMtdas.  I.  L.  |{.. 
23  Bom..  7MtJ  (IWtO). 

•  Kerr,    Inj..    Hi.   <■/  iln  rana,. 

W,  1 


•  .It.seph  V.  Macoivahy  (1802),  96 
Cul.,  518  (Amer.)  cit«d  in  Beach,  Inj., 
§  14  [in  this  case  the  plaintiff  was 
denied  an  injunction  because  he  has 
represented  the  razors  in  ciuestion  to 
lie  manufactured  in  Sheffield,  when  in 
fact  he  did  not  know  wliere,  nor  by 
whom,  they  were  manufactured.  See 
Act  I  of  1877,  H.  56,  lUs.  (b)  and  (r)). 

•  Snj  Miinvlarhtrinij  Compnini  v. 
Siijxrior  Drill  ('omjMiny  (IHiCJ).  •'••' 
Fed.,   l.')2  (Amer.)  cited,  /'*..  sj  It). 

•  Sliilr  HfiilriKid  ('(iHe.i,  92  U.  S'.. 
.-.1)7,  illti  (Amer.)  cited,  i7..  So,  for 
c-.\ample,  it  was  held  that  a  person 
ncekinn  '<'  l>ievent  the  enforcement 
cil  an  usurious  contract  must  show 
ili.'it  lu!  hus  paid  or  lendu^red  the 
amount   justly  due.  ih. 
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lie  has  actually  carried  out,  so  far  as  in  him  lies,  his  own 
part  thereof.' 

In  accordance,  however,  with  the  rule  that  a  Court  of 
Equity  having  acquired  jurisdiction  for  one  purpose  will 
entertain  it  for  all  purposes,  it  may,  where  it  has  acquired 
jurisdiction  of  a  whole  tract  of  land,  afford  injunctive 
rehef  as  to  a  part  thereof,  as  to  which,  if  it  were  alone,  the 
relief  might  be  refused  by  reason  of  the  manner  in  which 
the  plaintiff  acquired  it."^ 
(6)  and  in  par.      An  Injunction  cannot  be    granted  to  prevent  a  con- 

ticular  there         ..,  ,.  ■,  •   ■,      -i  v  i  •  ii 

must  be  no    :  tiHumg  breach  in  which  the  applicant  has  acquiesced,'  nor 
*"'  '     where  the  conduct  of  the  applicant  or  his  agents  has  been 

such  as  to  disentitle  him  to  the  assistance  of  the  Court. 
One  way  in  which  an  appUcant  may  so  disentitle  himself  is 
if  he  has  stood  by  for  a  considerable  time  and  allowed  the 
person  against  whom  he  applies  to  proceed  with  the  action 
he  has  taken  and  lay  out  money  and  labour  without  objec- 
tion and  only  applies  to  the  Court  after  allowing  all  this 
to  go  on  for  some  time.* 

Parties  who  have  acquiesced  and  by  their  conduct  en- 
couraged others  to  alter  their  condition  cannot  call  upon 
the  Court  for  its  summary  interference  ;  and  this  principle 
applies  with  peculiar  force  when  the  property  on  which 
monies  have  been  expended  is  mineral  property  or  the  hke, 
or  if  the  act  complained  of  is  caused  by  a  public  company 
in  the  execution  and  construction  of  their  wo^rks."  If  a 
man  by  words  or  by  conduct  has  intimated  that  he  consents 
to  an  act  which  has  been  done,  and  that  he  will  offer  no 
opposition  to  it,  although  it  could  not  have  been    lawfully 


1  De  iluttog  V.    Gibion,  4  T).  &  .1..  »  Keatli.   Inj.,  §  14. 

27(5;    PeJu   v.    BrUjhIon.   Uckfifhl   awl  »  A.^t  I  of  1877,  *.  56,  d.  (/')• 

Tuiibridge   Hailway   <'ii.,    I    H.    &    M.,  '   \  ,'/ii"    Misier   v.  Hui>iku-t.   I.   L. 

468;  Feclikr  v.  Montgomery,  33  Beav..  \i..  9  ('ul.,  0(.I9,  Oil  (1882). 

22 ;   Telegraph    Desjtfitch,  <tc.,    Co.    v.  ♦  Kerr,     Inj.,     16  ; .  Hilliard,     Inj., 

McLean.  8  Ch.,  668.  j  34  ;  Beach,  Inj.,  §  42. 


INJUNCTIONS    GKNRRALLY.  115 

done  without  his  consent,  and  he  thereby  induced   others 

to  do  that  fi'om  which  thev  niisht  otherwise  have  abstain- 

ed,  he  cannot  question  the  legalit}-  of  the  act  he   had  so 

sanctioned  to  the  prejudice  of  those  who    have  so  given 

credit  to  his  words,  or  to  the  fair  inference  to    be  drawn 

from  his  conduct.     If  a  party  has  an    interest   to  prevent 

an  act  being  done  and  acquiesces  in  it  so  as  to  induce  a 

reasonable  belief  that  he  consents  to  it,  and  the  position  of 

others  is  altered   by  their  gi\'ing  credit  to  his  sincerity,  he 

has  no   more  right  to  challenge  the  act  to  their   prejudice 

than  he  would  have,   had  it    been   done    by   his   previous 

license.' 

Acquiescence  or  forbearance  therefore  may,  in  the  absence 

of  explanatory  circumstances,  be  an  impediment    to   the 

assertion  of  a  right  ^;  as  where  the  defendants  can  say  that 

they    had  been    induced  to  do   anything  by   an    idea   of 

the  plaintiff's  assent  caused  by  his  own  acts  or  omissions.'^ 

It  is  clear  that  there  must  be  an  injury  to  acquiesce  in  ;^ 

and  that  there  can  be  no  acquiescence  if  the  party  against 

whom  it  is  alleged  was  not  aware  that  his  rights  had  been 

violated  ;''  or  permitted  an  act  to  take  place  in  error  and  in 

ignorance    of    the    consequences."     Acquiescence    imports 

full  knowledge.'     Parties  cannot  be  said  to    acquiesce  in 

the  claims  of  others   unless  they  are   fully    cognisant  of 

their  right  to  dispute  them."*     Relief  will  not  be  denied  to  a 
# , 

•  Uda  [iegaiii  v.  Imam-wl-diu.   I.  L.  »    W'rUlnn  v.  Dirks,  10  Ch.  D.,  2-17. 
U.,  I  All.,  82,  8.".  (1875),  citiiiK  ('nirn-            •   liuuhirl    v.    Iluughlon,    27    Ucav., 
croM  V.   Lorimer,  :t  .Mac<|.    H.   L.  dix..  12.').  4:J1;  Johnmn  v.   W'l/all,  2  J).  .1.  4r 
S2)l.                            •  ,S.,    IM  ;   if    botli    purtieti    nii>    e(|Uall,v 

•  Jamtuiilun  V.  Aliiuintm,  I.  I,.  I',.,  iKMoraiit  the  one  in  not  to  nufTer  inori* 
2  Bom.  at  p.  i:J7  (1877).  when-  tin-  than  tho  other;  Qreenhalgh  v.  Man- 
firciiriiHtiin'CH  which  fonntitiifc  ili-lay  rhester  and  BinuiiKjham  Hailiitn/,  ,'t 
iin«l  iic<|iiicHicni'c  arc  ilisfUMHrd  |unil  HIT  M.  ^('..781.  7i<l.  Hankurl  v.  Hviujht- 
Land    Mortgayf    Hank    v.    Ahmrdhhmj,  mi,  Miipia. 

I.L.  R.,  8   Horn,  at  pp.  .1:!,  Ml  (lHK3)j.  '    (lo/iiilnarain    Mozoomdar   v.    .Uuii. 


• 


Ih.  domutty  (luptn.  14  B.  L.  K.,  Wh  (1874). 

♦  llaintt  V.   Taylur,  2   PI..,  209.  '    Mnrkrr  v.   Murktr,  0  Hu.,  10. 
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person  on  the  ground  of  acquit'sconei'  in  what  he  was  led 
to  consider  a  mere  temporary  violation  of  his  right;'  nor 
does  the  acquiescence  in  a  state  of  things  which  produces 
little  injury  warrant  the  subsequent  extension  of  them  to 
an  extent  productive  of  serious  damage.''  The  acquies- 
cence may  be  of  one  of  several  co-plaintiffs  ;"  a  corporation 
or  company  ;*  or  of  an  agent  ;^  and  the  conduct  and  deal- 
ings of  a  man  with  others  than  the  party  with  whom  the 
contest  exists  may  constitute  a  case  of  acquiescence.^  It 
has  been  said  that  where  the  plaintiff  has  protested  against 
his  rights  being  interfered  with  there  is  no  acquiescence.' 
But  a  mere  protest  is  not  in  general  sufficient  to  exclude 
the  consequences  of  laches  or  acquiescence.'*  If  a  bare 
acquiescence  is  a  valid  defence,  it  must  be  an  acquiescence 
while  the  act  acquiesced  in  is  in  progress,  and  not  after  it 
has  been  completed.  If  a  person  having  a  right  and  see- 
ing another  person  about  to  commit,  or  in  the  course  of 
committing,  an  act  infringing  upon  that  right,  stands  by 
in  such  a  manner  as  really  to  induce  the  person  committing 
the  act,  and  who  might  have  otherwise  abstained  from  it, 
to  believe  that  he  assents  to  its  being  committed,  he  can- 
not afterwards  be  heard  to  complain  of  the  act.  Mere 
submission  to  an  act  when  it  is  once  completed  without 
any  knowledge  or  assent  upon  the  part  of  the  person  whose 
right  is  infringed  upon  is  only  a  submission  to  an  injury, 
and  it  cannot  take  away  the  right  infringed  ifpon  when 
such  submission   is   for   any  time  short  of  the  period  of 


1  Kerr,  Inj.,  19,  el  ibi  casus.  •  Kerr,  Inj.,  18,  ft  ibi  casus. 

•  lb.,  Bunkart  v.  Houghton,  27  ''  Jamnadas  Shankarlal  v.  Alma- 
Beav.,  430.  rarn  IJarjivan,   1.  L.   \i.,  2  Bom.,  137 

•  Murker  v.  Marker,  9  Ha.,  16.  (1877). 

•  Laird  v.  Birkenhead  Railway  •  Kerr,  Inj.,  18,  et  ibi  cavas;  if  money 
Co.,  John,  500;  Hill  v.  South  Stafford-  is  expended  after  full  and  distinct 
shire  Railway  Co.,  11  Jur.  N.  S.,  192.  notice  of  objection  and  of  steps  about 

•  Att.-Gen.  v.  Briggs,  1  Jur.  N.  S.,  to  be  taken,  the  consequences  of  ac- 
1084  ;  Miles  v,  Tobin,  16_VV.  R.,  466.  quiescence  are  excluded. 
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limitation.'  The  acquiescence  must  be  such  as  proves 
plaintiff's  assent  to  the  acts  complained  of  and  to  the 
injuries  which  may  reasonably  be  anticipated  to  flow  from 
such  acts.  In  all  cases  in  order  to  justify  the  application 
of  the  principle,  it  must  clearly  appear  that  the  party 
against  whom  acquiescence  is  alleged  should  have  full 
hioivledge  of  his  rights,  and  should  by  his  conduct  have 
encouraged  the  other  ])&vty  to  alter  his  condition,  and 
that  the  latter  should  have  acted  upon  the  faith  of  the 
encouragement  so  held  out. ' 

If  acquiescence  be  pleaded  as  a  defence,  an  issue  to  that 
effect  should  be  raised.  For,  if  the  point  be  taken,  evi- 
dence may  be  given  to  disprove  it.  If  a  plaintiff  is  'prima 
facie  entitled  to  thy  rights  claimed,  it  is  for  the  defendant 
to  rai.se  the  defence  that  the  right  has  been  lost  by  acquies- 
cence ;  and  if  no  such  objection  be  taken  in  the  Court  of 
first  instance,  it  will  not  be  entertained  by  the  Court  of 
Appeal.'  Further,  the  onus  of  proof  on  any  question  of 
accpiiescence  as  either  destroying  or  Umiting  the  plaintiff's 
rights  lies  upon  the  defendant  who  must  satisfy  the  Court 
that  the  plaintiff  or  his  agent  has  delayed  unreasonably 
to  assert  the  right  claimed  or  has  expressly  or  tacitly 
assented  to  what  has  been  done  by  the  defendant.''  And 
to  make  a  case  of  acquiescence  the  evidence  must  be  clear 
and  une(jui vocal.'"     An  amount  of   acquiescence  less  than 


'  II).,  Knnluniimnil  v.  Xiirai/iiiian 
Miitmil.  I.  L,  |{.,  \1  Mild.,  •.Vll,  HLV! 
(1888).  <ifiii)i  l>i  liuixrhi'  v.  Ml.  1,.  I;.. 
8  Ch.   \).,  28li.     . 

*  IliKli.  Iiij.,  ji  10. 

*  Korr,  Inj.,  17,  ••it.iiif»  Hamnddii  v. 
I>,j<in„.  I  K.  A  I..  App.,  129  [followed 
in  Kiinhawmnil  v.  Snriiijiinaii    MuHHml, 

I.   L.   n.   12   \i:i<i..  :{20,  :»22,    :vi\ 

(ISHH);  (Inkonijiti  \.  Suhaji  Piimln- 
r,ni/j,  I.  L.  I'..,  IT)  Worn.,  T.i  (18W); 
Sluiik  Huiiiiii  V.  (',tnmrdliiin'lnn  Parma- 
n'ind,i.i.  I.  L.  l!..  20   lioni.,   H  (18U.'j)  ; 


llinihjrt  V.  Tcniifiiil,  10  K(|..  14li  ; 
(Ira  nhntgh  v.  Mnnclic.iirr  (mil  Itiniiititj- 
ham  Jlnilwdij  Co.,  :f  M.  .V  ('.,  "!•!  ; 
.\[iirl:rr  V.  Marker,  !t  Hu.,  Ki  ;  /{iifiMll 
V.  Wnltd,  2o  Ch.  J).,  T)")!  ;  I'rnrlor  v. 
Bnuiis,  36  Ch.  I).,  710. 

*  Snndkishnr  v.  Blimjuhai,  I.  L.  i\., 
8   Horn..  »o,  08  (1883). 

*  I  if  node.  CooTtuirec   Donaee  v.   Sou- 

iliiiiinii  1/  rtosHrr,  T.   L.   R.,   Hi  Cill.  ii(    )i. 

2ri!t. 

*  Kcir,  fnj.,  17  ;    W'nirll  v.    Walaitn, 
\\.  .\.  (IHC.tl),  ;tii. 
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that  whicli  would  be  a  bar  to  all  remedy  may  induce  the 
Court  to  award  dauiages  only  and  not  an  injunction  :* 
though  a  man  may  by  his  acquiescence  preclude  himself 
not  only  from  coming  to  the  Court  for  an  Injunction,  but 
from  obtaining  damages.*  Acquiescence  may  of  course  be 
satisfactorily  accomited  for  and  explained.' 

Though  the  same  principles  apply  to  both  temporary 
and  perpetual  Injunctions,  yet  to  justify  the  Court  in 
refusing  to  give  a  perpetual  Injunction,  there  must  be  a 
stronger  case  of  acquiescence  than  is  sufficient  to  be  a 
bar  on  the  interlocutory  application,  for  the  dismissal  of  a 
suit  upon  the  ground  of  acquiescence  amounts  to  a  deci- 
sion that  a  right  which  has  once  existed  is  absolutely  and 
for  ever  lost. '  ' '  A  short  acquiescenqe  may  properly  in- 
duce the  Court  not  to  interfere  ex  parte.  A  longer  acquies- 
cence may,  under  the  circumstances,  throw  serious  doubt 
upon  the  right  of  the  plaintiff,  and  induce  the  Court  not 
to  interfere  by  interlocutory  order  even  when  appUed  for 
on  notice.  But  when  acquiescence  is  used  as  an  argument 
in  support  of  a  demurrer,  there  must,  to  make  it  effective, 
be  such  an  acquiescence  as  wholly  to  disentitle  the 
plaintiff  to  any  relief.  It  must  be  assumed  that  the 
plaintiff  had  originally  a  right,  but  that  he  has  altogether 
deprived  himself  of  it  by  acquiescence."^ 
(r)  orficiay.  It  is  a  general  principle  that  parties  seeking  a^  Injunc- 

tion must  come  forward  speedily.''     ^'^ Delay  defeats  Equi- 

^  Sayera  v.  C'ollyer,  28  C"h.  i).,  103;  representation  that  no  grievance  wouUl 

Rancl'hod  v.  ImUu,  KJ  Bom.   H.  C,  95,  rcsiilt  from  or  be  prtHliKcd  by  the  act, 

97  (1873)  ;  and  sec  SaHarhhui  Ahmud-  ih.  ;  Davki  v.  Mamliall,   10  C.    15.   X. 

hhai  V.  Munahi  Badrudin,  1.  L.  1'..,  10  H.,  711. 

Bom..  .")33  53.5  (1891).  ^  Kerr,  luj.,  43,  44,  20  ;  ■■<et  Ait  1 

'  KtUey  V.  Dodd,  bl  L.  .1.,  Cli.,  34:  of  1877,  s.  66,  el.  (/;). 

and  sec  .S'mi7A  v.  Smith,  L.  P...  20  Kf|.,  *  Gordon     v.     (Jheltenham     Railway 

g(j3_  Co.,  5  Beav.,  233,  per  Lord  J^augdale. 

■  Joyce's    Iiij.,     1201  ;  Kerr,    liij.,  *  Joyee's     DottriucH,  35  ;  ImaMoii. 

19,  el  ibi  casa«;  as  for  iiifitaiiee  that  it  v.  Tlvtmpaon,  20  \V.  K.    (Lng.),   197  • 

has  taken  place  upon  the  faith  of  a  41  L.  J.,  Ch.,  101. 
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ties.'"  But  the  only  bar  to  the  enforcement  of  a  purecy 
legal  right  is  the  lapse  of  the  time  required  by  the  statute 
of  limitations  to  bar  the  remedy.'  Mere  laches  short  of 
the  period  prescribed  by  the  law  of  hmitation  is  no  bar  to 
the  enforcement  of  a  right  absolutely  vested  in  the  plain- 
tiff at  the  period  of  suit ;'  and  the  doctrine  of  laches  and 
indirect  acquiescence  apply  only  to  cases  in  which  they 
can  be  regarded  as  a  positive  extinguishment  of  right. 
When  they  go  merely  to  the  remedy  the  Courts  have  no 
power  arbitrarily  to  substitute  an  extinguishing  prescrip- 
tion different  from  that  determined  by  the  Legislature.^ 
The  equitable  doctrine  of  laches  applies  to  executory  in- 
terests, but  in  the  case  of  interests  whicii  are  executed 
mere  laches  will  not  of  itself  disentitle  the  party  to  relief 
unless  such  party  by  standing  by  waive  or  abandon  any 
right  which  he  may  possess,  and  which  therefore  under 
the  circumstances  he  is  not  entitled  to  enforce.^ 

It  has  been  held  by  the  Madras  High  Court  (though  the 
point  was  obiter  dictum),  that  the  equitable  doctrine  of 
laches  and  acquiescence  is  not  applicable  to  suits  for  which 
a  p(>riod  of  limitation  is  provided  by  the  Limitation  Act, 


I  Venhiixiflhi/'ii/'t  v.  Kumri  Ihii- 
gusu,  2  Mad.  H.  ( '.  K..  W  {\HtH)  ; 
Seshamnui  v.  Subhamyadii,  1.  L.  l'>.. 
18  Mad..  403  {IS'.iSS).  So  ronvciscly 
where  the  powtive  liiw  anHigiw  certain 
roiwc(iueii<;PH  to  a  particular  poHses- 
Mion  or  enjoyment  for  n  H(K'cified  term 
that  reHiilt  in  not  dc^feati-d  by  any 
iner<-  iuwertion  of  a  c;hiiin  without  the 
nllegefl  right  Ixinn  reduced  to  res 
litigiona  by  proei-edingH  in  Court. 
The  /jtind  Mnrl^tujc  Bank  i/  liulia  v. 
Ahmt'lhfutij  Hahiblili"!/.  I.  I..  K..  S 
Bom..  81.  «.'.  (ISHS). 

•  I'lililtimitlliiiUilij  V.  'J'iiiiiii'i  Hiil'li/, 
2  M  .d.   II.  C.   I!.,  J7<l.  27.'J. 

■  I'tii'litnuitlmliilij  V.  Timiiui  fliilihj. 
2  Mad.  n.  C.  II.  «t  p,  276.     Sue  Jam- 


tindan  tiliankarlal  v.  Atiiwram  Harji- 
inn,  1.  L.  11.,  2  Bom.  at  p.  138  (1877)  ; 
Tarruck  Chuntier  v.  llarri  Shunker,  22 
W.  R.,  267  (1874)  ;  Shnikli  AUij  IIos- 
aein  v.  tlheikh  Miiz/nir  llosscin,  4  0. 
L.  R.,  577  (1879);  Rnmphal  Sliahf>o  v. 
Misree  Lnl,  24  W.  H..  !»7  (187r)).  The 
law  relating  to  loelics  and  limitation 
are  of  course  diKtinguishable.  Under 
the  latter  law  l.nlies  cmmi  foi-thc  whole 
of  the  prejHeiibed  period,  less  only  a 
day,  eannot  deprive  the  plaintiff  of 
liis  right  of  action  for  he  may  institut#t 
Ins  action  on  Hint   day.     <V''r  Mini.   I-. 

.1..  Vol.  v..  I't.  \.  p.  ma. 

*  Clarkr  v.  Hurt,  ti  II.  L.  ('iu».,  •>:i:i  : 
(i  1).  ti.  M.  A  <:  .  r.\2  ;  I!)  n.nv.,  :i49. 
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and  that  lapse  of  time  as  a  defence  to  such  suits  can  only 
be  relied  upon  when  under  the  Act  it  has  become  a  bar.' 
UnUke  acquiescence,  delay  is  not  particularly  n\entioned 
in  the  Specific  Relief  Act,  though  it  might  possibly  be  held 
to  be  included  within  the  terms  of  section  5(),  clause  {j). 

Sir  James  Fitzjanies  Stephen  in  his  speech  upon  the 
Bill  which  became  the  Specific  Relief  Act  observed  that 
the  Indian  Legislature  did  not  intend  to  deal  with  the 
question  of  delay  in  seeking  specific  relief,  for  the  statute 
of  limitations  had,  unlike  the  English  law,  provided  spe- 
cific periods  of  limitation  for  these  reliefs.  But  the  Courts 
have  not  failed  themselves  bound  by  these  observations. 
The  Act  gives  the  Court  a  discretion  to  grant  or  withhold 
specific  relief,  even  when  circumstances  justifying  the 
awarding  of  such  relief  exist.  Where  therefore  relief  is 
discretionary,  the  Court  would  be  justified  in  refusing 
relief  on  the  ground  of  laches,  even  though  the  plaintiff's 
suit  may  have  been  instituted  within  the  period  allowed 
by  the  law  of  limitation.*  The  right  rule  in  these  matters 
is  submitted  to  be  as  follows  : — There  must  ordinarily  be 
something  more  than  a  mere  delay  in  instituting  proceed- 
ings to  deprive  a  man  of  his  legal  remedies.  But  a  dis- 
tinction is  to  be  drawn  between  those  cases  in  which  a 
suitor  seeks  some  relief  which,  if  he  proves  his  case,  the 
Court  is  bound  to  grant  him.  and  the  cases  in  which  the 
Court  has  a  discretion  to  grant  or  refuse  such  relief.  In 
the  first  class  of  cases  mere  delay  short  of   the  period  of 

limitation  is  not  sufficient  to  deprive  the  suitor  of  his  right 
t 

1    Ram   Rau   v.    Raja    Rati,   2   Miid.  equity  in  favour  of  tlie   |)C)soii  spend- 

H.  ( '.  K.,  lU  (1SH4);  tliis  is  no  doubt  ing  money   on  t)ie   land  so  a«  to   dt- 

»o   with   regard    to   delay    whcie    flie  prive  the  owner    of  his  sti-ict  rights  ; 

relief   is    not  discretionary.     See    Udn  I'reinji   Jivan    Bhale   v,   Haji   Cassvm 

Begam  v.  Imumuddin,  I,  L.  R.,  1  All.,  Jiimu  Ahm<il,  1.  L.  K.,  20  lioin.,  29X 

86(1875).     So  delay  by  the  owner  in  (189.5). 

bringing  a  suit  for  the  recovery  of  land  'See    Madia.sL,    J,,    \o].    \  .,     l''t. 

is  not  in  ilsdf  sullicient  to  create  an  \ll,  pp.  217,  218. 
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of  action.  But  where  there  is  more  than  merely  delay, 
where  there  is  conduct  of  language  inducing  a  reasonable 
belief  that  a  right  is  foregone,  the  party  who  acts  upon 
the  belief  so  induced,  and  whose  position  is  altered  by  this 
belief,  is  entitled  in  this  country,  as  in  other  countries,-  to 
plead  acquiescence,  and  the  plea,  if  sufficiently  proved, 
ought  to  be  held  a  good  answer  to  an  action,  although  the 
plaintiff  may  have  brought  suit  within  the  period  pre- 
scribed by  the  law  of  Umitation.  When  a  suitor  has  a 
right  to  demand  relief  a  stronger  case  must  be  made  out 
at'ainst  him  than  when  the  Court  has  a  discretion  to  grant 
or  refuse  it.  When  it  has  such  a  discretion  either  delaij 
or  'tcquii'scowe.  under  the  particular  circumstances  of  the 
case,  nunj  be  a  bar  to  the  grant  of  rehef.' 

Mere  delay  must  be  distinguished  both  from  acquies- 
cence and  release  or  abandonment  of  right.  Quiescence 
is  not  acquiescence.  There  must  be  something  more  than 
cessation  of  action  to  constitute  acquiescence.  But  inac- 
tion may  imply  and  be  evidence  of  acquiescence.-'  It  is 
not  easy  t(j  gauge  the  precise  effect  of  the  decisions  dealing 
with  delay  for  in  nearly  every  instance  where  delay  be- 
comes material,  it  is  evidence  of  acquiescence  or  is  coui)led 
with  othpr  conduct  which  is  held  to  disentitle  the  appli- 
cant to  relief.  So  far  as  delay  is  evidence  of  acquiescence^ 
it  will  be  dealt  with  under  the  preceding  rules  relating  to 
acquiescence.  The  question  in  so  far  as  »t  relates  to 
mere  delay  id  one  of  greater  dilficulty. 

The  Court  has  a  wide  discretion,  and  it  seems  that  delay 
though  it  may  not  amount  to  proof  of  acquiescence  may 
be  suHicient  und(!r  the  particular  circumstances  of  the  case 

'  .St    Uilti    Ut'jiim  \.    Iiii'iwikI-'Iiii,  (1889);  Jamnnilai  S/iimkarlal  \.  Aliiiii 

I.  L.   It,,   I   All..  H2.  Mil.  H"  (lH7r>);  Si,  raw    llitrjiiiiv.    I.    I..    H.,  2   Hi.iii,,    KIT 

IkNich.  Iiij.,  ii  »:i.  (1877);  hn    to    incir   ijuiiKiciKi'.    s<i 

•   lii  lofli    I'oowiri   /iri.'.ici    V.   iSiiijilii-  liumiantii iKi    Sliiilii/Ki    v.    Umiii,    1.    L. 

min.i/  //o^rr.  I.  1,.  H..    HI    (Jul..    2(11  1'...  !•  Horn..  S«  (IHNJ). 
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to  disentitle  a  suitor  to  the  sumiuary  interference  of  the 
Court  by  a  temporary  Iiijuiiotiou.'  The  Court  cannot 
avoid  being  influenced  by  the  fact  of  delay ;  for,  amongst 
other  tilings,  it  may  be  calculated  to  throw  considerable 
doubt  upon  the  reality  of  the  alleged  injury  and  will  com- 
pel the  Court  to  weigh  carefully  the  inconvenience  which 
may  be  sustained  by  reason  of  the  issue  of  the  Injunction.'-' 
The  principles  with  respect  to  delay  equally  apply  to  per- 
petual Injunctions,  but  to  justify  the  refusal  of  the  Court 
to  interfere  on  this  ground,  a  stronger  case  is  required  to 
be  made  out  than  is  necessary  upon  an  interlocutory  appli- 
cation.^ It  has  been  recently  held*  that,  even  according 
to  the  English  decisions  mere  delay  is  not  a  sufficient 
cause,  and  that  inasmuch  as  in  this  country  a  period  of 
limitation  is  prescribed  even  for  suits  where  the  grant  of 
relief  is  within  the  discretion  of  the  Court,  mere  lapse  of 
time  short  of  the  period  of  limitation  should  ordinarily  be 
held  not  to  be  a  good  ground  for  refusing  relief. '  To  oper- 
ate as  a  bar  to  relief  the  delay  should  be  such  as  to  amount 
to  waiver  of  the  plaintiff's  right  by  acquiescence,  or  where 
by  his  conduct  and  neglect  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  other  party  in  a  situation 
in  which  it  would  not  be  reasonable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted.      When  such  is 


1   K.'iT.     Iiij..     21  :     .Joyce's     Doo-  I.    L.    li.,  2  Bom..    i:!7,    138   (1877); 

triiK's.  :U — :{K  ;   Hilliaid.   liij..    S    34  ;  l.inirl  .UorfqiKjc   Hank  of  India  v.  Ah- 

."^|K•lliI>J:  op  ril..  )j  2(i.     See  llaji  Ahil ill  miillihoy  llrihihhlioij.   I.   1>.   H.,  8  Horn.. 

AUarakhi  v.   llaji  Abdul  Barht.   I.   I..  35.  .52,  84  (1883). 

H.,  »)  Bom.,  .».  7  (1881);  Amnlal;  Ram  *  Athibiralu   Naiin    Mciion   v.    Kra- 

V.  Sahel)  Siti-jh.   I.    L.    I!.,   7  All.,  .-).')0,  Ihanikul    Konm    Saijar,    I.    L.    K..    21 

.■>52  (188.5) ;  Saiwhhai  Ganpalrav  Dlmi-  Mad.,  42  (1897). 

ri/atnii    v.    Jaiinrd/ian     Vanuxluv,  1.    I>.  *  As    to    the     immateriality    of    Jic- 

U.,  12  Bom.,  110,  121  (1886).  ((uicsccnce    ivheii   understood   as   only 

'  Ware,    V.    Re/jeiU's    C'aiial    Co..    3  abstention     fiom     legal     proceedings, 

l)f>G.  &  .J.,  230.  snc    Rochdale    Catml    Co.    v.    King,    2 

'  Kerr,    Inj.,   43,   44.     Soc    Jamnn-  Sim.  N.  S.,  8'J. 
•  'ai  SliankarUil  v.  Alnuiram  Ilarjiwiti, 
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not  the  case  any  lapse  of  time  should  not  disentitle  a  claim- 
ant to  reUef  to  which  he  has  otherwise  shown  his  title. ^ 

Delay  is  not  material  so  long  as    matters     remain  in 
statu   quo;'    and    it   does    not   mislead^   the  defendant   or 
amount  to  acquiescence.*      It  must  be  shown    that    the 
delay  has  prejudiced    the  defendant."'     The  supreme  im- 
portance   of    this  consideration  is   insisted    upon  by  the 
Privy  Council  in  the  judgment  in  the  Lindsay  Petroleum 
Compani/   v.   Hard  :''— ' '  Where   it   would    be  practically 
unjust  to  give  a  remedy,   either  because  the  party  has, 
by  his  conduct,  done  that  which  might  fairly  be  regarded 
as  equivalent  to  a  waiver  of  it,  or  where  by  his  conduct 
or  neglect  he    has.    though    perhaps    not    waiving    that 
remedy  yet  put  the  ^other  party  in  a  situation  in  which  it 
would  not  be  reasonable  to  place  him  if  the  remedy  were 
afterwards  to  be  asserted:  in  either  of  these  cases,  lapse 
of  time  and  delay  are  most  material.     But  in  every   case, 
if   an  argument  against  relief,  which  otherwise  would  be 
just,  i8  founded  upon  mere  delay,  that  delay  of  course  not 
amounting  to  a   bar  by  any  statute  of    limitations,   the 
validity  of  that  defence   must  be  tried  upon   principles 
substantially  equitable.' ' 

On  the  whole,  the  tendency  of  the  Courts  is  to  discour- 
age the  plea  of  laches,  unless  somebody  has  been  damnilied 
by  it,  and  ^s  in  this  country  the  period  of  limitation  enacted 

I   Mliiknriihi    Xtinii     Mevoii    v.    Km-  v.    Ahnivilhhoy    HalnlMutii,    \.    L.     \\  , 

Ihinihil    h'imii    Xai/'tr.    I.    I>.    I'...    -M  H    Horn..  HI,  H.'i  (1H8:J). 

Mild.,     i2    (IS'.I?)  :  >iliii^  /'>/'/";/"■    v-  *   Hi. 

.\cw     Homhri.rn     l^liDnphaU      Cow/xni!/,  ♦   .Inmninlns    ShunhiHiil  \.    Mwnnim 

L.    K..   :»  App.   Ciw.,    1218  ;  W"c/jr/()M-  Ihirjivan.  I.  L.  I!.,  li  l!>iiii.,  i;»S(IS77); 

•    'f/j/W  V.  W««i/«ir/.  L.  |{..  iHitT.  I  <'ll.  I)..  X'Di'ihluii     (J,iiip<ilriif     I Hinir  11(1  vail     v. 

IlKi  ;    Jnmii'i'I'ix    Slunihirhil    \.    Miim-  .Iniiiinliiii    i'd.tiidir    I.    I,.    It..    I-   \'>i>i>\., 

mm  llnrjii^,,,.   I.    I..    I!.,    1     lion..,   \:V.\  110.    \1\    (IKSr,). 

,|H77).  •    I-.     K.,    •"'     I'-    <  ••     -•'•'•     '■'''■''     '" 

'  r/a/<',  V.  .IW<««,  H  ,|ui.  N.  ,S.,    »«7  ;  JiimiuiiUiH     SlmnhiiUtl     v.      Atmnunn 

ArrhhiM  V.  Scully,  »  II.   L.,  :i»H.  Ilarjivan,  Bupru. 

'    I'hi-  l.i'inl  Murli/ii'/r    liiink  '//  Indm 
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(v)  There 
mast    bo   a 
greater   eoii- 
veiiieiicc  in 
•iiaiitiiiti 
than  ill  refiis- 
iiit:  tlie  In- 
junction : 


by  the  statute  is  generally  very  short,  there  is  the  less 
need  for  the  ap})lication  of  the  equitable  doctrines  relating 
to  delay.'  Delay  may,  of  course,  be  satisfactorily  explain- 
ed ;"■'  as  was  done  in  the  first  of  the  cases  last  cited  where 
there  had  been  a  delay  of  nearly  five  years.  And  in  the 
second  of  those  cases  it  was  added  that  no  instance  had 
been  adduced  in  which,  after  full  notice  that  the  plaintiff 
would  take  legal  proceedings  in  the  event  of  an  injury 
to  his  property,  he  lias  been  deprived  of  any  portion 
of  his  remedy  against  a  defendant  through  a  mere  delay 
in  bringing  his  suit,  not  being  such  as  to  induce  a  reason- 
able supposition  of  final  acquiescence.'  Where  there 
has  been  delay  the  cause  for  it  should  appear  upon  the 
alHdavits.*  With  regard  to  delay  as, affecting  the  issue  of 
mandatory  Injunctions,  v.  post. 

The  Court  in  granting  an  lii'min  injunction  will  be 
guided  by  the  question  of  convenience  or  inconvenience 
and  will  look  at  two  things.  It  will  first  see  whether 
there  is  a  bona  fide  contention  between  the  parties,  and 
then  on  which  side,  in  the  event  of  obtaining  a  successful 
result  to  the  suit,  \vill.  be  the  baj^ace _pf  inconvenience,  if 
the  Injunction  do  not  issue,  bearing  in  mind  the  impor- 
tant principle  of  retaining  immoveable" property  m  statu 
quo!'     The  burden  lies  upon  the  plaintiff,  as  the  person 


1  .See  Madras  1..   .1..  \ol.  \,  I'l.  VII, 
J  IS. 

'  The     Luiiil     M'lrli/agt       lliii(k     nj 
iilia  V.  Ahmcdbli'ii)  Uubihbkoij,     I.   I,- 
,  H   Bom.,  .=i2,  .5:5  (I8S:J);  Jamnmlny 
^li(ink<irlnl    v,    Atmurnm  Uarjivan,  1. 
1,.    I'..,    2    J'.c.m.,    13H  (1«77)  ;  .loycc'.s 
Inj.,  1264. 

•  This  was  a  case  of  niandatoiy 
injunction  and  the  rule  iu  so  fui'  as  it 
relates  to  .such  injun<'*^ioii  appears  to 
have  becu  too  broadly  statcfl.  See 
Brnode    Coomafpc    Doastt.    v.    Boxida- 


miiicy  Dossee,  1.  L.  I'.,  1(5  Cal.,  2.52, 
i;04— 2W)  (1 88!').  i>i»<l. 

*  Asxiir  l'iif<lii)lam  v.  RalaiUiai, 
J.   L.   1;..   K!  I'.oni.,  jiG,  57  (1888). 

*  Homes  V.  (,'artrr,  I  Iiid.  .Jiir.  X.  S., 
II  1,  112  (18(16),  per  Phear,  J.  ;  Aiianf. 
liiitli  Dey  V.  Mackintosli,  6  B.  L.  \<., 
071,    573    (1871)  ;  Ruphil    Khetiry    v. 

Mahima  Chandra  lioy,  .">  B.  I,.  R.. 
254,  257  (1870),  })er  Norman,  .1.,  fol- 
lowing Bocon  V.  Jones,  M.  &  Gr.,  433. 
See  Korr,  luj.,  20,  26. 


^ 
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applWng  for  the  Injunction,  of  showing  that  his  inconve- 
nience exceeds  that  of  the  defendant.     He  must  make  out  .j 
a  case  of  a  comparative   inconvenience   entitUng   him   to 
the  interference  of  the  Court.'     So  also  in  the  case  of  per- 
petual Injunctions  the  consideration  of  the  balance  of  con- 
venience and  inconvenience  is  not  neglected  by  the  Court. 
The  principle  is  well  settled  that  in  granting  or  withhold- 
ing an  Injunction,  the  Courts  exercise  a  judicial  discretion |T 
and  weigh  the  amount  of  substantial    mischief  done  or  1 
threatened  to  the  plaintiff,  and  compare  it  with  that  which,   i 
the  Injunction,  if  granted,  would  inflict  upon  the  defen-  I 
dant.-     Where  there  is  a  right  it  cannot  be  lunited  by  the 
rehgious  prejudices  of  neighbours.'' 

The    original    jurisdiction    to    decree    Injunctions    was  (^'' '','"'  z>. 

°  ""  ••  equally  I'thca- 

based  on  the  fact  tha4;  Courts  of  Common  Law  could  afford  '  'o'"*  ''^'''''* 

must   not   be 

no  remedy  at  all  or  at  any  rate  a  remedy  that  was  imper-  <>ijtiiiuai>io  i.y 
feet  or  madequate  to  the  circumstances  of  the    case.'     It  usual  icmedy 
was  a  valid  objection  in  all  cases  of  appHcations  for  relief  ofhiliuii  ot^ 
by  Injunction  that  the    party  aggrieved  had  a  full  and  '""'" 
adequate  remedy  at  law.     Where  it  did  not  appear  that 
the  remedy  at  law  was  inadequate,  or  that  the  party  ag- 
grieved was  entitled  to  more  speedy  relief  than  that  which 
could  be  obtained  by  the  ordinary  process  of  a  Court  of 
Common  Law  an  Injunction  was  refused.     But  the  remedy 
at  law  must  have  reached  the  necessities  of  the  case.     Un- 
less such  ft  legal  remedy  was  shown,  a  Court  of  E(piity 
might  have   lent  its  aid    by   Injunction   notwithstanding 
the  existence  of  a  nominal  remedy  at  law.' 


• 


I   Child  V.   DimqUiH,  r,   I).    M.   &   (',.,  Cal..  I8».    2(M)   ( 18H(J). /«r  WiJKoii     a 

7H.     Ill  'SnMia  Saidtt  v.  Hiiji  UaJnlui  I'oitci,  .1.1.     .SVe  Kerr,   Iiij.,  42,   43. 

Snhfh,    I.    L.    H..    28    Vl.ul..    I«8.    I7r>  •  lie/iuri  Lai  v.  O/iim    L„l,  I.  I. 

(IH02)  till-  Imlnnv  of  convfiiiciKi-  huh  24  AN.,    1110  (l!H»2). 

held  to  U-  ill  favour  of  thf  i^-u'-  of  mi  »  v.  (intr,  p.  21)  ;  Spi-lliiig  (>ii  cit.,  §  (. 

injunction.  r.  S|Jolling  he  cit,   §§   la,   ItJ,    lligli, 

•   Till'  Shiimiiiigi/i-r    .1  nlr   /■'iii\<iry  (Ju.  Iiij.,  §  .'to. 
V.  Ham  Saratn  VhnlUrjte,  I.  I,.    K.,    14 
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Thus  for  oxaTiipl«>  an  Injunction  would  not  bo  granted 
wluMc  damages  were  an  a(l('(|uat<'  remedy  ;  or  where  the 
appheant  had  such  a  remedy  by  motion  to  quash,  or  set 
aside,  the  writ  or  order  complained  of,  or  by  apphcation 
to  revoke  a  void  order ;  or  where  an  action  at  law  was 
fully  adequate  and  available ;  or  where  the  party  had  his 
remedy  by  attachment,  ccrliori,  appeal,  mandamus,  or  the 
like.'  In  the  same  manner  the  Specific  Relief  Act  provides 
that  except  in  cases  of  breach  of  trust  an  Injunction  can- 
not be  granted  when  equally  efficacious  reUef  can  certainly 
be  obtained  by  any  other  usual  mode  of  proceeding."- 

This  provision  is  an  enactment  of  the  general  principle 
that  an  Injunction,  like  Specific  performance,  is  an  excep- 
tional form  of  relief  intended  to  supplement  the  defects 
of  the  usual  mode  of  proceeding,  and'  therefore  applicable 
only  where  the  ordinary  remedy  is  either  inadequate  or 
not  available.'  The  exception  relative  to  cases  of  breach 
of  trust  is  grounded  upon  the  fact  that  the  beneficiary, 
being  to  the  limit  of  his  interest,  the  true  owner  of  the 
property,  has  a  right  to  restrain  the  trustee  from  deaUng 
with  it  on  his  behalf,  otherwise  than  as  a  prudent  owner 
would  deal  with  it.' 

In  the  undermentioned  case"*  the  Surat  City  Munici- 
pality served  under  section  82,  clause  (3),  of  the  Bombay 
District  Municipal  Act  (III  of  1901),  a  notice  of  demand 
upon  the  plaintiff  for  house-tax  due  by  him  .  'The  plain- 
tiff instead  of  proceeding  under  section  86  of  the  Act 
instituted  a  suit  in  the  Civil  Court  for  an  Injunction  to 
[estrain  the  Municipality  from  recovering  the  house-tax 
rom  him.  The  lower  courts  rejected  the  claim  on  the 
ground  that,  as  the  plaintiff  had  omitted  to  appeal  to  a 

1   BPEch,  Inj..  §§  26— :{0.  »  Collett's  Spocifir  Rflipf  Act,   354. 

«  Aft  I  f)f  1.S77,  s.  r.ti,  <1.  (i)  ;  Soyna  *  lb.  at  p.  294. 
Mister  v.   Hiiyikun,    I.    L.   K.,  9  Cal.,  '"  t'htmilal  y.  Sural  City  Municipal- 
em.  611  (1882).  ify,  I.  L.  11.,  27  Horn.,  40:)  (19(J3). 
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Magistrate  under  section  80  of  the  Act,  his  suit  was  pre- 
mature. Held,  that  section  80  was  permissive  merely, 
and  that  it  did  not  make  it  incumbent  in  every  case  upon 
a  party  complaining  of  an  illegal  hvj  of  a  tax  by  a  Muni- 
cipality to  appeal  against  the  action  of  the  Municipality  to 
a  Magistrate  before  suing  in  a  Civil  Court.  But  held,  also 
(confirming  the  decree),  that  the  Injunction  prayed  for 
in  this  case  could  not  be  granted.  By  section  56  of  the 
#  Specific  Relief  Act  an  Injunction  cannot  be  granted  where 
I  efficacious  relief  can  be  obtained  by  any  other  usual  mode' 
\  of  proceeding.  Section  86  of  Bombay  Act  III  of  1901 
gave  a  remedy  to  the  plaintiff,  but  instead  of  resorting 
to  it,  he  filed  this  suit  for  an  Injunction.  It  was  discre- 
tionary for  a  Court  to  grant  an  Injunction  and  that  dis- 
cretion must  be  exetcised  judicially  with  extreme  caution 
and  only  in  very  clear  cases.  This  was  not  a  case  of  that 
kind. 

Repeated  violations,  however,  of  an  established  legal 
right  cannot  in  ordinary  cases  be  adequately  met  by 
damages,  nor  can  these  damages  be  satisfactorily  as- 
certained.' 

Where  a  suit-  was  brought  to  obtain  an  Injunction  re- 
straining thi'  defendants  from  building  an  iiuligo  factory 
on  the  land  leased  to  him,  it  was  argued  that  if  the  erection 
of  an  indigo  factory  renders  the  land  unfit  for  the  purposes 
of  the  tenancy,  the  plaintiff  is  under  sectioil  25,  clause  {a) 
of  the  Bengal  Tenancy  Act,  entitled  to  eject  the  tenant 
and  that  is  a  more  complete  remedy  than  a  remedy  by  way 
of  Injunction*  And  if  that  is  so,  the  Court  should  not  en- 
tertain a  suit  for  the  less  complete  remedy.  The  Court, 
however,  observed  as  follows  : — "  We  are  of  opinion  that 

1    Ajtaji    Patil  v.    A[xi.   J     L.   1?.,   2«         Mtihaii    Mix'"r.    I.    I,.    \i..   :t|    (',i|.,    I7J 
Bom..  7.10  (liHt2).  (JiMi.!). 

•  Surendra    Nafain   Singh    v.    Hari 
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tliis  contention  has  soveral  answers  to  it.  One  of  thoni 
is  this:  ill."  laiullord  may  not  want  to  eject  the  tenant, 
hut  may  \)r  content  to  have  the  land  prevented  from 
being  changed  prejudicially  to  his  interest  or  being  render- 
ed unfit  for  the  purposes  of  the  tenancy,  and  there  is  no 
reason  why  he  should  not  be  allowed  to  claim  this  lesser 
remedy.  Then  in  tlie  next  place  the  plaintifF  here  is  a 
co-sharer  landlord,  and  unless  his  other  co-sharers  joined 
he  could  not,  regard  being  had  to  the  provisions  of  section 
188  of  the  Bengal  Tenancy  Act,  maintain  a  suit  for  eject- 
ment of  the  tenant.  There  is  nothing  in  section  54  of  the 
Specific  Relief  Act  to  show  that  an  Injunction  is  not  claim- 
able in  a  case  like  the  present.  On  the  contrary  illustra- 
tion {k)  of  that  section,  if  not  quite  in  point,  shows  that 
the  Legislature  did  not  intend  to  exclude  cases  like  the 
present  from  the  scope  of  section  54. 

The  Court  should  not  by  refusing  an  Injunction  and 
allowing  compensation  let  a  trespasser  put  a  value  or 
money's  worth  on  another  man's  property  and  deprive 
him  of  it  against  his  will.'  The  Court  in  the  last  mentioned 
case  observed  as  follows  :—"  Section  5J:  of  the  Specific 
Relief  Act  lays  down  in  effect  that  a  perpetual  Injunction 
shall  not  be  granted  where  the  Court  firtds  that  the  inva- 
sion by  one  man  of  another  man's  right  to  property  is 
such  that  pecuniary  compensation  can  af?ord  adequate 
relief.  But  where  a  man  builds  on  another  man's  pro- 
perty against  the  will  of  the  latter  or  without  his  consent, 
the  invasion  is  practically  one  where  pecuniary  compen- 
sation cannot  ]?e  regarded  as  adequate  relief.  The  owner 
is,  in  such  a  case,  not  only  deprived  of  the  property  but  he 
is  also  deprived  permanently  of  such  user  of  it  as  he  is 
entitled  to  make.     How  are  the  damages  to  be  estimated 

1  Jeihalal      Hirachand     v.     LaU'liai    Dalpalbhai,    1-   L-    R-.   28     Bom..    298, 
303,  304  (1904). 
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in  such  a  case  and  how  can  it  be  said  that  an  award  of  com- 
pensation can  do  justice  to  the  owner  who  loses  the  pro- 
perty, and  all  opportunity  besides  of  using  it  for  purposes 
which  he  may  consider  profitable,  or  beneficial  to  himself  ? 
The  principle  upon  which  such  cases  are  to  be  decided  was 
enunciated  by  Lord  Selbourne,  L.  C,  in  Goodson  v.  Richard- 
son^ where  he  said  :    '  I  cannot  look  upon  this  case  other- 
wise   than  as  a  deliberate  and  unlawful  invasion  by  one 
man  of  another  man's  land  for  the  purpose  of  a  continuing 
trespass,  which  is  in  law,  a  series  of  trespasses  from  time 
to  time  to  the  gain  and  profit  of  the  trespasser,  without 
the  consent  of  the  owner  of  the  land,  and  it  appears  to  me 
as  such  to  be  a  proper  subject  for  an   Injunction.'      And 
there  he  distinguished  between  such  cases  and  cases   of 
ancient  lights  and  covenants.     In  the  former  one   man 
appropriates  to  himself  and  uses  another  man's  property; 
in  the  latter  one  man  does  something  upon  his  own  pro- 
perty which  exposes  him  to  an  action   by  another  man 
The  Courts  lean  towards  compensation  in  the  latter  class 
of  ca-ses  because  the  wrong  is  done  by  the  wrong- doer  upon 
his  own  property.     It  would  not  have  been  a  wrong,  but 
for  the  fact  that  his  right  of  free  user  as  owner  happens  to 
b»'    subject  to  the  right  acquired  by    another  man   for 
the  enjoyment  of  his  property  and  restricting  the  absolute 
right  of  property  of  the  former.     In  such  a  case  when  any- 
thing is  dofie  in  violation  of  right  limiting  another  man's 
right  of  ownershif).  the  Court  naturally  has  to  consider 
whether  the  violation  can  be  compensated    by  damages. 
But  it  is  a  different  thing  when  a  man  illegally  builds  upon 
another  man's  land,  or  builds  in    sni  li  a  way  as  to  over- 
hang a  portion  of  it.     There,  to  use  the  words  of  James, 
L.  J.,  in  Gnodnon  v  Ri('lmrds<m.  he  is  taking  that  which  was 
not  his  for  the  purpose  of  a  profit  to  himself  against  the  will 

L.  R.,  9  Ch.,  221,  224. 
W,  I  9 
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of  the  real  owner.  That  is  taking  another  man's  propeity 
improperly  both  morally  as  well  as  legally.  Relief  by 
way  of  compensation  in  such  a  case  is  tantamount  to  al- 
lowing a  trespasser  to  purchase  another  man's  property 
against  that  man's  will.  On  no  principle  of  law  or  equity 
is  that  allowable  and  the  current  of  decisions  whether  here 
or  in  England  is  opposed  to  it. 
Perpetimi  In-        §  ;^]^     ^f^gj.  ^^^^  estabUsliment  of  the  legal  right  and  of 

]uactious.  "  »  o 

its  violation,  the  plaintiff  may  claim  a  perpetual  Injunction 
to  prevent  the  recurrence  of  the  wrong.  An  interlocutory 
Injunction  is  not  decisive  upon  the  merits  of  the  case,  but 
a  perpetual  Injunction  being  in  effect  a  decree  is  conclu- 
sive upon  all  parties  in  interest.  The  jurisdiction  is 
founded  on  the  equity  of  reheving  a  man  from  the  neces- 
sity of  bringing  action  after  action  for  every  violation  of 
his  right  and  of  finally  quieting  the  right,  after  a  case  has 
received  such  full  decision  as  entitles  the  plaintiff  to  be 
protected  against  further  trials  of  that  right." 

The  aforementioned  principles  apply  equally  to  per- 
petual as  well  as  to  temporary  Injunctions  with  the  ex- 
ceptions hereinafter  stated.  Whereas  upon  an  applica- 
tion for  a  temporary  Injunction,  the  plaintiff  is  required 
merely  to  show  a  clear  frimd  facie  case  :  in  order  to  obtain 
a  grant  of  a  perpetual  Injunction,  the  legal  right  must  have 
been  established,  as  well  as  the  facts  of  its  actual  or  threat- 
ened violation  productive  of  serious  damage.'  A  perma- 
nent Injunction  is  only  granted  when  (1)  some  estab- 
lished right  has  been  invaded,  and  (2)  when  damage  has 
accrued  or  must  necessarily  accrue  from  th3  act  or  omis- 
sion complained  of.-'  There  must  have  been  (1)  a  material 
injury  to  a  clear  legal  right ;  and  (2)  damages  must  not  be 

1  See  Kerr,   Inj..  42—48  ;  Imperial       451. 
Gas  Company  v.   Broadbent,  7   U.    I..,  '^  Krixlna    Aijyan    v.     V encalachelli 

612  ;  Loumdes  v.  BeUle,  33  L.  J.  Cb.,        MudaU,  7  Mad.H.  C.  R.,  60,  71(1872) 
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a  sufficient  compensation.'  The  conduct  of  the  appUcant 
and  his  agents  must  not  have  been  such  as  to  disentitle 
the  applicant  to  rehef,"-'  and  the  principles  relating  to  delay 
and  acquiescence'^  are  equally  applicable  to  the  case  of  per- 
petual as  to  that  of  temporary  Injunctions. 

However  to  justify  the  Court  in  refusing  to  interfere 
there  must  be  a  stronger  case  of  acquiescence  than  is  suffi- 
cient to  be  a  bar  upon  the  interlocutory  application.  The 
Court  will  not  act  upon  light  grounds  against  the  legal 
rights  of  the  parties.  There  must  be  fraud  or  such  acquies- 
cence as,  in  the  view  of  the  Court,  would  make  it  a  fraud  in 
the  applicant  to  insist  upon  his  legal  rights  '  The  Court 
will  consider  the  balance  of  convenience  or  inconvenience/ 
and  will  not  grant  a  perpetual  Injunction  when  equally 
efficacious  relief  can  certainly  be  obtained  by  any  other 
usual  mode  of  proceeding,  except  in  case  of  breach  of  trust;^ 
and  will  lastly  in  general,  before  exercising  its  jurisdiction, 
have  regard  not  only  to  the  dry  .strict  rights  of  the  plain- 
tiff, but  also  to  all  the  surrounding  circumstances  of  the 
ca.se.' 

§  32.     In  addition  to  the  preventive   jurisdiction  there  M'mdatory 

Injiinftions. 

is  super-added  the  power  of  the  Court  to  grant  a  manda- 
tory Injunction,  that  is,  an  order  compelling  a  defendant  to 
restore  things  to  the  condition  in  which  they  were  at  the 
time  when  the  plaintiff's  complaint  was  made.  A  manda- 
tory  Injunction    may   be   either  temporary  or  perpetual 

'    Ahhindrimmal    v.    S.   Venknlaihrl-  •   .Act    I    of    1877.    ».    5(1.  rl.   (i)  ;   v. 

la   Mu'lnli.  tl  .MiKi.  M.  C   K.,  112,    llti  untf.  pp.   125,   ]'26. 

nS71).     following    Slrniijhl     v.    Burn.  ■»    Wimd   v.  SutrUfjr,    L'   Sim.    N.    .S.. 

L.    R.,  a  Ch.  App..    IH.'J  ;  wr   .Act    I    of  HKi.      Si-c  !\n  to  the  ^(pncrnl  priinipli'M 

1877,  «.  M.  governing    the    grant     of     pcrpi-tuiil 

■  Act    I  of    1S77,  H.   .'■.(1,  .1.   (/)  ;  V.  InjunctiofiH.  Act  I  of  1877.  hs.  54.  fiO, 
ante,  p.   1 12.  passim. 

■  /«;..  «1.  (h);  \.(,u(f.  pp.   114.1  IB.  •  v.    ante.    p.  20  ;    Art    1    of  1877, 

*  Kerr,      Inj.,      43  ,    44  ;      v.    nnlr,        ".   55  ;   tlip  Oouri   iniiy  order  that  the 
Pfi.  117,118  operation   of   the    Injunction  shall  bo 

•  V.  ante,  p.  124. 
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aiul  the  })rinciple.s  regulating  its  grant  are,  those  which 
are  appHcable  to  preventive  Injunctions,  temporary  or 
perpetual,  as  the  case  may  be.  It  is  granted  generally 
on  the  same  principles  and  >^ubjcct  to  the  same  condi- 
tions as  a  perpetual  Injunction.  When  a  mandatory 
Injunction  is  granted  under  section  55  of  the  Specific  Relief 
Act  two  elements  have  to  be  taken  into  consideration ; 
in  the  first  place  the  Court  has  to  determine  what 
Acts  are  necessary  in  order  to  prevent  a  breach  of  the 
obligation ;  in  the  second  place  the  requisite  acts 
must  be  such  as  the  Court  is  capable  of  enforcing.' 
As  already  observed  caution  is  required  in  the  grant  of 
all  preventive  relief.  It  has,  however,  been  said  that 
the  exercise  of  the  power  to  grant  mandatory  Injunctions 
must  be  attended  with  the  greatest  'f)ossible  caution,  and 
that,  although  every  case  must  depend  upon  its  own 
circumstances,  the  Court  will  not  interfere  except  in 
cases  in  which  extreme,  or  at  all  events  very  serious, 
damage  will  ensue  from  its  interference  being  withheld. 
The  tendency,  however,  of  modern  decisions  is  towards 
a  less  sparing  exercise  of  the  jurisdiction  than  prevailed 
formerly.* 

A  mandatory  Injunction  may  be  issued  in  respect  either 
of  a  breach  of  contract,-  or  of  an  obligation  arising  in  tort. 
So  if  a  person  by  new  building  obstructs  ancient  lights,  an 
Injunction    may    be    obtained    against    him,  *  not    only 


suspended  until  after  a  certain  period  : 
Smith  V.  Smith,  20  Erj..  50.5  :  1  Set. 
199. 

'  Lakshmi  Naraiii  Bannerjee  v. 
Tara  Prtt*anna  Bannerjee.  I.  L.  R,, 
31  Cal..  944,  949  (1904). 

•  Ratanji  Hormasji  Bottletralla  v. 
Edalji  Hormasji  Botthivalla.  8  Bom. 
H.  C.  H..  181.  188  (1871),  per  fiargfut , 
J.,    citing    laemberg     v.     Easl     India 


House  Estate  Company,  3  D.  J.  &  S., 
263  ;  Diirell  v.  PrilrMrd.  L.  R.,  1  Cli. 
A  pp.,  244. 

•  Kerr,  Inj..  480—484  ;  Banrhhnd 
Jamna'las  v.  Lallu  Haridas,  10  Bom., 
H.  C.  R.,  9.5  (1873).  As  to  mandatoi y 
Injunctions  to  carry  out  considerabFe 
public  works,  see  Municipal  Commis- 
sioners of  Madras  v.  Branson,  I.  L.  R., 
3  Mad.,  201,  210  (1881). 
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restraining  him  from  going  on  with  the  buildings,  but  also 
ordering  him  to  pull  down  so  much  of  them  as  obstructs 
these  lights.'     A  mandatory  Injunction  may  be  granted 
to  restrain  the  publication  of  a  libel,  even  though  it  may 
be  shoAvn  not  to  be  injurious  to  the  complainant's  pro- 
perty.*-'    It  has  been  held  in   England  that  in  exercising 
the  jurisdiction  by  way  of  mandatory  Injunction  against 
acts  in  violation  of  contract,  covenant  or  agreement,  the 
Court  looks  to  the  express   stipulation  of  the    agreement, 
and  is  not,  as  in  cases  of  trespass  or  nuisance,  influenced 
by  considerations  as  to  the  nature  or  extent  of  the  damage, 
or  the  comparative  convenience  or  inconvenience  of  grant- 
ing or  withholding  the  Injunction ;  for  that  a  man  who 
enters    into    an    agreement  is    bound  in  equity  to  a  true 
and    literal    performance  of  it,    and    cannot  be  suffered 
to  depart  from  it  at  his  pleasure,  leaving  the  other  party 
to  his  remedy  by  damages  at  law.^     It  seems,  however, 
in  this  country  that,  subject  to  the  provisions  of  section  57 
of  the  Specific  Relief  Act,  the  principles  governing  the 

'  Act    I  of   l«77.  8.   55.   Illustration  inji  Peatonji,   L   L.    R..   10  Bom..  390 

(o) :   aii'l  HOC   Ralaiiji  llnnnrttji   liollle.'  (1885)  ;  t res pH.ss,    Jan'airi     v.     //.     A. 

walla    \.    Kdalji  Uf.rma-ji    Hi'lllnralla,  A'?/u7c,  J.  L.  H.,  13  AH..  08  (1890)  ;  .Act 

s  ]{oin,  II.  ('.  H.,  iKj  (IH71)  ;  Kdii'lih'-'l  J  of  1877,  a.  55,  Illustration  (6) ;  ou8t«r 

■Inmiuidni  v.   hilln  /luri'liin.   10     Biuri.  !)>'  <'o-8harer  ;  Shwli    v.    A)nip   Singh, 

H.  ('.   It..  95(187:5);  Jumiuvlax  Sliun-  1.   I-   K.,  12  All.,    130  ( 1889)  ;  laudlorfl 

kkarlat  \.  Aliruirain  l/rir/ivaii,  I.  Ij.  1!..  aiid  t<"iiaiit ;    Ramanadlmn    v.    Zamin - 

•2  Bom..    133(1877)  ;  .Wiii'llciohor   Hal-  <lar  nj  Ramuad,  1.  L.  K.,  1(>  .Mud..  -107 

govan    v.  Uluitjuhhai     /'ranhhalaI'Mai,  (1893).     Brca<-li    of   conlidcntial    com- 

I.   L.    K.,  8   Bom.,  95  (1883)  ;  Kadar-  munication,  Act  I  of  1877,  s.  55,  lUus- 

hhai  V.  Rahimhluii,  I.   L.   I!..   13  Bom..  trafionH   (c),    (/),  (r/)  ;  infriiigenu-nfs  of 

»J74      (1889);      lllmnnxham       Silkanl  ligl'ts   »»   lett<?in,    ih..  Illustration  (rf)  ; 

Xwikami     V.     Mnrohn       Ramrhandra  copyright,    trade-mark,    ib.,     lllustra- 

Pai,    I.   L.    K.,   18  Bom.,  474  (1894);  *•'<"'  (!/).  ind  so  forth. 

Benode    Cixmaree    Dossee    v.    Souda-  *  Act  1  of  1877,  h.  5.5,   llluatratioii 

miney  l>iMiite,   I.   L.   R.,   16  (Jal.,  262  (c)  u«  to  the  law  prior  to  the  Act,  see 

{1889);/ya/«  v.  Maharu,   1.   L.    K.,  20  Sh' I'hrrd    v.    Truslccn    <>/    llie    Port    of 

Bom.,   788(1895);  Yaro   v.   Aiiaullah,  Bombay,   1.   1>.    H.,    1    Bom.,   132,    177 

I.  L.  K.,  19  All.,  2.59  (1897).  (1870). 

Other  UttU.     As    to  right    of    way,  •  Ken,  Inj.,   tso,    181. 
BOO  '/'.  /.  /'.  Railway  ComiKiny  v.  \ow- 
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grant  of  Injunctions  are  the  same,  whether  the  acts  sought 
to  be  restrained  by  a  breach  of  contract  or  a  tort.'  In 
both  cases  there  must  bo  no  acquiescence  and  damages 
must  not  be  a  sufficient  remedy,'^  and  the  restoration  of 
things  to  their  former  condition  must  be  the  only  reUef 
which  will  meet  the  requirements  of  the  case. 

Prompt  action  is  essential  if  a    mandatory  Injunction 
is  the  desired  remedy.''     Where  a  plaintiff  has  not  brought 
his  suit  or  applied  for  an  Injunction  at  the  earliest  oppor- 
tunity, but  has  waited  till  the  act  complained  of  by  him 
has  been  completed,  and  then  asks  for  a  mandatory  Injunc- 
tion, such  an  Injunction  will  not  in  general  be  granted.* 
The  Court  will  seldom  interfere  to  pull    down  a  building 
which  has  been  erected   without  complaint,  ^  and    unless 
very  serious  damage  would  otherwise  result  will  not  order  a 
building  akeady  finished  to  be  pulled  down** :    though  the 
Court  will  have  regard  to  the  character  of    the  building 
sought  to  be  removed  ,■  and  there  is  no  rule  which  pre- 
vents the  Court  from  giving   relief  where  the  injury  sought 
to  be  restrained  has  been  completed  before  the  commence- 
ment of    the  action/     Where  the  defendants  thought   fit 
to  carry  up  a  wall  since  the  decree  of   the  Lower  Court, 
notwithstanding  an  appeal  to  the  High  Court,  a  mandatory 
Injunction  was  issued  directing  them  to  remove  it." 

'  See  Act  I  of  1877,  ss.  12,  54.  (1898). 

«  Ranchhnd  Jamnada-i  v.  UUu  Hari-  '   li^^i"dc   Cmmarec  Dosme   v.   -SV.w- 

da-%  10  Horn.  H.  C.  R.,  95(1873)  ;  Kvn,  damimij  Uoswe,  I.  L.  1?.,  Hi  Cal.,  2(i() 

Inj.,  49  ;  Nandkishor  Balgovan  v.  Hha-  ( 1889). 

guhhai     Pranvalabhdas,     I.    L.    H..   8  •  Oort  v.   Clark,.A^i  W.    I!.  (Kuj-.). 

Bom.    95  (1883).  569,     See    Sparlitvf     v.    Claraon,     17 

•  Ghamsham   Mikatil   Xadkarui   v.  W,  II,  (Eng,),  018. 

Moroba  HamcJiatidra  Pai,  I.  L.  1'...   IH  '  Baxter  v.   Bower,   41    1,.    .1.     Cli., 

Bom.,  492  (1894);KeiT,  Inj.,  50.  51.        625, 

*  Beiiode   Coomaree  Dossee   v.    Sou-  •  Kerr,   Inj.,  50. 

damimy  Dossee,  1.  L.  R..  16  Cal.,  252  »  Kwlarhhai    v.  liahimhhai,    I.    U 

(1889).   Sec    Haji    Syeil   Mahomed  v,        li.,  U  Bom.,  674  (1889), 
Gulab    Rai,    1,    L,    K„  20  All,,  345 
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Where  a  temporary  Injunction  had  been  granted  against 
building  it  was  held  on^appeal  that  it  must  be  maintained 
on  the  principle  that  m  such  a  case  matters  should  be 
allowed  to  remain  as  far  as  possible  in  statu  quo.  and  that 
the  defendant  must  not  be  placed  in  a  position  to  say 
afterwards  upon  the  basis  of  his  own  act  that  on  equitable 
considerations  demolition  should  not  be  insisted  upon.' 

Mere  notice  not  to  continue  to  obstruct  plaintiff's  rights, 
is  not,  when  not  followed  by  legal  proceedings,  a  suffi- 
ciently special  circumstance  for  granting  a  mandatory 
Injunction.'-'  The  fact  that  the  plaintiff  has  given  notice 
of  objection  to  what  is  threatened  before  it  has  been  car- 
ried out,  does  not  make  the  Injunction  a  thing  of  course.^ 
On  the  other  hand,  if  the  act  complained  of  is  continued 
or  carried  on  after  notice  that  it  is  objected  to  and  the 
injury  is  of  a  serious  nature,  the  jurisdiction  will  be  exer- 
cised more  freely  than  in  cases  where  complaint  is  not 
made  until  after  it  is  completed.' 

In  the  undermentioned  case^  plaintiff  sued  to  restrain 
the  defendants  from  erecting  a  certain  door.  The  plaint 
also  contained  a  prayer  for  "such  other  relief  as  the  Court 
might  think  fit."  After  fihng  the  plaint  the  plaintiff 
applied  for  an  interim  Injunction  pending  the  hearing  of 
the  suit,  which,  however,  was  refused.  The  defendants 
thereupon  erected  the  door,  and  at  the  hearing  contended 
that  inasnmch  as  the  plaint  prayed  only  to  prevent  the 
erection  of  the  door  and  not  for  its  removal  when  erected 
the  plaintiff  could  not  (jhtaiii  the.  latter  relief  in  this  suit 
but  must  tile  a  fresh  suit.     The  lower  Court  dismissed  the 


'  Chandra  Sath  Pal  v.  8ree  dobinii  '  'lit'      tihamnuggcr     Jute     Faclory 

(.'hi)uylhiiri,  i\  V,  V\'.  N.,  .'{OS  (llMMi).  <Jomi>anij   v.    HaM  Narain   ('iMllcrjce, 

*  lim.tdr   Voomaree  Unnitet    v.    Sua-  1.  L.  K.,  14  Ciil..  iH'.t.  i:(H>  ( IH8()). 

daiiuiuy  l)omn-,  I.  \,,  H,,  |«  Cal.,  2.'>2  *  Kin,  Inj.,  4!t,  Wl. 

(1W89)  ;  but     ni\i;    .lamnitai    Sliankar-  *   Maijanlal  v, ''hholalal,    I.    L.    I!., 

lal  V.  Attwirnm  Hur)i\;iii.   I.    L.    11,.  _'  2(1    Horn.,    13»i    (1001). 
Bom..  i:J7.  i;w  (l«77;. 
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suit,  holding  that  on  the  erection  of  the  door  a  new  and 
different  cause  of  action  had  arisen  for  which  a  fresh  suit 
must  be  filed  on  appeal.  Held  (reversing  the  decree  and 
remanding  the  case),  that  on  the  suit  as  framed  the  Court 
could  grant  a  mandatory  Injunction  for  the  removal  of 
the  door.  The  suit  was  rightly  framed  in  the  light  of  the 
circumstances  which  existed  when  it  was  brought.  It  was 
the  defendant's  subsequent  conduct  which  rendered  it 
necessary  that  the  plaintiff  should  be  given  as  prayed  for 
in  his  plaint,  such  other  relief  as  the  Court  might  think  fit. 
The  Court  will  take  into  consideration  the  comparative 
convenience  and  inconvenience  which  the  granting  or 
withholding  the  Injunction  would  cause  to  the  parties.' 
But  if  the  plaintiff'  has  sustained  an  injury  which  can  be 
effectually  remedied  in  only  one  way,  it  is  in  general  no 
ground  for  depriving  the  plaintiff  of  relief  that  the  defen- 
dant will  suffer  more  by  the  issue  of  an  Injunction  than 
the  plaintiff,  if  his  claim  could  be  reduced  to  money,  would 
suffer  by  being  awarded  merely  a  money-compensation  .- 
It  Ues  upon  the  defendant  to  show  and  prove  the  defence 
that  the  right  has  been  lost  by  reason  of  acquiescence  or 
delay. '^  A  mandatory  Injunction  should  not  be  granted 
against  a  trespasser  compelling  him  to  come  on  the 
land  on  which  he  had  trespassed  to  remove  an  encroach- 
ment made  thereon  by  him.* 

A  mandatory,  hke  any  other.  Injunction  should  be  en- 
forced by  execution  of  the  decree  in  which  it  was  given. 
A  suit  will  not  He  for  damages  for  non-compliance  with 
the  Injunction."  " 


'  Kerr,  49,  98  (188:{). 

*  Jamnadaa  Hhankarlal  v.  Atmaram  *  Navrnji  v.    Dantur,  1.    J..   K.,   28 

Harjivan,  1.  L.  K.,  2  Bom.,  133,  139  Doin.,  20(1903). 

(1877).  »  Jaualri  v.  U.  A.  Emile,  l.  L.  R., 

■*  Xandkishor    lialgovan    v.    liha'ju-  13  All.,  98  (1890). 
kai  PranvaUaljMas,  I.  L.  R.,  8  Bom., 
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8  nn.     Where  a  suit  is  brouffbt  to  obtain  an  Iniunction  Relief  which 

''  *=  ■  may  be  given 

and  the  facts  disclosed  are  such  that  the  plaintiff  is  entitled  i"  a  suit  for 

.an  Injunc- 

to  some  rehef.  that  relief  will  be  one  of  three  ascertained  Hon. 
forms,  namely  :  (1  )  an  Injunction  ;  (2)  damages  ;  (3)  a 
combination  of  an  Injunction  with  damages.  The  Court 
cannot  compel  a  plaintiff  who  is  entitled  to  its  aid  by 
Injunction  or  damages  to  accept  some  other  form  of 
relief  than  those  abovementioned. 

If  upon  a  consideration  of  all  the  facts  and  of  the  prin-<''  -^"  injunc- 
ciples  regulating  the  grant  of  preventive  relief  an  Injunc- 
tion is  the  appropriate  remedy,  the  Court  will  issue  an 
Injunction  temporary  or  perpetual  aptly  formed  to  meet 
the  requirements  of  the  particular  case.  The  granting  of 
preventive  relief  is  entirely  within  the  discretion  of  the 
Court.'  The  princijTles  upon  which  the  Court  exercises' 
this  discretion  have  been  dealt  with  in  the  preceding  pages.'* 

If  the  Court  be  of  opinion  that  looking  to  these  prin-  ('')  i^imagcs. 
ciples  the  case  is  not  one  for  which  an  Injunction  is  a  fit- 
ting remedy,  it  has  a  discretion  to  grant  damages  in  lieu 
of  an  Injunction.'  The  grounds  upon  which  this  discre- 
tion to  grant  damages  in  lieu  of  an  Injunction  should  be 
exercised  have  been  the  subject  of  discussion  in  several 
reported  Indian  cases.  Formerly  the  Court  of  Chancery 
had  no  inherent  power  to  ascertain  the  amount  of  damages 
sustained  by  reason  of  tortious  acts  unattended  with  pro- 
fits to  the  ft^rong-doer.  The  jurisdiction  to  give  and  assess 
damages  in  respect  of  such  acts  was  first  con  ferret)  on 
the  Court  of  Chancery'  by  Lord  Cairns,  .4ct,  21  and  22 
Vict.,  c.  ;?7.    • 

By  that  Act  the  Court  of  Chancery  was  empowered,  if  it 
thought  fit,   "  to  award  damages  instead  of  granting  an 


I   Act  I  of  II-177.  H.  r,2.  Ahmr,ll,hn,/,  I.  L.  H.,  H  lU.ni..  70(1SH.1). 

•  V.  nnlr.  j|§  2\t—.i2.  *  Koir,    Inj..  .1!)  ;  Joyce,  Inj..    6tf3 

'■>  Land  Mortgage  Hank  "/    India   v.        — 606. 
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Injunction  in  cases  falling  within  its  jurisdiction,  and  since 
that  Act  it  has  had  to  exercise  the  same  discretionary 
power  when  the  question  has  arisen  whether  damages  or 
preventive  rehef  should  be  granted.  The  particular  effect 
of  that  Act  does  not  appear  to  have  received  much  consi- 
deration until  th"  cas '  of  Aynsleu  v.  Glover.^  The  full  dis- 
cussion it  then  received  makes  it  unnecessary  to  refer  to 
earlier  authorities.  The  Master  of  the  Rolls  in  that  case, 
after  discussing  the  earlier  decisions  which  doubtless  reveal 
a  great  variety  of  opinions,  expresses  his  own  view  to  be 
'  that  whenever  an  action  can  be  maintained  at  law  and 
really  substantial  damages,  or  perhaps  I  should  say  con- 
siderable damages,  can  be  recovered  at  law,  there  the  In- 
jun tion  ought  to  follow  in  equity  ;  generally,  not  univer- 
sally.' He  then  refers  to  Lord  Cairns  '  Act,  and  points 
out  that  the  Act  '  gives  a  new  power  to  the  Court  purely 
discretionary  to  substitute  damages  '  in  cases  in  which 
'  before  the  passing  of  the  Act  this  Court  would  have  grant- 
ed an  Injunction,'  expressing  an  opinion  that  it  is  'a  rea- 
sonable discretion'  and  must  depend  upon  the  special  cir- 
cumstances of  each  case  whether  it  ought  to  be  exercised  '; 
and  as  an  illustration  of  its  application  he  refers  with  ap- 
proval to  Curriers'  Company  v.  Corbett^  as  showing  that 
the  Court  will  take  into  consideration  the  fact  of  the  injury 
to  the  plaintiff  being  of  a  slight  nature  (although  sufficient 
to  sustain  an  Injunction)  as  contrasted  with  the  serious 
damage  to  the  defendant.  The  subsequent  decisions  by 
the  Master  of  the  Rolls,  Smith  v.  Smit/i^  and  Krehl  v.  Bur- 
rell,^  afford  further  illustrations  of  the  principle  on  which 

1   18  Kq.,  546  at  pp.  553,  554  &  555.  tliinkiiig  he  could  pay  damages  for  it," 

*   '"ThiH  diseretion  must  be  ajudi-  p>r  Sir  G.  Je.ssel,  M.  K.,  in  Umilh  v. 

cial     discretion,     exercised     according  Umilh,  L.  K.,  20  Eq.,  505. 

to  something  like  a  settled  rule,    and  •'  2  Dr.  &  Sm.,  355. 

in  such  a  way  as  to    Y)revent  tli€  de-  *  20  E(j.,  600  at  p.  606. 

fendant    doing    a    wrongful    act    and  <  7  Ch.  JJiv.,  551  at  p.  564. 
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IH 


the  discretion  vested  in  the  Court  of  Equity  of  awarding 
damages  in  lieu  of  an  Injunction  should  be  exercised.  In 
Holland  v.  Worlcy.^  Mr.  Justice  Pearson,  after  referring  to 
the  above  decisions  by  Sir  G.  Jessel,  laid  down  the  rule, 
which  he  said  he  thought  would  be  in  accordance  with  the 
view  of  the  Master  of  the  Rolls,  that  in  those  cases  (of 
infrin<jement  of  easements)  where  the  injury  would  not 
be  so  serious,  where  the  property  might  still  remain  the 
plaintiff's  and  be  as  substantially  useful  to  him  as  it  was 
before,  the  Court  may,  if  it  thinks  fit,  exercise  the  discre- 
tion given  it  by  the  Act.  "^ 

In  the  case  last  cited  it  was,  however,  said'  that  the 
question,  whether  damages  are  a  sufficient  compensation 
does  not  present  itself  to  the  Courts  of  this  country  in  pre- 
cisely the  same  manner  and  form  as  it  does  to  a  Court  of 
Equity  in  England.  This  latter  Court  in  awarding  dam- 
ages under  Lord  Cairns'  Act  exercises  a  discretionary 
power  in  departing  from  the  specific  relief  which  it  had 
hitherto  exclusively  afforded,  and  could  scarcely  be  ex- 
pected to  take  so  broad  a  view  of  the  subjects  as  the  Courts 
of  this  country  whose  duty  it  is  under  the  Specific  Relief 
Act  not  to  grant  an  Injunction  where  damages  afford 
adequate  compensation. 

"  The  power  of  the  Courts  of  India  to  grant  a  per- 
petual Injunction  is  determined  by  the  Specific  Relief  .Act 
I  of  I'^TT  section  54,*  It  is  to  be  remarked  that  this  limi- 
tati«)n  of  the  power  of  granting  an  Injunction  is  identical 
with  the  coudition«*  upon  which  the  Court  of  Equity  in 


'  2«<'li.  Div..  mr,  at  |).  587.  ■»  Wliiili   provides    thai     tlic  (nwil 

•  I'lr  .S.iincfit,  ( '.  .1.,  iji  l)hunjilth<>ii  iiiiiy  grant  Huvh  an  Iiijiiiiction  wlicn  lii<' 
(.■Diiai/i  l.'mriijar  v.  Liilum,  I.  L.  I',.,  (Ii'fcnilant  inviulrsor  tlirnit^'liBtoiiiv  miIc 
13  Horn.,  L'.W  (l«88),  iit  |i|i.  :.'B(I.  I'lJI.  Ilir  |)l(iiutin'M  \\v,\\\  lo.  or  onjoyniciit 
The  prnwagr  Ikih  been  uliglitly  abridged  of,  property  ;  and  where  the  inviision 
in  the  \fxl.  \n  nw\\  thai     piMunimy  roinpr-rifiiil  ion 

*  lb.  a\  p.  2111.  wuuld  uot  aQord  aducjuutu   relict. 


140  INJUNCTIONS    GENERALLY. 

England  lias  alwavs  asserted  the  jurisdiction  of  granting 
preveniive  relief  in  cases  of  this  nature,  ^n  Attorney- 
General  V.  yir.Jiol,^  Lord  El  don  says  '  that  the  foundation 
of  the  jurisdiction  appears  to  be  that  injury  to  property 
which  renders  it  in  a  material  degree  unsuitable  for  the 
purposes  to  which  it  is  now  applied,  or  lessens  consider- 
ably the  enjoyment  which  the  owner  now  has  of  it.  The 
Court  considers  that  injury  of  this  nature  does  not  admit 
of  being  measured  and  redressed  by  damages.'  In  Straight 
V.  Burn,'^  Lord  Justice  GifEard  says  :  '  I  take  the  course  of 
this  Court  to  be,  that  when  there  is  a  material  injury  to 
that  which  is  a  clear  legal  right,  and  it  appears  that  dam- 
ages, from  the  nature  of  the  case,  would  not  be  a  complete 
compensation,  the  Court  will  interfere  by  Injunction.* 

' '  Now,  it  is  to  be  observed  that  the  Specific  Relief  Act 
whilst  laying  down  the  general  principles  upon  which  such 
reUef  may  be  granted,  still  leaves  it  entirely  in  the  discre- 
tion of  the  Court  whether  the  Court  will  give  relief  by 
Injunction  or  damages,  and  in  so  doing,  has  placed  the 
Court  very  much  in  the  same  position  as  the  Court  of  Chan- 
cery found  itself  after  the  passing  of  Lord  Cairns'  and 
Mr.  Rolt's  Acts,  which  enabled  that  Court  to  award 
the  plaintiff  compensation  in  lieu  of,  or  in  conjunction  with, 
preventive  relief.  Sir  G.  Jessel  discusses  the  effect  of  the 
former  Act  upon  the  practice  of  the  Court  ui  Aynsleij  v. 
Glover.^  He  says  :  "It  will  deserve  the  most  serious  con- 
sideration hereafter  as  to  what  class  or  classes  of  cases 
this  enactment  is  to  be  held  to  apply.     Although  in  terms 

'   It)     \'c8.     Jun.,     342.     And     see  Habibhhoy    &    Kesowram    Ramanand, 

Jackson  V.  Duke  of  Newcastle,  3  DeG.  \.  h.  K.,  8  Bom.  at  p.  67  (1883). 

&  .1.,  27.5,  per  Lord  Westbury,  whose  .5  Ch.  App.,  163  at  p.  167. 

statement  of  the  law  was  adopted  by  •*  Dhunjilihoy    Cowasji    Umrigar    v. 

Lord    Hatherly    in    Denl    v.    Auction  Lisboa,  I.  L.  K.,  13  Bom.,  252  (1888), 

Mart  Co.,  L.  R.,     2    Eq.,    238  ;  cited  at  pp.  269,  260. 

IQ  Land  Mortgage  Bank  v.  Ahmedbhoy  *  L.  K.,  18  Eq.,  54-i. 
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SO  wide  and  so  long,  it  never  could  have  been  meant,  and 
I  do  not  suppose  it  will  ever  be  held  to  mean,  that  in  all 
cases,  the  Court,  of  its  own  will  and  pleasure  or  at  its  own 
mere  caprice,  will  substitute  damages  for  Injunction.  I 
am  not  now  going,  and  I  do  not  suppose  any  Judge  will 
ever  do  so,  to  lay  down  a  rule  which,  so  to  say,  will  tie  the 
hands  of  the  Court.  The  discretion  being  a  reasonable 
one  should,  I  think,  be  reasonably  exercised,  and  it  must 
depend  upon  the  special  circumstances  of  each  case  whe- 
ther it  ought  to  be  exercised.  The  power  has  been  con- 
ferred, no  doubt  usefully,  to  avoid  the  oppression  which  is 
sometimes  practised  in  these  suits  by  a  plaintiff  who  is  en- 
abled— I  do  nAt  like  to  use  the  word  'extort' — to  obtain  a 
very  large  sum  of  money  from  a  defendant  merely  because 
a  plaintiff  has  a  legal'right  to  an  Injunction  ;  I  think  the 
enactment  was  meant  in  some  sense  or  another  to  prevent 
that  course  being  successfully  adopted.  There  may  be 
some  other  special  cases  to  which  the  Act  may  be  safely 
applied,  and  I  do  not  intend  to  lay  down  any  rule  upon 
the  subject.' 

"  No  doubt  the  jurisdiction  of  the  Court  of  Chancery 
in  question  of  relief  by  Injunction,  &c.,  as  stated  by  Lord 
Eldon  in  Attorney-General  v.  Nichol,'^  and  explained  by 
V  C.  Wood  in  Dent  v.  J  action  Mart  Co.;^  and  by 
Sir  G.  Jessel  in  Aynsley  v.  Glover,^  is  treated  as  existing 
where  substantial  damages  would  be  given  by  a  Court  of 
law/'    But  the  Courts  of  this  country  have  the  jurisdiction 


1   Lanri    Miirlyagi' Jliaiik    v.    Ahmul-  junction  cuii  be  gnintod  whcicvor    sub. 

bhoy,   I.   \j.    K.,  H   Bon),  at    |i|i.   T".  71  Ktimtial     iliuiiagcH  could     be    uwardcil 

(188.3),  j>tr  fSurgpnt.  C.  .1.  under   the    KnglJHh    Law."    jier   West. 

•  16  Vph..  342.  J.;  un<l  in  Ai/v/iley  v.  flUiver  /it  p.    fi.'iri, 

•  L.  K..  2  V.i\.,  2.38.  JoHsrsI,    M.    H..    points    out    tluit    tlit- 
'  L.   R.,  18  K().,  M4.  word   'substantial,  is  not     used  in  the 

•  See  S'andkinlwT  lialgovan  v.  seiiHe  of  'enormous.'  If  tlir  injurv 
fihagtifihai  I'ranyalahhdaii,  I.  I<.  H,,  complained  of  Is  of  a  mateiin!  nuliirc. 
8    Uum.    (1883),    at    j).    07.      "An    in-  the    Court    will    grunt    an  injunrtiop 
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Hoth  of  n  r(Mirt  of  Law  and  Equity,  and  in  tlie  exercise 
tlip  discretion  will  roi,'ard  the  '  uiateriality  '  of  the  injury 
in  the  sense  in  which  that  expression  was  used  by  Sir  G  • 
Jessel  in  S7nitfi  v.  StnitJi,^  and  which,  as  pointed  out  by  Fry, 
J.,  in  National  Provincial  Plate  Insurance  Compani/  v. 
Prudential  Insurance  Company,'*  means  something  more 
than  is  sufficient  to  give  the  Court  jurisdiction  to  grant  an 
Injunction  and  may  depend  on  all  the  circumstances  of 
the  case."''  Acquiescence  is  one  of  those  circumstances 
and  its  existence  may  induce  the  Court  to  give  damages 
instead  of  an  Injunction,'  or  may  preclude  the  recovery 
of  even  nominal  damages." 

Section  54,  clauses  (6),  (c)  and  {d)  of  the  Specific  Relief 
Act,  states  (subject  to  the  discretion  of  the  Court  as  pro- 
vided by  section  52)  the  cases  in  which  a  perpetual  Injunc- 
tion may  be  granted  where  the  defendant  invades  or 
threatens  to  invade  the  enjoyment  of  property.  In  ap- 
plying these  provisions  the  Courts  will  do  well  to  be  guided 
by  the  decisions  of  the  Court  of  Chancery  in  England 
which,  it  cannot  be  doubted,  are  the  source  from  which 
the  above  provisions  have  been  drawn. ^  And  the  same 
general  principles  apply  to  the  granting  of  a  temporary, 
as  to  a  perpetual,  Injunction.'     But  in    following  these 


Iliihjo(d'f  V.  Shreirxhiiri/  and  Birmiiitj- 
linm  Railii'a;/  <'<>..  ri  P.aihv.  Cns..  4'2i  ; 
Kniil  V.  Hiirnll.  7  <|i.  I)..  r,M  ■.  1 1  Cli. 
D  ,  14fi  ;  Holland  v.  Worle;/,  26  Ch. 
1)..  r>~H  ;  firfmiriiiid  v.  lioriff;/.  '.i'.i  ('\i. 
J)  ,  471  :  otherwise  where  ;i  irioiiey. 
paynieiit  in  an  ;i(ler|uate  eonsider- 
atioii:  Alhuy.  Aifrf^.W.  S..  ISH4. 
242:  HiiUaiid  v.  Worlfi/.  siiinii. 
I,.   1!..  20  Eq.,  .5("i. 

»  H  Ch.  J)..  768. 

■  0'liaiia«ha'n  Xilka'it  Xadkarni  v. 
Mmroha  Hamchandru  I'ai,  I.  L.  K.,  IM 
KcTi.  at  J..  484  (1894);  so  an  iiijuno- 
tioQ   bas  been  refused,  tbougl'  at  the 


same  time  it  was  held  that  theplaiiititi 
was  entitled  to  substantial  damages  ; 
Dhnnjthlioii  ('(uranji  Lnm't/ar  v.  Lii- 
hnii.  1.  I,,  l;  ,   l;i  Hom..  2.'i2.  264  (1888). 

*  Rainhliiiil  .liiiinuithis  V.  Lalltt  //arl_ 
das,  1(1  I'xiiii.  II.  ('.  I'...  95.  97  (1873)  ; 
Sayers  v.  foll,/er,  2S  Ch.  I)..  |0:5. 

»  KflMei/  V.   I),.d(l.  .52  I..  .1.,  Ch..  .■?4. 

•  Land  Mtirtgagf  Hank  «/  Initiu  v. 
Ahmedhfwy  fJahihhhoy  d-  Kcsowram 
Ramanand.  I.  L.  R.,  8  Horn,  at  j>.  67 
(188:J).  per  Sargent,  C.  J. 

'  Xuastrwanji  Menvavji  Panfjlay 
V.  Gordon,  I.  L.  H.,  6  Bom.,  266,  279 
(1881),  V.  ante,  p.  7. 
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provisions  the  terms  of  the  Indian  Acts  and  Codes  and  tlie 
constitution  of  the  Indian  Courts  must  not  be  overlooked. 
Moreover  rs  pointeJ  out  by  West..  J.,'  it  is  not  easy  to  re- 
concile all  the  English  cases  on  the  question  of  Injunction 
as  opposed  to  damages  :  the  question  is  one  of  degree,  and 
the  whole  of  the  circumstances  are  seldom  or  never  stated. 
The  Court  has  under  that  section  jurisdiction  to  grant 
an  Injunction  in  those  cases  where  pecuniary  compensa- 
tion would  not  afford  adequate  relief.  The  expression 
"adequate  relief  "  is  not  defined,  but  it  is  probably  used 
in  the  sense  in  which  Kindersley,  V.  C,  used  it  in  Wood  v. 
SutcUffe'^  as  meaning  ' '  such  a  compensation  as  would, 
though  not  in  specif,  in  effect  place  the  plaintiffs  in 
the  same  position  in  which  they  stood  before."  It  does 
not,  however,  follow  'that  in  such  cases  a  plaintiff  is  en- 
titled as  of  right  to  an  Injunction.  Under  the  Specific 
Relief  Act  the  Courts  are  given  a  discretion  to  grant  or 
withhold  an  Injunction,  as  in  England  they  have  a  discre- 
tionarv  power  to  award  damages  in  lieu  of  an  Injunction. 
In  this  view  of  the  law,  the  Court  has  to  consider  in  each 
case  not  merely  whether  the  plaintiff's  legal  right  has  been 
infringed,  or  even  materially  infringed,  but  also  whether 
under  all  the  circumstances  of  the  case  he  ought  to  be 
granted  an  Injunction  as  the  proper  and  appropriate 
remedy  for  such  infringement.^  It  must  appear  from  the 
circumstance's  in  evidence  in  each  case  that  the  interfer- 
ence or  obstniction  complained  of  is  not  a  trivial,  but  a 
substantial  injury  which  is  not  capable  of  being  fully 
estimated  in  f«,'cuniary  damages  as  respects  (lie  future  as 
well  as  the  past.* 

\   Sanilkinhor    v.     Ithttyuhhai,     I.     I-.  I N  Hoiri.  (  iMi)  I ).  .il  p.   IHH,    per  {'nviau, 

K.,  8  Horn,  at  j.p.  it7.  1(8  (I88:i).  .). 

*  21  L.  .1..  Ch.  Bt  p.  255.  «    I'lninumwmy   Tevar    v.    rif    Col- 

'   fllutnti.ifuitn    Silkniit    Xndkitmi    v.  tutor  oj  Madiira.rt  Ma<l.  II.  ( '.     H.,  U. 

Moroba    Ramchandra    fa*,    J-    L.    K.,  24,  (I8(IU),  uiid  mc  ut  {>.  25,  wheru  it  it) 
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Even  if  it  be  difficult  to  suppose  that  pecuniary  damages 
would  not  afford  adequate  relief,  it  should  be  shown  that 
there  is  some  standard  for  ascertaining  them.'  If  there  be 
no  such  standard  and  the  case  is  otherwise  a  proper  one, 
an  Injunction  will  issue.'-  But  it  is  not  sufficient  to  pre- 
vent the  granting  of  damages  that  the  enquiry  is  one  of 
difficulty  and  the  result  must  to  a  great  extent  be  matter 
of  opinion,  provided  that  there  are  data  upon  which 
experienced  persons  may  form  an  estimate.''  Section  54, 
sub-section  (6)  of  the  Specific  Relief  Act,  has  application 
to  such  cases  as  are  referred  to  in  the  Illustrations  (A)  and 
(V)*  to  the  section  where  there  is  no  possible  standard  with 
reference  to  which  the  contemplated  injury  can  be  com- 
pensated rather  than,  for  example,  to  a  case  of  injury  to 
property  like  a  house  occupied  by  its  owner  in  danger  of 
being  deprived  of  its  ancient  light. °  As  pointed  out  in  the 
case  last  cited,  the  threatened  disclosure  of  a  confidential 
communication  is  an  illustration  of  the  class  of  cases  re- 
ferred to  in  section  54,  clause  (6). 

As  already  observed  the  determination  of  the  question 
whether  relief  by  Injunction  or  by  damages  shall  be  grant- 
ed depends  upon  the  circumstances  of  each  case.  Some 
examples  however  of  the  application  of  these  principles 
are  here  given.     Thus  it  was  held  that  the  re-erection  of 


said.  ■  ■further  the  injury  is  one  of  a 
constantly  rt-eurring  liind  and  from 
the  very  nature  of  the  easement  (of 
water)  it  would  be  iinpraetiealile  to 
estimate  an  .idequate  i-ompensation 
in  pecuniary  damages  as  a  proper 
substitute  for  the  relief  by  injunction. 

1  The  Lu'xl  Morlga(/(-  Bank  i>f 
India  v.  Ahmedhhoy  Hnhihhhoi/.  I.  L. 
R.,  8  Bom.  at  p.  4S. 

■  Act  I  of  1 877   s.  o4    <l.  ('-). 

•  The  l.iind  Mortyagf  Hank  nj 
India  V.  Ahtnedbhoy  Babibbhoy,  aupra, 


at  p.  72. 

*  And  see  Ratnanadhan  v.  Zamin- 
dar  oj  Ramnad,  1.  L.  11..  IH  Mad..  407, 
409  (1893). 

»  flhaiiaxham  M^kaiil  Kadkarni  v. 
Moroba  Ramchatidru  Pai ,  I.  !-•.  H.,  18 
Horn.  (1894)  at  p.  489,  pfj  Farran,  .). 
.So  the  (/ourt  has  directed  an  inquiry 
to  ascertain  the  damage  where  the 
nuisance  was  an  obstruction  of  the 
plaintiff's  light  :  The  Land  Mortgage. 
Bank  of  India  v.  Ahmedbhoy  llabib- 
bhoy,  I.  L.  R.,  8  Bom.  (1883)  at  p.  72. 
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his  house  by  the  defendant,  notwithstanding  notice  from 
the  plaintiff,  so  as  to  darken  some  of  the  principal  rooms  of 
the  plaintiff's  house,  making  them  unfit  for  occupation 
during  the  day  without  artificial  light,  was  an  injury 
which  could  not  be  adequately  redressed  by  an  award  of 
damages.'  So  also  any  act  by  which  the  control  of  light 
and  air  are  taken  out  of  the  hands  of  the  person  entitled 
to  them,  or  by  which  the  access  of  light  and  air  to  the  win- 
dow of  a  dwelling-house  is  interfered  with,  is  frimn  facie 
an  injury  of  a  serious  character.  When  a  defendant, 
therefore,  without  leave  or  license,  took  possession,  of  the 
plaintiff's  window  as  completely  as  if  he  had  blocked  it  up 
altogether,  it  was  held  that  the  injury  was  not  reparable 
by  damages.^ 

But  when  the  phftntiff  has  no  other  than  a  pecuniary 
interest  in  the  premises  and  would  always  have  been  satis- 
fied with  a  liberal  solatium  for  its  violated  rights,  damages 
may  properly  be  substituted  for  an  Injunction.^ 

An  obstruction  to  a  right  of  way  has  been  held  to  be  a 
real  and  substantial  inconvenience  entitling  to  an  Injunc- 
tion.' A  forced  joint  occupation  of  an  undivided  dwelling- 
house  of  a  Hindu  family  by  an  intruder,  even  though  he 
be  an  owner,  against  the  will  of  the  resident  Hindu  co- 
parcener, is  an  injury  for  which  pecuniary  damages  would 
not  be  compensation.*^     If  the  Court  sees  that  the  damage 


I  Jtimnu'lat,    dr.   v.   A'maratn,   tt-r.,  I',..    HI   I'.om.  nXi  (1891). 

I.  L.  K.,  2  Bom..  133  (1877);  but  the  »  Sandkinlatr    v.    liluigubUa  .    1.    L, 

remedy  (lo|X'inls  iij^iii  the  fiir'ti  proved,  H.,  8  Horn.,  '0^  (1883). 

/foncA/iorf  V. /.a//u.  10  Horn.  H.  C.  K.,  *  Thi      Land     MorUjay<'     Hank     of 

96  (1873);   Dhunjihhnij  Cowasji   Umri-  India   v.  Ahmcdhhoij  Ilabibbhoij,   1.   L. 

gar  v.  Liaboa.  I.  L.   U.,  13  Horn.,  252  H..  8  Horn,  at  j).  91  (1883). 

(1888);  The  Lund    Mortgage    Hank    v.  ♦  d.  I.  /'.  Haihiay  v.  Nowroji  Pea- 

Ahmcdhhoy,  I.  L.  H..  8  Bom.,  71.  72  ;  tanji,   I.   L.  1!..    10  Bom.,  390  (1885). 

Btnode    Ooomarve    Dosaee    v.    Houdu-  »  Avantnalh    Dty  v.  Mackintosh,   0 

miney  Donacc.   I.    L.    P...    1«  Cal.,  252  H.  I-.  K..  571.  573  (1871). 
(1880);  iVoaorWMH  V.    Munihi,    I.    L- 

W.   I  10 
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caiised  to  the  plaintiflt  by  the  act  complained  of  is  unsub- 
stantial and  trifling,  it  will  hesitate  upon  imposing  any 
obstacle  in  the  way  of  a  company,  such  as  a  Railway  Com- 
pany, serving  the  interests  of  the  general  public.'  Where 
certain  persons  sued  for  an  Injunction  and  for  a  decla- 
tory  decree  as  to  their  title  to  free  access  with  their  patrons 
to  certain  sacred  shrines  and  to  receive  presents  from 
their  patrons  unfettered  by  certain  rules  which  had  denied 
this  title,  it  was  held  that  they  were  entitled  to  such  a 
decree  as  also  to  further  relief  by  way  of  permanent  In- 
junction as  the  defendants  had  threatened  to  invade  their 
enjoyment  of  property,  and  the  invasion  was  such  that 
pecuniary  compensation  would  not  afford  adequate  relief.* 

In  a  suit  for  a  mandatory  Injunction  to  remove  a  wall, 
it  was  said  that  if  the  plaintiff  had  quietly  acquiesced  in 
the  building  of  it  and  had  only  objected  on  its  completion, 
the  Court  should  award  him  damages  only.^ 

In  the  case  of  obligations  arising  from  contract  the  Court 
will  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  the  Specific  Relief  Act  relating  to  specific 
performance ;  and  will,  if  the  case  be  otherwise  proper 
grant  an  Injunction  where  it  would  decree  specific  perform- 
ance.* It  follows  therefore  that  an  Injunction  cannot  be 
granted  to  prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  enforced.^  And  as 
a  contract  which  is  one  for  the  non-performance  of  which 
compensation  in  money  is  an  adequate  relief  cannot  be 
specifically  enforced,^  so  an  Injunction  will  not  be  granted 


'   a.  I.  p.  Railway  v.    Xouroji  fes-  (1873). 

tmji,    I.    L.    K.,    10    Bom.,    3!>0,    394  *  Act  I  of  1877,  s.  54.     As  to  the 

(1885).  cases  in  which  it  will  decree  specific 

•  Kalidas  Jivram  v.  Gor  Purjaram  pi-rformiince,  v.   ih.,  m.    J  2— 30. 
Ilirji,  1.  L.  K.,  15  Bom.,  30!)  (1890).  •  Ih.,  s.  56,  cl.  (/). 

•  Ranchhod  Jamnadasv.  Lallu  Hari-  •  lb.,  s.  21,  cl.  (a)  ;  see  Illustrations 
doB,     10    Bora.     H.     C.     R.,      9-5,   97  to  that  clause ;  see  Nelson,  p.  103. 
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to  prevent  its  breach.'  When  a  contract  comprises  both, 
an  affirmative  and  a  negative  agreement,  though  the  Court 
may  be  unable  to  compel  specific  performance  of  the  first, 
it  may  yet  grant  an  Injunction  to  perform  the  latter  agree- 
ment.- And  so  when  the  defendant  in  England  agreed 
with  a  Railway  Company  to  serve  the  latter  exclusively 
for  four  years  in  India  and  having  come  to  India  at  the 
€xpense  of  the  Company  and  served  it  for  two  years  left 
its  service  for  that  of  another  employer,  it  was  held  that 
the  plaintiff  company  were  entitled  to  an  interlocutory 
Injunction  restraining  the  defendant  from  serving  others, 
in  that  pecuniary  damages  would  not  adequately  compen- 
sate the  company  for  the  defendant's  breach  of  contract.* 
A  person  may  contract  himself  out  of  the  remedy  by 
Injunction  as  whe^e  he  has  agreed  that  the  remedy  in 
respect  of  the  breach  of  an  agreement  shall  be  in  damages  ; 
in  which  case  the  Court  will  not  grant  an  Injunction.* 
Priml  jade  any  purely  mercantile  contract  is  one  admit- 
ting of  compensation  in  money.''  But,  of  course,  it  may 
be  shown  that  under  the  particular  circumstances  the  case 
is  otherwise. 

If  money-compensation  is  the  proper  form  of  relief,  it 
should  obviously  be  compensation  measured  by  the  right 
infringed.  It  is  only  in  respect  of  this  that  the  plaintiflf 
is  competent  to  sue,  and  suing  on  a  limited  ground  a 
plaintiff  •cannot  be  entitled  to  compensation  on  one 
greatly  inore  extensive.''  In  Dider  that  damages  should  be 
an  adequate  substitute  for  an  Injunction,  they  must  cover 

Act  I  of  1877,  M.  5H,  cl.  (/).  .S,,„r  Muhmiiillilf,;)  .larrijlihiii  I'lrUmi/, 

"   /''..  »•  5".  I.  L.   l:.,  17   l!..Mi..  711   (IS'.Cl). 

"    M'l'lrni      liailHaij      Com/iai!/      v.  »    ll,iji     Muliil     Mlitrnkhi     v.     Ilnji 

Hiiol,  I.  L.   |{.  It  Mml..  I8(IS0())   ;  Miul  Ahihil   ll„rl,„.     I.    I-.    I!..   (I    1'..imi..    .■).   7 

i;c   CaUiftn/i  llnrjimn  v.    Sarsi     Tri-  (iHHl). 

cum,  1.  \..  \<.,  \H  Uoin..  702,711  (18ii4);  *   Th>'  Lund  MurUjaqi-  hank  <>l  India 

ih.,  I.  L.  If.,  11*  Horn.,  7«l  ( l8i».-,).  v.   Ahmcdhhoij  llal,il>l,hoij,    \.   I..    K.,  8 

*   Munrherji    Furdmnji      MilUa      v.  Horn.,  :{5,   03  (1883). 
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(a)  If  the 
plaintiff  be 
held  entitled 
to  damages, 
they  must  be 
given. 


(6)  Assess- 
ment of,   and 
enquiry  as  to, 
damages. 


the  whole  area  which  would  have  been  covered  by  the 
injunction  and  must  comprise  as  well  the  damages  for 
wrongful  acts  continued  up  to  the  time  of  trial  as  for  those 
which  had  taken  place  before  the  issue  of  the  writ.'  If 
the  wrongful  act  has  come  to  an  end  before  the  trial,  the 
Court  has  jurisdiction  nevertheless  to  assess  the  whole  of 
the  damages  accrued.'^  When  an  action  is  brought  for 
an  Injunction  in  respect  of  a  threatened  injury  and  no- 
actual  wrong  has  been  committed  by  the  defendant,  the 
Court  has  no  jurisdiction  to  give  damages  in  substitution 
for  such  Injunction.^ 

If  the  Court  be  of  opinion  that  a  plaintiff  is  entitled  to 
relief,  but  that  damages  and  not  an  Injunction  is  the 
appropriate  remedy,  it  must  award  damages,  or  order  an 
enquiry  as  to  damages.  It  cannot  dismiss  the  plaintiff's 
suit.  In  England,  formerly,  if  a  bill  in  Equity  were 
dismissed,  the  plaintiff  would  have  had  his  suit  at  law  for 
damages.  In  this  country,  however,  a  new  suit  would 
not  lie,  and  consequently  when  the  plaintiff  is  held  entitled 
to  a  remedy  the  appropriate  remedy  should  be  awarded.* 
It  is  no  objection  to  the  grant  of  damages  that  they  have 
not  been  specifically  prayed  for  ;  they  may  be  had  under 
the  prayer  for  general  relief.''  Nor  is  the  right  to  damages 
lost  because  performance  has  been  obtained  from  the 
defendant  before  the  suit  comes  to  a  hearing.*' 

The  parties  either  in  the  Original  or  Appellate''  Court  may 
agree  as  to  the  amount  which  shall  be  payable  as  damages. 


1  Fritz  V.  Uosbon,  14  Cii.  D..  54:j, 
556,  657. 

•  Ih. 

•  Dreyjus  v.  Peruvian  (Inann  Com- 
pany, L.  R.,  43  Ch.  D.,  .316. 

•  Ca:ianfi  Harjivan  v.  Xarai  Tri- 
cum,  I.  L.  R.,  19  Bom.,  764,  770 
(1895). 


»  Cation  V.  Wy'ld,  32  Beav.,  266  ; 
Belts  V.  Neilaon,  3  Ch.  App.,  441  ; 
Stanley   v.  Shreioshury,    19  Eq.,    616. 

*  Cory  V.  Thames  Iron,  d:c..  Com- 
pany,   11  W.  R.,  (Eng.),  689. 

''  Benode  Coomaree  Doasee  v.  Sou- 
damincy  Dossee,  I.  L.  R.,  16  Cal.  at 
pp.  262,  264  (1889). 
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Thus  a  sum  may  before  judgment  be  agreed  upon  as 
satisf^'ing  the  claim  to  which  the  plaintiff  is  entitled 
to  as  damages,  it  being  left  to  the  decision  of  the  Court  to 
deal  with  the  question  as  to  whether  an  Injunction  should 
or  should  not  be  granted  under  the  circumstances  of  the 
case  ;  or  a  similar'  agreement  may  be  entered  into,  leaving 
it  to  the  decisions  of  the  Court  whether  the  plaintiii  be 
entitled^^  any  relief  whether  by  Injunction  or  damages. 
If  there  be  no  agreement  as  to  the  amount  of  damages 
the  Court  may  itself  award  damages  to  the  plaintiff,  or 
order  an  enquiry  as  to  damages.^  An  enquiry  as  to  the 
damages  will  not,  as  leading  to  greater  expense,  be  directed 
where  there  is  no  difficulty  in  assessing  the  damages,  but 
the  Judge  will  himself  assess  them  at  the  trial.'  Where 
enquiry  as  to  damages  would  have  been  costly  and  in  any 
case  a  decree  for  damages  against  the  defendant  would 
not  have  been  of  much  value,  the  Court,  under  the 
particular  circumstances  of  the  case,  awarded  nominal 
damages  only.'  Where  no  issue  as  to  damages  is 
framed  or  tried  by  the  Lower  Court,  the  Appellate  Court 
may  refer  to  the  case  back  to  the  first  Court  for  the  trial  oi 
an  issue  as  to  damages  under  section  560  of  the  Civil 
Procedure    Code  ;''  or  may  itself  determine  the  same.^ 

Damages  may  be  combined  with  a  limited  Injunction,  (ij,,  i  .nMUna- 
Though  this  form  of  relief,  which  is  expressly  provided  for  '^^^^  'a„<'i'"" 
by    Lord   ^'airns'    Act,  is   not  mentioned  by  the  Specific  i"!""*^^'""- 
Relief  Act,  it  may  yet  be  awarded  where  the  circumstances 
of  the  case  so  require."     So  where  in  a  suit  in  respect  of  a 


'    /It.,  at  |),  2ill.  damine.y  Posacc,   I.  I-   K..    Iti  < 'iil.    at 

a  'aUianji   /larjimn   v.    Snrxi   Tri.  pp-  -8^.  2«4   (1889). 

rum,  \.  L.  U.  li)  Hoin.  iit  p.  TTOdSH/i).  •  ('alHaiiji  lliirjimii   v.    Siir\i    Tri- 

'■'•   Kfrr,   Inj.,  41.  mm  \.  L.K.,  li»  Honi.  ul  p.  7"tt  ( ISltri)  ; 

*  f'alianji  J/arjivan   v.    Xarxi    Tri-  see  Civ.  Pr.  Code,  b.  ."irttl. 

cum  L  L.  H.,  I»  Horn.,  7tU,  77<I(IW">).  ^    'I'hr      l.timl      Mi>rt</.r/,       Hnnk      .,/ 

*  /,'< />/W<     ('i-i.iifirrr    /),,«,.         s       V,,i/.  fii'liit     V.      Ahnirilliliiii/     liiiliilihliiii/    ,ini| 
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nuisance  the  Original  Court  had  granted  such  an  Injunctioiv 
the  order  was  upheld  by  the  Appellate  Court,  which  ob- 
served as  follows  : — "In  the  present  case  damages  have 
been  combined  with  a  Hmited  injunction.  This  particular 
combination  of  relief  is  not  expressly  provided  for  in  the 
Specific  Relief  Act.  But  by  section  52  of  the  Act,  '  pre- 
ventive relief  is  granted  at  the  discretion  of  the  Court  ' 
By  section  54  '  an  Injunction  may  be  granted  to  prevent  a 
multiplicity  of  judicial  proceedings,'  which  embraces  as 
well  repeated  suits  by  the  same  plaintiffs  as  a  series  by 
different  plaintiffs.  On  the  other  hand,  section  56  says  an 
Injunction  cannot  be  granted  '  when  equally  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode 
of  proceedings.'  A  mere  award  of  damages  in  this  case 
would  not  prevent  future  claims  for  future  injuries. 
Preventive  relief  may,  therefore,  properly  be  given,  but 
being  given  to  a  certain  extent,  it  appears  that  for  the 
residual  injury  which,  as  the  learned  Judge  below  has 
found,  is  really  small,  damages  will  afford  an  efficacious 
relief — equally  efficacious  as  relief,  though  not  so  efficacious 
in  delivering  over  the  defendants  to  the  tender  mercies  of 
the  plaintiff's  company.  The  judgment  of  Bramwell,  B.- 
in  the  Stockport  WaterivorJcs  Company  v.  Potter,^  shows  that 
it  is  an  important  ingredient  in  the  wrong  occasioned  by 
carrying  an  offensive  business,  if  all  possible  remedial 
measures  are  not  adopted.  We  think  this  Court  may 
prescribe  such  measures  as  the  condition  of  continuing  a 
business,  and  give  damages  for  the  inevitable  injury 
where  these  will  suffice,  though  Rolt's  At-t  and  f/ord 
Cairns'  Act  are  not  in  force  here.  At  any  rate,  the  de- 
fendants, who  are  the  persons  to  be  affected  by  the  injunc- 
tion, may,  if  they  dislike  the  combined  remedy,  avoid  it  by 


Kisowmm  Ramamnd,  I.  L.  H.,  H  Bom.  '  !!  H.  J-..  .32C.  :  'M  L-  ■!.  Kx..  !«• 

ut  pp.  77,  91  aSH-.)). 
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submitting  to  an  injunction  which  will  apparently  close 
their  factory.  If  the  defendants  submit,  the  plaintiffs' 
company  cannot  complain  that  in  addition  to  damages  it 
obtains  a  further  discretional  rehef,  leaving  it  to  the 
necessity  of  further  litigation  only  should  a  reasonable  use 
of  their  premises  be  exceeded  in  future  by  the  defendants. 
The  modified  conditional  injunction  framed  by  the  learned 
Judge  below  is  calculated  in  its  intention  to  provide  the 
requisite  remedy  in  this  case  by  reducing  the  annoyance 
caused  by  the  working  of  the  mill  to  such  a  moderate  and 
perhaps  irreducible  minimum  as  will  be  fairly  compen- 
sated by  damages  for  the  premises  occupied  by  the  plain- 
tiff's company  affected  by  it.  [t  will  only  be  necessary 
to  mould  the  wording  so  as  distinctly  to  provide  against 
any  increase  of  smokfe,  cotton,  fluff  or  noise  of  machinery 
beyond  what  subsisted  at  the  date  of  the  decree  (see  Gold- 
smid  V.  Timhridye  Wells  ImprovemeMl  Commissioners),^  and 
to  add  that  the  injunction  does  not  free  the  defendants 
from  any  necessity  they  may  be  under  of  working  always 
80  as  to  cause  the  least  annoyance  reasonably  possible  to 
the  occupants  of  the  premises  with  respect  to  which  the 
decree  is  made.  It  may  be  that  inventions  will  be  made 
by  which  the  now  inevital)le  annoyance  may  be  easily 
diminished  ;  and  should  a  right  then  arise  for  the  neighbours 
to  a  working  of  the  mill  so  as  to  be  less  offensive,  they 
ought  notio  be  precluded  from  that  right  by  an  injunction 
intended  for  their  benefit.'^ 

§  .'54.     The  Court    may  refuse  relief   or  give  rehef  either  if  relief  bo 

.  nivon  it  must 

by  Injunction,  or  damages,  or  by  a  combination  of  both^  im  of  ono  or 

—  -_ —  -  -  -     -    (itlier  of 'he 

I   \,.  R.,  1  Ch.,  340   S.  C,   3fi  L.  J.,  titlu   to   an   injunction  depends   upon  preceding 

Ch.,  :Jh2.  the  fiKt    that  tlioro  it)  no  proper  eom-  '^'"1^8. 

•  7'A/;      l.tiixl      Miirlf/iK/i      Hunk     '</  penHiitifiii  in   diimagi^s,   the  latter   will 

Itulia  V,   Ahmr.dhhiitiij  HitUibbh'tiJ    anil  iicil    he    granted     in      addition  to  tlio 

Kejiowmm     Kiimaiiand,     I.     L.     15.,     H  iiijiinillon  ;    Kardlc;/    v.    <Jrunville,  24 

Bom.     at    pp.    01—03    (l«H3);    it    hux  W     K    (Knu  ),  r.l'S. 

however    aUo    been    helil    that,    if    the 
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but  it  cannot  compel  a  plaintifli,  who  is  entitled  to  its  aid 
to  accept  some  other  form  of  relief.  So  in  the  under- 
mentioned case'  the  plaintiff  complained  that  the  defend- 
ants intended  to  build  so  as  to  obstruct  the  passage  of 
light  and  air  through  an  ancient  window  in  his  house,  and 
render  a  room  therein  unfit  for  use,  and  prayed  for  a  per- 
petual Injunction  restraining  the  defendant  from  so  build- 
ing. The  Subordinate  Judge  granted  the  Injunction  as 
prayed.  The  defendants  appealed  to  the  Joint  Judge  who 
amended  the  lower  Court's  decree  by  ordering  the  removal 
of  the  Injunction,  and  directing  in  its  stead  a  new  window 
to  be  opened  by  the  defendant  in  the  plaintiflt's  house  to 
the  east  of  the  window  in  question,  the  light  into  which 
would  not  be  interfered  with  by  the  defendant's  house. 
The  High  Court  on  appeal  reversed  this  decree,  holding 
that  the  plaintif!  had  an  absolute  and  indefeasible  right 
to  the  easement  which  he  had  acquired,  and  the  only  pos- 
sible question  was  whether  an  Injunction  or  damages  was 
the  appropriate  remedy  under  the  circumstances  of  the 
particular  case,  and  that  the  form  of  relief  which  had  been 
given  by  the  Joint  Judge  to  the  plaintiff  was  one  which 
the  latter  could  not  be  compelled  to  accept. 

1  Kadarhhai    v.    Bahimbhai,    I.    L.  R..  13  Bom.,  674  (1889). 
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(ii)  In    urgent    ca.ses    by  motion        ji  41.  Appeal    in    the    matter   f>F 
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§  35.     The  means  by  which  an  Injunction  is    obtained  Means  by 
as  also  all  other  rules  of  practice  governing  the  issue  of  janetion  is  * 
this  form  of  relief,  constitute  a  portion  of  the  general  law  "  '^"''"*'  * 
relating  to  the  procedure  to  be  followed  in  civil  suits,  and 
are  to  be  sought  for  in  the  rules  and  practice  of  the  High 
Courts  and  the  provisions  of  the  Civil  Procedure  ('ode. 
The  rules  I'elating  to  the  obtaining  of  temporary  Injunc- 
tions   only    are    dfalt    with    in    this    Cjiapter.     Perpetual 
Injunctions  arc  obtuiniiblc  by  (iccrce    made   at   llic    Irial, 
and  the  practice  relating  thereto  is  the  same  as  tliat  wliidi 
governs  the  making  of  decrees  granting  other  than  spec-.i- 
fic    rf'lir-f. 

An  Ininiutioii  will,  as  already  observed,  only  he  'Taut-'''  '"jnix-'ionH 

■^  •  lUe    f^riillteil 

cd  upon,  or  in,  a  suit  praying  for  that  or  ot  lier  rrjicf.     '{'here  "i"'"  ""'<■• 
must  be  a  penfling  action  in  which  the  Injunction  may  be 
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obtained  :'    though  possibly    in  extremely    urgent    cases 
the  Court  may,  in  accordance  with  the  English  practice, 
tyrant  an  Injunction  before  the  filing  of  a  plaint  upon  the 
plaintiffs  undertaking  to  institute   a  suit  forthwith.'     In 
actions  for  an  Injunction,    as  in  other  actions,  the   rule 
applies  that  all  persons  interested   in   the   subject-matter 
should  be  made  parties  to  the  proceeding  on  either  the 
one  or  the  other  side  of  the  record."     As  a  general  rule, 
an  Injunction  should  be  specifically  prayed  for  when  the 
obtaining  of   that  relief   is    a   substantial   object   of   the 
action  ;  though  leave  will  be  given  to  amend  the  plaint  by 
adding  a  prayer  for  an  Injunction  and  an  Injunction  may 
be  granted  at  the  bearing  of  the  cause  though  not  prayed 
for  in  the  plaint. '     So  after  decree  parties  to  the  suit  or 
persons  who  have  or  may  come  in  tmder  the  decree  will 
be  restrained  from  taking  proceedings    contrary  to  the 
decree  or  violating  its  spirit  without  any  prayer  for  an 
Injunction.'     When    the    plaint    has    been    registered    a 
summons  is  issued  to  the  defendant  to  appear  and  answer 
the  plaintiff's  claim. ^ 
(U)  in  urgent         As  a  general    rule,    notice   of    an    application    for    an 
^tTon^ea:        Injunction  must  be  given  to  the  opposite  party.     But  in 
^thout  notice,  cases  whcrc  the  object  of  granting  the  Injunction  would 
and  before,  or  ^^^  defeated    by    delay,    in    urgent   cases    of   threatened 

alter  appeftr*  j  j  c 

I   V.  anh,  p.  41;  High,  Inj.,  §  1566.  v.    PeMar,    12    Bom.  H.    C.    R.,    199- 

'  V.  «H/e,  p.  64,  n.  (3).  (18/5);  Miinirijxil   Co^imissioneis   for 

•  I)     17,     ante;  Spelling's   Extra-  Tovm  of  Madras  \.  Branson,  I.  L.  W., 

ordinary    Relief,    §   070;  High,    Inj.,  3   Mad.,   201  (1881);  Publie  Trustees, 

^§    1.547 — 1564  ;  and  see  as   to   s.    30  Sheplunl  \.   Tru.itees  of  I'orl  of  Bom- 

of  the  Civ.  Pr.  Code;  Baijw  Lai  Par-  Imij.  I.  L.  I!..  I   l'.or,n.,  132,  477  (1876). 

batia   v.   Bulak   Lai  Pnthuk,   I.  L.    R.,  As  to  tenant's  and  landlord's    respcc- 

24   Cat..    3S5  (1897);  right  to   sue   a.s  tive    right*  of    aetion,  see    Tlit   Land 

constituted  attorney,  A'eTnaiw    v.  De-  Mortgage  Bank  of  India  v.   Ahmedbhoy 

mndrappa.    1.    L.   R.,   15    Rom.,    177  //«6i/>6/(oy,  I.L.  R.,8  Bom.,87,88  (1883). 

(ISWi);   Injunetions  against  .Municipal  ^  .Joyce,      Inj.,     1262,     1263;    Kerr, 

bodies,       ChahiUas       v.      Municipul  Inj.,  612;  Civ.  Pr.  Code,  ss.  50  (e),  53* 

Cammisgioner  of  Bomhaij,  8  Bom.  H.  *  Joyce,  Inj..   1263. 

V.    15..    85    (1871);  Uormanji  K<irnf.tji  *  Civ.  Pr.  Code,  Ch.  \1. 
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mischief  and  in  cases  where  notice  of  an  intention  to 
apply  for  an  Injunction  might  lead  to  the  commission  of 
the  act  before  the  time  for  hearing  a  motion  on  notice, 
an  Injunction  may  be  granted  ex  parte  before  or  after 
the  appearance  of  the  defendant  to  the  suit.'  In  very 
pressing  cases  an  Injunction  may  be  applied  for  ex  parte 
before  service  of  the  writ  of  summons.' 

An  Injunction  is  granted  ex  parte  and  without  notice 
to  the  opposite  party  only  in  cases  where  considerable 
mischief  might  ensue,  if  the  issue  of  the  process  were 
delayed,  until  notice  should  be  given  to  the  party  against 
whom  it  is  sought.  The  power  to  issue  an  ex  parte  In- 
junction no  doubt  exists  but  the  greatest  care  should  be 
employed  in  its  exercise.  There  may  be  instances 
where  the  injury  is  so  great  that  an  ex  parte  Injunction 
is  necessary  but  the  Court  should,  if  possible  always 
require  notice,  however  short  to  be  given.''  "  Such  an 
Injunction  on  the  application  of  one  party,  and  without 
previously  giving  to  the  person  to  be  affected  by  it  the 
opportunity  of  contesting  the  propriety  of  its  issuing,  is 
a  deviation  from  the  ordinary  course  of  justice,  which 
nothing,  but  the  existence  of  some  imminent  danger  to 
property,  if  it  be  not  so  granted,  can  justif3^  A  case 
therefore,  of  irremediable  mischief  impending  must  be 
made  out.  }3y  this  is  certainly  not  meant  necessary  and 
inevital)le  (festruction,  but  great  and  serious  danger  not 
capable  of  being  averted  probably,  if  daily  be  interposed. 
The  Court  with  a  proper  jealousy  has  guarded  the  es- 
tabli.shment  of  this  anomalous  practice  by  a  very  salutary 


I  Civ.      I'r.     ('(kIi^   h.     41(4;    Joyic.  '   //.     \.    //..     I    (  li.    I).,    21ii;   Coir- 

Itij..    12<>l;   Kpit.    Iiij.,   (llfi,    ♦11(1,    hut  l/ouinf    V.    Colrhiiiiriii;    il).,  lllKI;   /Iniiiil 

ill    the    nlwi-ncc  of    iircHHJiig    iiwrHHit v  v.  MiUini,  24  W.  H.,  (Kiig.),  A2I. 

it  is   impropfT  to  do  ho.     8|M-lliiiK  "/'•  *  lluri  \.  Hecrelanj  nj  Sinir  jor Imli'i, 

"■/..  8  l(»|tl.  I.    I,.    |>..    27    Hotii..    4:'».   4.-.I  (l<t(i:i). 
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rule  which  requires  that  a  full  communication  should  be 
made  to  the  Court,  which  grants  the  Injunction,  of  all 
material  facts  which  might  influence  its  decision."  As 
observed  by  Sir  Lawrence  Peel,  C.  J.,  in  the  case  already 
cited,  the  Courts  have  guarded  the  practice  of  ex  parte 
Injunctions  by  the  rule  which  requires  that  all  material 
facts  should  be  disclosed.  So  where  a  motion  was  made 
on  a  partial  statement  of  the  facts  and  the  dissolution  of 
the  Injunction  was  resisted  on  a  case  not  then  made, 
it  was  said  that,  if  the  Court  allowed  this,  it  would 
encourage  the  suppression  of  important  facts  and  the  Court 
dissolved  the  Injunction,  and  held  that  where  a  fact  is 
not  communicated  which  would,  if  communicated,  have 
prevented  the  issue  of  an  ex  parte  Injunction,  the 
Injunction,  will  be  dissolved,  even  'though  a  fraudulent 
suppression  be  not  made  out."  It  is  a  general  rule,  there- 
fore, that  on  an  ex  parte  application  for  an  Injunction 
the  material  facts  must  be  fully  and  fairly  stated  to  the 
Court.'  If  the  Court  be  of  opinion  upon  an  application 
ex  parte  that  the  case  is  not  so  urgent  as  to  require  its 
immediate  interference,  it  will  either  grant  a  rule  nisi, 
or  order  notice  of  the  application  to  be  served  on  the 
defendant. 
uiij  111  other  In  other  than  urgent  cases  justifying  the  issue  of  an 
mWot  a^rde  ex  parte  Injunction,  application  should  be  made  after  the 
noticfSe,  filing  of  the  plaint  and  before,  or  after,  appearknce  of  the 
Z^lZ^c?'  defendant  for  a  rule  nisi  which  is  then  served  upon  the 
defendant  calling  upon  him  to  show  cause  why  an  Injunc- 
tion should  not  be  awarded,  when,  if  no  catise  be  shown, 

* 

'   Freeman   v.  McArthur,   2   Taylor  issue."  ih.,  at  p.  26. 

&    Bell,    M.,    10,  25,   per  Peel,   ('.   J.,  *  Freeman  v.  McAitliur,  supra,    at. 

(lft.51).        A    very     mischievous    and  pp.26,  28;  sec  also  .SVeem«/0/ .SV>/(«r /(«/•/■// 

oi>i)ressive   use  may  be  made  of  this  Dossee  v.  Hurree  Kislo   Roi/,  2  Boul- 

writ,  and  it  is  our  duty  to  narrow  its  noif.,  U.,  62  (1859). 

issue  ex  p«rte  to  the    cases     in  which  ='  .Joyce,    Irij.,  126i,  W.   Jn   rasni. 
it  is  alone   fitting  that  it  should   so 


t 
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the  rule  is  made  absolute  ;  or,  as  is  more  commonly  done, 
the  opposite  party  should  be  served  with  notice  of  motion 
for  a  particular  day.  In  cases  where  danger  is  imminent 
(though  not  so  imminent  as  to  justify  the  issue  of  an 
ex  'parte  Injunction),  leave  will  be  given  before  the  ap- 
pearance of  the  defendant  upon  filing  the  plaint  to  serve 
a  notice  of  motion  or  a  short  notice.'  If  the  plaintiff  has 
not  a  case  for  an  ex  parte  Injunction,  or  for  an  applica- 
tion to  serve  a  short  or  other  notice  of  motion,  then  the 
motion  for  the  Injunction  must  be  brought  on  in  the 
same  way  as  other  ordinary  motions,  namely,  on  the  day 
appointed  by  the  Com-t  for  hearing  motions.  After  the 
defendant  has  appeared,  the  general  rule  is  that  an 
Injunction  can  only  be  moved  for  on  notice  of  motion, 
but  if  the  threatened  danger  is  imminent,  and  would  be 
irremediable,  the  Court  will  grant  an  Injunction  without 
notice  of  motion.  The  rule  laid  down  by  the  Civil 
Procedure  Code  is  that  the  Court  must  in  all  cases,  except 
where  it  appears  that  the  object  of  granting  the  Injunction 
would  be  defeated  by  the  delay,  before  granting  an 
Injunction,  direct  notice  of  the  application  for  the  same 
to  be  given  to  the  opposite  party.*  So  where  a  Court 
made  an  order  granting  a  temporary  Injunction  under 
section  402  of  the  Civil  Procedure  Code  without  directing 
notice  of  tlie  application  for  an  Injunction  to  be  issued 
to  the  othfir  side  and  its  order  directing  stay  of  sale  of 
property  in  execution  was  passed  ex  parte  without  the 
other  side  being  given  an  opportunity  to  show  cause,  it 
was  held  thaf  the  order  was  irregular.* 

'  Joyrf,     Inj.,     12(il.     1262;    Kerr  scrvieo  was  effected.] 

Inj.,    114.     fin    Mnijniiril   v.    Frimer,  *  ih. 

cito<i  in  .Ujyvo'n  inj..  I2«2,  the  Court  •  Civ.  i'r.  Code,  8.  401  ;  coirfM|)ond- 

gavc  leave  tfl  Horvc  ft  notice  of  inolioii  inn  with   s.  06,    Ac(    \'III    of     1859; 

iH'fore  the   Bill   hiw    been    filed    upon  MiiM  Hoction  iipplloH  to  If.  C.  ;  ••■<■(;  Kerr, 

the  undcrtakiiiK  of  the  defendant  that  Inj.,  014 — 017. 

tlw    IMI   Hhould    l)i>   on   the   Ci\e  when  *  Amuhik     Ham     v.     Sahih    Singh, 
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Where  an  Injunction  is  granted  without  notice,  tlie  party 
aggrieved  may  apply  either  to  have  it  discharged  under 
section  40(i  of  the  Civil  Procedure  Code,  or  he  may  appeal.' 
But  the  former  appears  to  be  the  proper  course  to  be 
taken  in  such  a  case.  No  appeal  lies  from  an  order  refus- 
ing to  issue  an  Injunction  without  issuing  notice  to  the 
opposite  party.  •  Notice  of  motion  should  be  served  on  all 
parties  mterested  in  the  question  raised  by  the  motion. 
Unless  where  substituted  service  is  ordered,  the  notice 
is  served  personally,  and  may  be  served  on  the  solicitor 
after  the  appearance  of  the  party  to  the  action.  If  upon 
the  hearing  of  the  motion  it  appears  that  there  has  been 
no  proper  service,  or  that  service  of  notice  has  not  been 
imade  on  a  party  entitled  thereto,  the  Court  will  either 
dismiss  or  adjourn  the  hearing  of"  the  application.  The 
notice  of  motion  should  be  entitled  in  the  cause  in  which 
it  is  made  and  should  state  on  whose  behalf  the  motion 
is  to  be  made,  the  day  on  which  the  motion  is  to  be  made, 
and  the  nature  of  the  order  asked  for.  Costs  may  be 
given  though  not  asked  for  by  the  notice.^ 
Interim  orders.  §  36.  Instead  of  issuing  an  Injunction  in  the  first 
instance  the  Court  may  grant  an  interim  order  by  which 
the  defendant  is  restrained  until  after  a  particular  day 
named,  hberty  being  given  to  the  plaintiff  to  serve  notice 
of  motion  for  an  Injunction  for  the  day  before  such  day. 
Interim  orders  are  temporary  ex  parte  Injunctions,  or 
interim  restraining  orders  in  the  nature  of  Injunctions, 
which  are  granted  when  the  plaintiff,  not  showing  quite  a 
case  for  an  ex  parte  Injunction,  without  "more,  shows  a 

I.  ]..  H..  7  All.,  550  (1885)  ;  and  see  I.  L.  H.,7  All.,  550,  552  (1885). 

Joynarain  Geeree  v.  Shihperaad  Qeeree,  '  Luis  v.  L^iis,  I.  L.  R.,  12  Mad., 

6  W.  R.,  108,  109  (1866) ;  Mun  Mohi-  j86  (1888). 

nee    Dossee   v.  Ichamoyee   Doasee,    13  •  Joyce,      Inj.,    1284:    Kerr,      Inj., 

W.  R.,  60  (1870).  614—617. 
'  Amfilak     Ram    v.     Sahib     Singh, 
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case  for  giving  short  notice  of  motion  for  an  '  Injunction, 
and  for  protection  in  the  meantime.  The  interim  order 
is  therefore  an  Injunction  or  restraining  order,  obtained 
ex  parte,  to  be  in  force  until  after  a  day  named,  with 
Uberty  (if  required)  to  serve  a  notice  of  motion  for  an 
Injunction  on  the  day  before  that  day,  when  the  ques- 
tion of  the  right  to  an  Injunction  would  be  disposed  of, 
on  the  notice  of  motion.'  Interim  orders  are  generally 
granted  upon  an  ex  parte  appUcation  for  such  order  with 
liberty  to  serve  notice  of  motion,"  or  upon  a  motion  for 
a  rule  nisi. 

An  interim  Injunction  may  be  apphed  for  on  the  pre- 
sentation of  the  plaint.^  AVhere  this  had  been  done  and 
Counsel  appeared  for  the  defendants  and  it  was  objected 
that,  the  application* being  for  an  interim  Injunction,  the 
defendants  could  not  be  heard,  the  Court,  under  the 
particular  circumstances,  considered  that  the  defendants 
should  be  heard.' 

Though  an  apphcation  for  an  interim  Injunction  may 
be  rejected,  the  Court  may  grant  a  rule  nisi  for  an  In- 
junction in  the  terms  as  prayed,^  An  interim  order  and 
a  rule  nisi  may  be,  and  ordinarily  are,  granted  at  the  same 
time.^  And  upon  the  hearing  of  the  rule  the  interim  order 
as  well  as  the  rule  will  either  be  discharged  or  the  rule  will 
be  made  absolute  '  In  the  event  of  an  offer  of  com- 
promise the  rule  and  interim  Injunction  may  be  ordered 
to  stand  over  for  a  fixed  time,  upon  the  expiry  of  which 


'  Joyce,    liij.,    i:iy».  Ahrlul  liuclin,  Hupra. 
•     *  K-ri,   liij..  iL'.-,.  »  ii„ji    ^iijjui    Atlaiaklii     v.     //,i/i 

^  Haji     Ahitiil     AUaruUu     v.       Haj,  Abdul,    linchn,    1.    L.     K.,     \S     Morn..   5. 

Abdul  Bachi,    1.   L.   R.,  «  Rom.,  5,  B  7  (|«8I). 

(ISKi);     Miini-htrji     Furdnonji     Mihla  •   M  iinclierji     Furdixinji     McliUi     v. 

V.     .Siinr      Mahomcdiilioij       ./aira/hhoi/  A-//-  M.ihoniedhlioi/  ./airnjlilioii  I'irlihiiy, 

Pirbhiy,    I.  L.  R..  17  Bom.,    711.    711  I.  L.  R.,  17  IJoni.,  711,714  (1S!)3). 
{\m:\).  '  ,.V,  (it  p.  717. 

*    llnji      Ahdiil      Mlnrnlhi      \.      II, i/, 
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time  the     rule     will  either     be    made    absolute    or  the 
interim  Injunction  and  rule  will  be   discharged.^ 
Injunction  !^  nl .     An   luiunction  may  be,  and   often    is.  given  or 

upon  terms.  •  j  y  '  c 

withheld  upon  certain  terms  or  conditions  only,  of  which 
the  most  frequent  is  the  usual  undertaking  as  to  damages. 
In  doubtful  cases  where  damage  may  be  occasioned  to  the 
defendant,  in  the  event  of  an  Injunction  or  inter im 
restraining  order  proving  to  have  been  wrongly  granted, 
the  Court  will  require  the  plaintiff  as  a  condition  of  its  in- 
terference in  his  favour  to  enter  into  an  undertaking  to 
abide  by  any  order  it  may  make  as  to  damages.  So  also 
the  Court  may  require  the  defendant  to  enter  into  terms 
as  a  condition  of  withholding  an  Injunction.^ 

Section  +0"-  of  the  Code  enacts  that  the  Court  may  by 
order  grant  an  Injunction  under  that  section  on  such 
terms  as  to  the  duration  of  the  Injunction,  keeping  an  ac- 
count, giving  security  or  otherwise,  as  the  Court  thinks 
fit.  So  a  plaintiff's  application  for  an  Injunctin  that  the 
defendant  be  restrained  from  taking  possession  under  a 
decree  of  an  undivided  moiety  of  a  family  dwelhng-house 
was  granted  on  the  terms  that  he  should  offer  in  his  plaint 
by  an  amendment  to  be  made  for  that  purpose,  or  should 
otherwise  undertake,  to  pay  the  defendant,  in  the  event 
of  his  title  being  established,  such  compensation  for  being 
kept  out  of  possession  pendente  lite  as  the  Court  might  think 
fit.^  And  in  a  suit  to  restrain  a  threatened  ejectment  of 
the  plaintiffs  from  a  dock  belonging  to  the  defendants,  an 
Injunction  was  in  the  Court  of  first  instance  granted  re- 
straining the  defendants  until  the  hearing  or  the  cause  from 
bringing  any  suit  for  the  recovery  of  possession  of  the  dock 
or  taking  any  steps  to  recover  possession  on  the  plaintiff's 

1   Munclif.rji    Furdoonji    MeMa    v.  op.  cit.,  §§  1032,  1033. 
Noor    Malwmedbhoy     Jairajbhoy  Pir-  3  Ajiantnath.   Dey   v.    Mackintosh,   6 

bhoy,    I.  L.  K..  17  Bom.,   717.  B.  L.  R.,  671,  574  (1871). 

•  Kerr,      Iiij.,     027    628  ;    Spelling 
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undertaking,  until  further  order,  to  pay  into  Court  month- 
ly a  certain  sum  to  the  credit  of  the  cause  and  undertaking 
to  abide  the  order  of  the  Court  as  to  the  fair  amount  of 
rent  to  be  paid  to  the  defendants  for  the  use  of  the  dock, 
and  to  pay  any  damages  which  the  defendants  might  sus- 
tain by  reason  of  the  order,  and  further  to  give  over  to  the 
defendants  full  and  complete  possession  of  the  dock  on  a 
date  named.'  Upon  appeal  the  temporary  Injunction  in 
the  last  cited  case  was  modified  and  the  undertaking  varied. 
The  Court  refused  to  restrain  the  defendants  from  bring- 
ing a  suit  to  recover  possession,  but  restrained  them  from 
executing  any  decree  which  they  might  obtain  therein 
until  the  plaintiffs  should  have  had  a  reasonable  time 
within  which  to  complete  the  repairs  of  and  to  remove  a 
vessel  of  theirs  whicii  was  in  the  dock  at  the  date  of  the 
suit,  and,  upon  the  plaintiffs  undertaking  to  give  the  de- 
fendants an  immediate  decree  for  possession  upon  a  plamt 
for  that  purpose  being  filed,  the  defendants  were  restrained 
from  executing  such  decree  and  from  ejecting  the  plaintiffs 
from,  or  interfering  with  the  plaintiff's  possession  of,  the 
dock,  or  interfering  with  the  plaintiff's  vessel  until  a  date 
named  And  so  an  Injunction  was  granted,  until  the 
hearing,  restraining  the  defendant  from  further  proceed- 
ing with  a  building  upon  the  terms  of  the  plaintiff  submit- 
ting to  obey  any  order  the  Court  might  make  as  to  loss  or 
damage  that  might  be  caused  to  the  defendant  by  making 
such  order.''  And  in  a  case  of  breach  of  contract  of  per- 
sonal service  the  Court  granted  a  temporary  Injunction 
restraining  the  defendant  from  serving  others  than  the 
plaintiff  on   the  terms  that  the  latter  should  consent  to 


•  Moran  v.  River  Steam    Savigaiiun  Etlalji    Ihirmaaji   liollletvaUa,    K    Horn. 
r»m/w»y,  II  H.  L.  U.,  352,  .361  (1875).  H.  ('.   K..   IHl.    184    (1871);    Cluimlra 

■  ih.,  at  p.  .366.  Nath   I'ltl   v.    Srre.  (lobiml  Chowdhiiry, 

*  Rni'inji    Ilnrmnsji    HolUnvalUi    v.  0  V.  W.  N.,  308  (190C). 

W.    1  11 
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Evidence  in 
support  of  ap- 
plication. 


\ 


retain  liiiii  in  his  employ.'  Where  a  suit  for  an  Injunction 
was  dismissed  and,  pending  the  appeal,  the  plaintiff  ap- 
plied for  a  temporary  Injunction  under  section  492  of  the 
Code,  the  Appella^Court  granted  such  Injunction  upon 
the  terms  that  seclmty  should  be  given  by  the  applicant.' 

The  undertaking  is  ordinarily  given  by  Counsel  or  plead- 
er on  behalf  of  the  party  for  whom  he  appears,*  or  by  the 
party  appearing  in  person  and  forms  part  of  the  order  of 
Injunction.^ 

§  38.  In  the  case  of  every  application  for  an  Injunction 
it  must  be  proved  either  (as  is  usually  the  case)  by  affida- 
vit or  otherwise'  that  sufficient  grounds  exist  for  the  grant 
of  the  refief  claimed.  Evidence  must  be  offered  and  that 
evidence  must  be  sufficient  to  warrant  the  exercise  of  that 
extraordinary  jurisdiction.  So  whene  no  witness  was 
examined  and  the  only  verified  document  on  the  record 
was  the  plaint,  an  Injunction  which  had  been  granted  was 
dissolved.**  The  defendant's  admission  maybe  sufficient.' 
In  a  suit  praying  for  an  Injunction  restraining  the  defen- 
dant from  interfering  with  the  plaintiff's  possession  of  cer- 
tain land,  the  plaintiff  in  the  plaint  alleged  obstruction 
by  the  defendant.  It  was  not  denied  by  the  defen- 
dant in  his  written  statement  or  put  in  issue  at  the 
hearing :    held    that      it    might    be    presumed   that    the 


'  JladiUd  Railway  Company  v. 
Rust,  I.  L.  K.,  14  Mad.,  18,  22  (1890). 

■  Kirpa  Dayal  v.  Rani  Kishori. 
I.  I..  H.,  10  AH.,  80,  83(1887). 

•  Moran  v.  River  Steam  Naviga- 
tion Company,  U  H.  L.  R.,  352,  361, 
366  (187.5);  Chandra  Xath  Pal  v. 
Sree  Gobind  Clunodkuty,  supr.i. 

*  Kerr,  Inj.,  628. 

*  Civil  Proc-cdure  Code,  .-).  492  ; 
as  to  the  practice  relating  to  uffidavits 
▼.  ib..  Chap.  XVI. 

•  Jagjivan    NarvaJthai    v.    Shridhai 


Balkrisluui  Xagarkar,  I.  L.  R.,  2  Bom., 
256  (1877).  Nor  ttill_lin_jriyuno:ion 
be  grantcfl  on  a  mere  general  affi^ftY'^ 
as  to  the  truth  of  the  facta  stated  in 
tTiS—mprrVlUroy'^  Appeal  100,  Pa. 
St.  5  (Amer.) 

'  Goluck  Chunrlcr  Gooliu  v.  Mohin 
Chunder  GhoK,  13  W.  R.,  95  (1870) 
.Joyce,  Inj.,  1288,  or  it  may  go  a 
long  way  to  remedy  defects  in  the 
plaint.  Kunj  Behari  v.  Keshav  Lall, 
I.  L.  R.,   28  Bora.,  567,  572(1904). 
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defendant  did  not  deny  the  fact  of  obstruction.'  It  is  in 
general  necessary  that  a  plaintiff  should  swear  positively 
to  his  title.  To  obtain  an  Injunction,  in  a  case  in  which 
the  plaintiff's  right  depends  upon  his  title,  he  should  set 
out  his  title   partica'arjy. 

In  applications  for  er-  parte  Injunctions  particular  care 
must  be  taken  that  all  material  facts  are  fully  and  fairly 
stated  to  the  Court  f.  and  the  applicant  should  state  not 
only  the  time  at  which  he  first  became  aware  of  the  threat- 
ened injury,  but  also  the  necessity  which  exists  for  dis- 
pensing with  the  usual  nocice.'' 

An  Injunction  will  not  be  granted  on  a  mere  allegation 
of  irreparable  injury.  The  facts  on  which  the  allegation 
is  founded  must  appear.  But  the  omission  of  the  bare 
charge  of  irreparable  mischief  would  not  be  a  defect  in  a 
plaint  or  affidavit  otherwise  good,  because  the  Court  must 
be  satisfied  from  a  statement  of  the  grievance  that  the 
injury  will  be  irreparable  and  it  is  enough  if  the  Court  can 
discover  this  from  the  facts  alleged.  The  same  require- 
ments as  to  clearness  and  certainty  must  be  observed  in 
setting  forth  the  facts  from  which  the  intent  of  the  de- 
fendant to  commit  or  to  continue  the  commission  of  the 
wrong  complained  of  is  to  be  inferred.'' 

In  all  cases  there  must  be  proof  of  an  intention  to  waste, 
damage  or  alienate  or  to  commit  some  other  threatened 
injury.*    .^o  a  mere  allegation  that  the  defendant  wishes 


•  Ap'ifi  Palil  V.  Ap'i,  T.  L.  ]{.,  20  Hon  of  obntriiotion  "  MofiisHil  plrad- 
Bom.,  I'Mi  (H)i)2).  iiij{rt  urc  not.    const riicil    strii:t.|y   and 

•  .loyri',  Inj.,  I20:j;  S|)<^llin(2  op.  tliou^li  the  plaint  ii  impcrfrot  a»  a 
c»7.,  j  !M)4.  HtatiMucnt  of  Mil-  plaintifT'H     case,   wo 

•  V.  mile  p.    |.')0.  think  oli8tru'tjon  in  involved." 

•  Kerr.    Itij..  til8:  .loyw.   Inj.,  I2!l|.  •  Sir        \>.      101      <inlr     and      Oiiaes 

•  SpHlinu',  '</).  ril..  §§  001.  OO.T  ;  then-  ritc<l  and  ('ImliiUlas  LnlliMai 
Hi^h,  Inj.,  U  l.'iKI.  Iri  Klin/  Itihiiri  v.  Tin'  M  iiiiiri /nil  < 'miimin'iiitin'r  of 
M.Krnluiv  Ull.  I.  L.  I'..,  2.S  Horn.,  ri(l7.  Hnmhai/.  H  Horn.  II.  < '.  H..  85  (1871) 
672  (lOOJ),  .JcnkjiiH,  ('.  .J.,  Maiil  fo  jwronn  diHciintiniii-<l  lii'fiTr  suit;  more 
an  nruiim<'nt  tlmf  tlicrn  wan  nnal|p(ia-  I'aqw  appiclu'iiHionM  tlip.i   UTonR  may 
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to  realize  debts  by  bringing  actions  in  Court  without  proof 
of  an  intention  to  waste,  damage  or  alienate  the  property 
in  suit  is  clearly  insufficient.'     But  where  proof  has  been 
given  of     actual  or  threatened    injury,  the  circumstance 
that  there  is  a  contradiction  on  the  facts  as  alleged  by 
the  applicants  and  the   opposite  party  is  not  in  itself  a 
bar  to  the  grant  of  relief.'^     There  should  be  no  variance 
between     the     allegations    in    the    pleadings  or  the  aid 
sought  thereby  and    the    affidavits  or   evidence    given  in 
support  of    them.''     The    plaint    should  set    forth  clearly 
and    specifically    the    matters    relied    upon  to  entitle    a 
plaintiff  to  extraordinary  relief,  since    inferences     which 
do  not  necessarily  flow  from  the  allegations  will  not   be 
indulged  to  aid  the  pleader.     In  particular  the  well    es- 
tablished rule  that  fraud    must  be  Charged  specifically 
and  not  in  general  terms,  is  strictly  enforced  where  an 
action  for  an  Injunction  is  based  upon  alleged  fraud.*    The 
object  of  any  system  of  pleading  is  that  each  side  may  be 
made  fully  aware  of  the  questions  which  are  about  to  be 
argued  in  order  that  each  may  bring  forth  evidence  ap- 
propriate to  the  issues." 

be    recommenced   iusuflficient.   for    In-  ullah,  I.  L.  K.,  19  All.,  259  (1897). 

junction].     The  Court   will   not  inter-  '  Prosunno   -l/oya?   Dossee  v.    Woo- 

fere  when  the  injury  is  temporary  and  ma    Moyee    Dossee,    14    W.    R.,    409 

trifling;  The    Land    Mortqage    Bank  of  (1870);  and  see  Roij  Luchmipiil  iShigh 

India  v.  Ahmedhhoij   Ilahiblihoy,    I.  L.  Bahadoor     v.     Secretary    of    Slate    for 

R.,   8   Bom.,   67    (1883);  Ponnusaiomi  India,  11  B.  L.  R.,  App.  27— 28  (1873). 

Tevar  v.  The  CoUertor    of    Madura,  5  Such    proof   was    held   to   liave    been 

Mad.    H.   C.    R.,   24(1869);  G.    I.   P.  giwen  in  Chandidat  JJia  v.  Padmanand 

Railway  v.  Nowroji  Peatanji,  T.  L.  R.,  Si^tgh  Bahadur,  I.  L.  R.,  22  Cal.,  459, 

10    Bom.,    394   (188.5);  and   will    con-  466  (1895). 

eider  tlic   likelihowl   of  its  arising   or  •  Moran    v.    River'  Steam    Naviga- 

continuing:   The  Land  Mortgage  Bank  lion  Co.,  14  B.  L.  R.,  352,  357  (1875); 

of     India     v.    Ahmehbhoy    Ilahibbhoy,  but  see  De  Tastel  v.  Rordenave,  Jac., 

8upra,  66,  69;  but  it  was  not  intended  516  ;  M' Curdy    v.     Noah:,   17    L.    J. 

by  the  Specific  Relief  Act  that  a  man  (X.  S.),  Ch.,  165. 

should  not  have  an  Injunction,  unless  •  Kerr,  Inj.,  618. 

his     properly     would     otherwise     be  *  Sjieliing,  op.  cil.,  §  982. 

practically   destroyed,   if   the    Injunc-  »  Sayad  Muhammad  v.  Falteh  Mu- 

tion  were  not  Kr.-inted  ;    Yaro  v.  Sana-  hammad,  I.  L.  R.,  22  Cal.,  324  (1894). 
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A  plaintiff  must  succeed  not  only  secundum  probata 
bat  also  secundum  allegata,  but  a  too  technical  view 
must  not  in  this  country  be  taken  of  the  pleadings.  So 
in  a  case  for  an  Injunction  in  respect  of  a  right  of  way 
where  the  plaint  alleged  that  a  certain  space  had  been  set 
apart  by  the  owners  for  the  residents  of  a  lane,  and 
used  by  them  in  common,  for  purposes  of  recreation,  and 
the  relief  to  which  the  evidence  showed  that  the  plain- 
tiff was  entitled,  was,  in  effect,  the  same  as  that  which 
he  prayed  for,  viz.,  to  have  the  space  which  the  defen- 
dant had  enclosed  with  a  wall  left  unobstructed  ;  it  was 
held  that  it  would  be  taking  too  technical  a  view  of  the 
pleadings  to  hold  because  the  plaintiff  alleged  that  the 
place  was  set  apart  for  recreation,  and  the  evidence  estab- 
lished that  it  wa^  set  apart  generally  for  the  more  con- 
venient occupation  of  the  houses  surrounding  it  (which 
would  include  recreation-purposes)  that  the  plaintiff 
ought,  on  that  account,  to  fail  altogether  and  be  left  to 
a  fresh  action.  If  the  defendant  had  been  misled  or 
induced  to  refrain  from  calling  evidence  to  rebut  the 
plaintiff's  case,  this  course  might  be  adopted  ;  but  in  the 
suit  in  question  the  defendant  had  called  evidence  which, 
in  the  main,  coincided  with  that  of  the  plaintiff.' 

Affidavits  which  must  be  intituled  in  the  cause  or 
matter  in  which  they  are  sworn  are  made  by  the  plaintiff 
himself  'or  anybody  acquainted  with  the  facts.  They 
should  be  confined  to  such  facts  as  the  witness  is  able  of 
his  own  knowledge  to  prove  except  on  interlocutory 
motions  in*  which  statements  as  to  belief  are  admissible, 


Kanelnirdanii      Amlhnlilini    v.    .!/(/•  liijuiirtiiiiiH  it   Iimm  l)ccn  ho)"!  that,  tlio 

inkliil  (inrilhitmlnHH.  I.  L.   |{..   17     IJom.  iiimc   with   fhr   ^;r()im<lH   f(ir  relief  iniiHt 

OIH,   (1.55,  ti.'iti  (!>♦"<»)•      'S'-e   Kerr,    Inj.,  lie   iiiiule    \>\   the    pleiulinjjM.   mul   their 

B24,  ri  Uii  cavtn;  iiniJ  the  Imliari  deri-  M;'o|ie    emiiiot     he    eiihu-j<eil      liy      tlio 

fiioiiH   eiteil  in    FieldV  Kv..    |i|i.    .'lf)K —  aftiihivitx    tlleil.        Siielhii^.      "/).    oil., 

3BH.     So    with    reganl    to    tempoiiiry  §  !'!">. 


applicatiou. 
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provided  that  reasonable  grounds  thereof  are  set  forth.' 
The  Court  may  take  notice  of  matters  given  in  evidence 
in  previous  proceedings  in  the  cause  and  may  refer  to  notes 
made  by  the  Court  on  such  occasions.  But  after  the 
motion  is  opened  no  new  evidence  can  be  offered,  except 
with  the  leave  of  the  Court  * 
Hearing  of  §  39.     If  Sufficient  jnimd  facie  evidence  of  a  case  for  an 

Injunction  is  produced  the  Court  will  grant  the  Injunction, 
unless  the  defendant   produces   evidence   rebutting   that 
frim'i  facie  case.     But,  if  the  plaintiff'' s  equity  isjalsi- 
fied  by  the  affidavits  on  the  other  side,  the  Court  will  not 
graiit  I  hi'  Tninnction.^     The  Court  may  require  the  plain- 
tiff or  defendant  to  enter  into  terms  as  a  condition  of  grant- 
ing or  withholding  an  Injunction."'     The  Court  will  grant 
an  interlocutory  Injunction  upon  tlie  evidence  before  it, 
and  will  confine  itself  strictly  to  the  immediate  object 
sought,  abstaining  as  far  as  possible  from  prejudging  the 
question  in  the  cause. ^     In  dealing  with  an  application 
the  Coart  will  be  governed  by  consideratiojia-jaa-to^the 
comparative    mischief    or    inconvenience    to  the    parties 
which  may  arise  from  granting  or  withholding  the  Injunc- 
tion, and  will  take  care  so  to  frame  its  order    as  not  to 
deprive  either   party  of  the  benefit  he  is  entitled  to,  if,  in 
the  event,    it  turns  out  that  the  party  in  whose  favour 
the  order  is  made  shall  be  in  the  wrong.     The  burden  lies 
upon  the  plaintiff,  as  the  person  applying     tor  the  In- 
junction,  of  showing  that     his     inconvenience     exceeds 
that  of  the  defendant.^ 

In  "scTme'^ases  the  motion  for  a  temporary  Injunction 
is  treated  as  a  trial  of  the  action  and  the  hearing  of  the 

'  Civ.     Pro.     Cofle,    s.     19C  ;  Kerr,  "  Joyce,  Inj.,   129.->,  1296. 

Inj.,    618   622  :  .Joyce,    Inj.,    1289,    el  *  vV/w/e,  §37. 

geq;  see  Bird  v.  LMke,  1  H.  &  M.,  Ill,  •  v    ante,  p  98. 

»  Kerr,    Inj.,    618—622.  •  Kerr,   Inj  ,  25,   20. 
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cause  is  not  further  proceeded  with.  The  Injunction  may 
by  consent  be  made  perpetual  on  the  motion.  In  cases 
where  relief,  additional  to  that  by  Injunction,  is  sought, 
such  a  course  is  not  generally  feasible,  and  the  trial 
proceeds,  when  upon  judgment  the  Injunction  is  made 
permanent  or  dissolved.  If  the  defendant  does  not  offer 
to  submit  to  the  Injunction  and  pay  all  the  costs  up  to  that 
time  or  if,  while  submitting  to  the  Injunction,  he  refuses 
to  pay  costs  or  to  give  the  plaintiff  any  of  the  other  relief 
to  which  he  is  entitled  the  plaintiff  is  entitled  to  bring 
the  action  to  trial  and  will  have  his  costs.'  If  upon  judg- 
ment the  action  is  dismissed  any  Injunction  which  may 
have  begn  granted  goes  as  a  matter  of  course,'  though 
the  plaintiff  may  bring  another  action  for  the  same  pur- 
pose under  a  different  state  of  circumstances  or  upon 
new  facts.'  An  Injunction  which  has  been  granted  upon 
an  interlocutory  application  is  superseded  by  the  judgment 
in  the  action.  If  it  is  intended  that  it  should  remain  in 
force  and  become  a  perpetual  Injunction  it  must  be  ex- 
pressly continued  at  the  hearing  of  the  cause.  Injunc- 
tions are  made  perpetual  at  the  trial  for  the  purpose  of 
protecting  the  plaintiff,  when  his  right  has  been  estab- 
lished in  the  action.  In  order  to  entitle  a  man  to  an 
Injunction  at  judgment  in  the  action,  it  is  not  absolutely 
necessary  that  he  should  previously  have  made  an  inter- 
locutory fipplication  for  one  ;  and  he  is  at  liberty  to  claim 
an  Injunction,  although  he  may  have  previously  failed  to 
obtain  one  or  to  support  it  when  obtained.  An  Injunction 
win  be  graifted  on  judgment  in  the  action  whenever  it  is 

'    ib.,   §24.  •   Mayor    «/    Liver ikhU     v.     Cliorley 

•  Anil',     |)|i.     7."},    7",  .Foycf,     liij,  Wiilrni'Drki  ('omjKinij,  i   I).   .M.  &  (i., 

i:j()2:    High.,    Inj..   S  U7«.     Sec  Kitly  852;  CanUUi   v.    Cook,   7    ll"..   »'••.   »»; 

anbhai    Dipcluind    v.   (Ihaneihnm    Lai  AUy.-Gen.  v.  Sheffield  (Ian  Vomi>any,  3 

Jatlnnnthji.    I.    I,.    H..   f)   JJoin..   2l>.  :M  D.    M.    &  (i.,  .3<>4.  341.     Spoiling,   op. 

(l«80).  rit.,  §§  1024,  ct  seq. 


u\s 
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necessary  for  the  purposes  of  complete  justice,  although 
it  is  not  claimed  in  the  writ  of  summons.'  Injunctions  are 
continued  at  the  hearing  either  provisionally  (as  pending 
enquiries  or  accounts)  or  permanently.^  If  instead  of 
an  Injunction  the  plaintilf  be  held  entitled  to  danmges 
they  must  be  given ;  the  Court  either  itself  assessing  the 
damages,  or  directing  an  enquiry  as  to  the  damages. =*  Thp 
Court  may  direct  an  enquiry  though  such  an  enquiry  may 
be  difficult  and  to  a  great  extent  matter  of  opinion, 
provided  that  there  are  data  upon  which  experienced 
persons  may  form  an  estimate.^ 
Discharge,  §     40.     A  marked  feature  of  temporary  Injunctions  as 

di^ohittorof  distinguished  from  those  which  are  final  or  perpetual  is 
Injunction.  ^^^^  ^-^^  former  are  liable  to  be  dissolved  upon  sufficient 
cause  shown  at  any  stage  of  the  proceedings  after,  or  per- 
haps even  before,  the  coming  in  of  the  answer.  Any 
order  for  an  Injunction  which  has  been  obtained  may  be 
discharged,  or  varied,  or  set  aside  by  the  Court  on  appli- 
cation made  thereto  by  any  party  dissatisfied  with  such 
order.^  The  application  to  dissolve  an  Injunction  should 
be  made  on  motion  in  open  Court  at  any  time  before  the 
hearing  of  the  cause  and  in  the  cause  in  which  it  was 
granted  -^  and  before  the  Court  by  which  the  Injunction 


•  Joyce,  Inj.,  1314,  1318;  Kerr, 
Inj.,  637,  638.  Under  modern  systems 
much  lees  importance  is  atta-hed  to 
the  mere  form  of  the  prayer  than 
formerly,  where  the  facta  are  properly 
stated  and  show  a  clear  right  to  pre- 
ventive relief.  Spelling,  op.  cil.,  §  998. 
Ab  to  the  terms  of  the  orders  upon 
applications  for  interlocutory  Injunc- 
tions, see  Joyce,  Inj.,  1311. 

•  Joyce,  Inj.,   1316. 
■  V.  ante,  §  33. 

•  The  Land  Mortgage  Brink  of 
India   v.   Ahmedhhoy  Hahibhfuii/,  I.  L. 


K.,  8  Bom.,  72  (1883). 

*  (!iv.  Pr.  Code,  s.  493  ;  correspond- 
ing with  s.  93,  Act  VIIT  of  |8.'')9;  this 
section  apj^lies  to  H.  C.  ;  ■tep.  gene- 
rally as  to  the  Dissolution  of  Injurn- 
tions,  Keir.  Inj.,  631 -fi3t)  ;  .Joyce, 
Inj.,  §§  1264-1280;  High,  Inj.,  1467- 
l.'>46;  1599— 1618;  Hiliiard,  Inj.,  103 
—  171. 

"Joyce,  Inj.,  1265;  Frectiiitn  v. 
McArihur,  2  Tay.  &  Bell,  H.,  25  (1861); 
Sreemut.ij  Sohnchiirrij  Dosiee  v.  Uur- 
ree  Kisto  Hoij,  2  Boulnois,  62  (1859); 
Kerr,  Inj.,  631. 
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was  granted/  unless  the  cause  has  been  transferred  when 
the  application  may  be  made  to  that  Court  to  which  the 
cause  has  become  attached.'  A  temporary  Injunction 
may  be  dissolved  at  any  time  before  judgment  in  the 
action  upon  notice  to  the  plaintiff  of  motion  for  that 
purpose  by  the  defendant  as  also  to  other  parties,  if  any, 
interested  with  him  as  co-defendants.^ 

If  the  allegations  which  constitute  the  equity  of  the 
plaintiff's  case  are  falsified  by  affidavits  on  the  other  side, 
or  if  the  Court  shall  be  of  opinion  that  the  Injunction  was 
improperly  granted,  it  will  order  the  Injunction  to  be 
dissolved.  The  Injunction  will  either  be  continued  or 
dissolved  according  to  the  merits  as  disclosed  by  the 
pleadings  and  the  preponderance  of  the  evidence.*  A 
plaintiff  cannot,  on  {he  motion  to  dissolve,  sustain  the 
Injunction  on  grounds  not  raised  by  the  plaint,  nor  can 
he  make  a  new  case." 

The  general  rules  of  pleading  an  evidence  apply  both  to 
applications  for  the  grant  and  dissolution  of  Injunctions. 
The  answer  to  the  application  must  respond  clearly  and 
directly  to  each  and  all  of  the  material  allegations  of  the 
plaintiff's  ca.se.  A  mere  formal  or  technical  denial  is  not 
suflicient.  Tn  particular  where  fraud  is  alleged,  the  Court 
will  not  be  satisfied  with  a  general  or  evasive  answer. 
The  answer  should  deny  facts  not  inferences.  An  In- 
junction wfll  not  bo  dissolved,  unless  the  plaintiff's  equity 


'Paredfsv.    Lizardi,  0  Kcuv.,    490  R.,  2    Horn.,    2.')2;   2.0.')— I'fi?     (1877); 

and  Hcc  Hammond  w.  Smilk,   15  J..  .J.,  Fnemaii   v.  McArlhnr,  2  Tay.  &  Uoll, 

ilh.,  -JO:  Joy.-.-.   Ii.j..    1277.  H.,  25   (I«6I);    Sreemulhj  Sohochtirry 

»  Sturgeon    v.    Hoohr.  1       D.-fJ.    *  Poawr   v.    Ifiirree   Ki.iln   liny,   2    lk)u!- 

^•1  484.  ii()is,«2  (185(1). 

•  Kerr,   Inj.,  (1.31;  Servifc    v.   CaMn-  »  llurdult  v.  /J<i,/,    I   I).  .1.  a  S.,  41  ; 
neda,  9  .Jiir.,  :{(»7.  Jiarlcir  v.    Xnrtli   iS/i,//;nl.-./iin    /{inliiyi;/ 

*  Kerr,      Iiij.,     (l.'Jl;  .S|)<llii)K       oj,.  r,,.,    5    Hn.    Cii..    401,    iit<<l    in    Kerr, 
cil.    §   10J3,   Sanxtfr   v.   Fa»Ur,   Cr.    &  liij.,  M\. 

rb.,   1(i2  ;  .Jnoiimn  v.  Shridhnr.    I.    ],. 


170  PRACTICE    HKLA  TING    TO    INJUNCTIONS. 

and  the  facts  on  which  it  is  founded  are  explicitly  denied 
by  the  positive  answer.' 

^^When  an  ex  parte  Injunction  has  been  obtained,  and  a 
fact  has  not  been  communicated  which  would,  if  commu- 
nicated, have  prevented,  the  issue  of  an  ex  parte  Injunction, 
the  latter  will  be  dissolved,  even  though  a  fraudulent  sup- 
pression be  not  made  out ;-  and  this  will  be  done  though 
an  Injunction  would  have  issued,  if  made  on  notice,  even 
upon  a  communication  of  the  fact  suppressed.**  And  when 
an  Injunction  is  obtained  ex  parte  on  facts  of  which  a  mate- 
rial one  is  false,  the  Injunction  will  be  dissolved,  although 
by  the  affidavits  filed  when  the  motion  for  dissolution  is 
made,  there  appear  sufficient  grounds  for  granting  it.* 
The  plaintifE  will  not  be  heard  to  say  that  he  was  not 
aware  of  the  importance  of  the  lacts  so  mis-stated  or 
concealed,''  oi  that  he  had  forgotten  them.^  But  the 
mis-statement  or  suppression  must  be  such  as  to  lead 
the  Court  to  grant  the  Injunction.' 

A  party  who  has  obtained  an  ex  parte  Injunction  which 
is  afterwards  dissolved  on  the  ground  of  concealment  of 
material  facts  is  not  precluded  from  making  an  applica- 
tion for  another  Injunction  on  the  merits.**  And  the 
Court  when  dissolving  an  Injunction  on  these  grounds  will 
not  prejudice  any  question  which  may  be  agitated  on 

another  motion  or  notice."    So  also  if  an  Injunction  made 
c 

•  Spelling,  op.  cit.  §§  1000—100.5;  "  Sreemutly  Sohochurrij  Doasee  v. 
and  as  to  the  dissolution  of  Injuni-  llurree  Kislo  Roy,  2  Boulnois,  62 
tions  generally  ib.,  at  pp.  838—873  ;  (18.59),  and  see  Kerr,  Inj.,  (533,  note 
High,  Inj.,  §  1505.     As  to  the  evidence  (<).                       > 

necessary   on  the  motion   to  dissolve,  •  Dalgliah  v.  Jarvice,  2  .Mac.  &  G., 

see  .Joyce,  Inj.,      1278.  241. 

•  Freeman  v.  McArthur,  2  Tay.  &  •  Cliflon  v.  Robinson,  16  Beav.,  355. 
Bell,  R.,  10  (1851);  [this  is  according  '   Kerr,   Inj.,   633-634:  et  ibi  rasas. 
to  the    English   practice.     .See   Hilton  *  Filch  v.   Rochjorl,    18   l>.   J.,  Ch., 
V.  Lord  Granville,  4  Beav.,    130    and  458. 

caees  cited  in  Kerr,  Inj.,  633,  note  («). J  •  Freeman  v.  McArthur,  2  Tay.    & 

•  Freeman  v.  McArthur,  at  |,.  28.  Bell,  R.,  26. 


PRACTICE    l^LATJNG    TO    INJUNCTIONS.  171 

on  notice  be  set  aside  as  ha\ang  been  issued  on  insufficient 
grounds,  the  plaintiff  is  at  liberty  to  apply  again,  if  he  be 
in  a  position  to  make  out  a  prima  facie  case.^  The  Court 
does  not  deal  with  the  same  severity  and  strictness  in  the 
case  of  an  Injunction  obtained  on  motion,  as  with  an 
Injunction  obtained  ex  parte  ;  but  the  circumstances  of 
the  case  may  be  such  as  to  call  upon  the  Court  to  visit  the 
plaintiff  with  the  same  severity.^ 

An  appeal  lies  under  section  588,  cl.  (24),  of  the  Code  of 
Civil  Procedure,  from  an  order  discharging,  varying  or 
Setting  aside  an  Injunction  or  an  order  refusing  to  dis- 
.  charge,  vary  or  set  aside  an  Injunction  :  the  appeal  given 
by  that  section  not  being  hmited  to  an  affirmative,  but 
including  also  a  negative  order.''  Acquiescence  in  an 
order  for  an  Injunction  and  delay  may  disentitle  to  a 
right  to  dissolve.* 

Upon  a  motion  being  made  to  dissolve  an  Injunction, 
the  Court  will  either  absolutely  dissolve  it  or  continue  it 
to  the  hearing  according  to  the  merits  of  the  case  as  shown 
by  the  pleadings  and  evidence.  But  each  of  the  parties 
restrained  must  move  to  dissolve  and  the  Injunction  will 
not  be  dissolved  as  to  those  not  moving. '' 

§     41.     An    order    granting    a    temporary    Injunction  Appeal  in  the 
under  section  402  or  49:3  of  the  Civil  Procedure  Code  may  injuiictions.'' 
be  appealed  from  as  also  may  an  order  under  section  4i)G 
relating  to  th^ discharge,  variance  or  setting  aside  of  such 
an  Injunction  already  i.ssued.''     In  the  latter  case  there  is 
an   appeal    bf)th    from   an   order  discharging,    varying   or 


•  ./oy/i.„„  V.  .-,i,r„ll„tr,  I.  L.  K..  *  Joyce.  Iiij.,  1269.127(»  ;  High, 
2  Bom..  2.V..  2.'itt  (IK77);  .Sp.|hnn,  ..,,.  Inj.,  §  H«(l:  ho  ivIko  wiiiil  of  <lili- 
cit.,  §  1(U7.  gcnco  on  the  pnrt   of  I  hi-  <'otnpiiiinuiit 

Kerr,      Inj.,     ti:{t  ;       Mnrhirrn     v  in    prosc'iiliuj^   hin    ciiuhc    niiiy    iifTord 

Staittloii,   1(1   Hciiv.,  2!I0.  xroiinil  for  (hss.dulion  ;   |V*..  §   1  l!t(l. 

•  Znhnda  .Ian  v.   Miihamnuiil  Tai'ih.  »  Joyco,    Inj.,    1270,    1271,   I27N. 
I.  I,.  It..  1.5  All.,  S  (|W)2).  •  Civ.   IV.  Coih',  8.  fiSS.  d.  (21). 
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setting  aside  an  Injunction  for  an  order  refusing  to  dis- 
charge, vary  or  set  aside  an  Injunction  :  the  appeal  given 
by  the  Code  not  being  Hniited  to  an  affirmative 
but  including  also  a  negative  order.'  No  appeal  lies  from 
the  order  of  a  Judge  refusing  to  grant  an  Injunction 
without  notice  to  the  defendant.'-'  As  to  the  issue  of 
Injunctions  by  Courts  of  Appeal,  see  ante,  pp.  72-74.  An 
appeal  also  lies  from  an  order  under  section  497  of  the 
Code  relating  to  the  grant  of  compensation  to  the  defen- 
dant for  the  issue  of  an  Injunction  upon  insufficient 
grounds."^  Where  a  permanent  Injunction  has  been  granted 
by  the  judgment,  the  right  of  appeal  is  governed  by  the 
Charters  of  the  High  Courts''  the  provi^sions  of  the 
various  Civil  Courts  Acts,^  and  the  ordinary  rules  con- 
tained in  the  Civil  Procedure  Code  relating  to  appeals 
from  original  decrees,''  from  appellate  decrees^  and  to 
the  Privy  Council.^  By  section  43  (4)  of  the  Guardians 
and  Wards  Act,  1890,  in  case  of  disobedience  to  an  order 
passed  under  sub-sections  (1)  and  (2)  of  that  section,  in 
relation  to  the  conduct  or  proceedings  of  guardians,  the 
order  may  be  enforced  in  the  same  manner  as  an  in- 
junction granted  under  section  492  or  section  493  of  the 
Code  of  Civil  Procedure.  On  a  petition  being  presented 
to  a  District  Court  asking  that  the  guardians  of  certain 
minors,  who  had  been  appointed  by  the  Court  under 
the  Guardians  and  Wards  Act,  might    be  removed,  the 

'  Zubada  Jan  v.  Muhammad  Taiah,  Cal.iutta  High  Court.     Letters  Patent, 

I.  L.  R..  1.5  All..  8  (1892).  \.-W.  P.,  18(56,  el.  (11). 

*  Luis  V.  Luit.  I.   L.    I'..,    12  Ma.l..  *  A<'t  .KII  of  1887  (Bang  il).  ds.  20, 
186  (1888).  21  ;  Act  III  of    1873  (Madras),    s.    13, 

•  Civ.    Pr.    Code,    s.    .588,    >•!.    (24);  Act  XIV  of  1869  (Bombay),  ss.  8,  16, 
see  as  to  such  ordei-s,  anie,  §  28.  17.  26. 

♦  Letters    Patent,      186.5.     els.     1.5  •  Civ.  Pro.  Co.ie,  Ch.  \LI. 
and     16    (Calcutta).     The     provisions  '  ih..  Ch.  .\LII. 

of  the  Lettf-rs  Patent  for  the  Madra-s  »  ib.,  Ch.   XLV;  as  to  Pau|v  .Ap- 

and  Bombay  High  (!ourti>  are  miilitlii        peal^".  v.  /'*  ,  ss.  .592.  .59.'}. 
muinruli.i   the   same    as  those   for    the 
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Judge  passed  an  order  in  which  he  purported  to  issue 
an  Injunction  under  section  492  of  the  Code  of  Civil 
Procedure  for  the  attachment  of  the  estate  of  the  minors 
and  to  appoint  a  receiver  to  manage  the  estate.  On  an 
appeal  being  preferred  against  the  said  orders  it  was 
contended  that  the  Judge  must  be  taken  to  have  acted 
under  the  Guardians  and  Wards  Act,  1890,  and  that 
in  as  much  as  no  appeal  was  provided  by  that  Act  in 
respect  of  such  an  order,  no  appeal  lay  : 

Hehl,  that  though  both  orders  were  passed  without 
jurisdiction,  the  Judge  purporting  to  have  acted  under 
gection  492  of  the  Code  of  Civil  Procedure  as  regards  the 
issue  of  an  Injunction,  and  under  section  503  as  regards 
the  appointment  of  a  receiver,  inasmuch  as  orders  under 
either  of  these  sections  vTere  appealable,  the  fact  that  the 
Judge  had  no  power  in  this  case  to  pass  orders  under  them 
did  not  bar  the  High  Court  from  treating  the  orders  as 
having  been  passed  thereunder  for  the  purpose  of  enter- 
taining an  appeal  against  the  orders  since  there  was 
no  provision  of  law  under  which  the  Judge  could  pass 
orders  attaching  property  or  appointing  a  receiver  with- 
out such  orders  being  subject  to  appeal.' 

§     42.     A  Court  may  before  or  on  the  hearing  of  a  suit  Roforence,  Rc- 
or  appeal  in  which  the  decree  is   final  either  of  its  own  view  in  the 

.•  ,1  1-      i.-  £  f   J.1  1-  e      same  matter. 

motion  or  on  the  application  oi  any  or  the  parties  refer 
any  question  o4  law  to  the  High  Court  for  its  decision.'* 
And  the  High  Court  may,  for  the  purposes  of  revision 
call  for  the  record  of  cases  which  are  not  appealable  to 
it."^     Further  any*    person    considering  himself  aggrieved 


'   Alidul    Rnhimiin    Saheh    v.    daiui-  tliu  niiitt<T  of  Injunctions,  boo  Luik  v. 

jHtthi   lihnltn.    I.    \..    I',.,    2.1  Mad.,   ,'Jl7  Luiii,    I.    L.    R.,    12   Mad.,    180  (1SS8); 

(\\M)).  (inssain  Money  Puree  v.  •(lour  Pcr.ihad 

•  Civ.  I'r.  Cwlc.  §  (117.  Singh,   I.   L.   R.,   11   Cal..   HO  (1884), 

•  »/*.,  I  B22.     For  cxampli'H  of     the  citctl  ante,  pp.  74,  75. 
exercise  of  »\vh  pow«'r  of  rpvi*ion  in 
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by  a  decree  or  order  from  which  an  appeal  is  allowed, 
but  from  which  no  a|)i)eal  has  been  preferred  ;  or  by  a 
decree  or  order  from  which  no  appeal  is  allowed  ;  or  by  a 
judgment  on  a  reference  from  a  Court  of  Small  Causes,  may 
apply  for  a  review  of  judgment  to  the  Court  which  passed 
the  decree  or  made  the  order,  or  the  Court,  if  any,  to 
which  the  business  of  the  former  Court  has  been  transfer- 
red. This  power  of  review  of  judgment  is  exerciseable 
either  by  Courts  of  first  instance  or  Courts  of  Appeal  upon 
the  grounds  and  terms  mentioned  in  the  Civil  Procedure 
Code,'  and  is  distinct  from  an  appeal,  the  former  being  a 
reconsideration  of  the  same  subject  by  the  same  Judge, 
the  latter  being  a  hearing  before  another  tribunal. 
■Costa.  s     43.     When  disposing   of  any  application  for  an  In- 

vCoart'Fee.  '  ... 

junction,  the  Court  may  give  to  either  party  the  costs  of 
the  application  or  may  reserve  the  question  of  costs.  Costs 
of  an  application  ordered  to  stand  over  till  trial,  and 
costs  reserved  to  be  disposed  of  at  the  trial  follow  the 
event  of  the  trial  without  any  special  direction.  If  the 
costs  are  not  reserved  upon  an  interlocutory  application 
and  in  all  cases  when  judgment  is  finally  delivered  in  the 
action,  the  judgment  will  direct  by  whom  the  costs  are  to 
be  paid.  The  Court  has  full  power  to  give  and  apportion 
costs  of  every  application  and  suit  in  any  manner  it  thinks 
fit.  But  the  general  rule  is  that  costs  of  an  application 
or  suit  follow  the  event,  and  if  the  Court  directs  otherwise 
it  must  state  its  reasons  in  writing.^'  So  where  a  party  is 
entitled  to  appeal  and  has  obtained  a  decree  he  will  be 
awarded  the  co«ts  of  the  appeal  even  though  it  be  a  hard 


•  Civ.  Pr.    Code,  Ch.    XLVII.     For  'Civ.  Pr.  Oode,   Ch.    XVLIII  ;   see 

an  example    of    review    of    judgment  Kerr,  Inj.,  31,  32,  where  the  rules  laid 

refusing  an  Injunction,    see  Dhuroni-  down  by  Sir  John  Leach  in  I  Sim.  & 

dhuT  Sen  v.   Agra   Bank,   I.    h.   P..,   5  St.,  357  are  given,  ius  also  the  several 

•Cal.,  86  (1879).  exceptions  to  these  rules. 
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case.  ■  If  both  parties  are  in  the  wrong,  no  costs  will  be 
given  to  either  side.'  A  suit  for  an  Injunction  and  in- 
cluding no  claim  for  damages  is  not  a  suit  to  Recover  a  debt 
or  damages  within  section  376  of  the  Civil  Procedure 
Code  dealing  with  payment  into  Court.  In  such  a  case 
a  Judge  has  full  power  under  section  220  of  the  Code  to 
apportion  the  costs  :  but  the  principle  underlying  section 
379  of  the  Code  ought  to  regulate  the  discretion  of  the 
Court    in  directing  the  payment  of  costs.'' 

A  suit  of  the  nature  referred  to  in  section  283  of  the 
Code  of  Civil  Procedure,  instituted  for  the  declaration 
of  the  plaintiff  s  right  to  and  possession  of  a  property 
'attached,  and  for  a  perpetual  Injunction  to  restrain  its 
sale  in  execution  of  a  decree,  is  one,  in  which  consequential 
relief  is  pra\  ed  for  aijd  therefore  subject  to  an  ad 
valorem  Court-fee  duty.* 

§     44.     An  order  granting  a  temporary  Injunction  may  Ei.foicement 
be  enforced  by  imprisonment  of  the  defendant  for  a  term  dcereea^^rnt- 
not  exceeding  six  months,  or  the  attachment  of  his  pro-  Hons"^""*'' 
perty  or  both.*"     The  High  Courts  in  India  have  further  all 
the  powers  of  a  Court  of  Equity  in  England  for  enforcing 
their  orders  and  decree?  in  personam.*'     The  remedy  for 
the  enforcement  of  decrees  granting  permanent  Injunctions 
lies  in  execution  of  the  decrees  and  the  procedure  laid  down 
by  the  Code  relating  to  the  execution  of  decrees  is  to  be 
observed  ■     The   practice    to   be    followed  in  the  case  of 
breach  of  an    Injunction    has  been    dealt  with    in    §    27, 
anle.^ 


'   Vallian/t  Jldrjhxii.tv.    X(ir«i   Tri-  *  Fnlkinimri  v.  flhansh;iam  Misrn,  I. 

cum,  1.  L.  II.,  II)  I'.oiii.,  7fU,77<>( !«!»«).  K.  |{..  :t|  c,,!.,  ,511  (luoij). 

•  Hilliarrl    v.    flaiMou,    21   Cli.    I).,  »  Civ.     I'r.     Code.     §    4i»:{    v.    ante, 
B9  ;  Aylwin  v.  Kvnnn,  M  L.  T.   N.  S.,  p.  76. 

MH.  *   V.  imlf,  \).  75,  (/  ilii  cftijdti. 

•  Luxumon  Narui    Pulil  v.    Moroha  '    v.  (tnti\  )i.  77  il  iUi  cams. 
Ramcrinhnn.    I.    L.    I'...    21    Uoiii..   r)02  •   v.    (iiiU\     pji.   «5-ft2  ;   Ilijjh,    liij., 
<189»i).  §SI4ltl— N4!»  ;llilliai.l.  Iiij..  172—186. 
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§  1.").  Suits  for  Injunctions,  except  suits  to  restrain 
waste  which  must  be  instituted  within  three  years  of  the 
date  when  the  waste  begins.'  have  not  been  specially- 
provided  for  by  the  Limitation  Act.  A  suit  for  a  per- 
petual Injunction  under  section  54  of  the  Specific  Relief 
Act  falls  under  Article  120  of  that  Act,^  which  provides 
that  a  suit  for  which  no  period  of  limitation  is  provided 
elsewhere  in  the  schedule  must  be  instituted  within  six 
years  of  the  date  when  the  right  to  sue  accrues.'*  The 
doctrine  of  laches  is  however  applicable  to  suits  for 
Injunctions,  and  the  Court  will,  in  the  exercise  of  the 
discretion  which  it  has,  decline,  in  the  absence  of  special 
circumstances,  to  make  a  decree  even  if  a  much  lesser 
time  than  six  years  has  elapsed.*  Where  a  decree  awards 
a  perpetual  Injunction,  application'  for  execution  of  the 
decree  must  be  made  within  three  years  from  the  time 
when  there  is  a  breach  of  the  Injunction."  A  suit  for  com- 
pensation for  injury  caused  by  an  Injunction  wrongfully 
obtained  must  be  instituted  within  three  years  of  the  time 
when  the  Injunction  ceases.''  An  application  to  revive 
a  previous  application  for  execution  which  had  been  tem- 
porarily suspended  by  an  Injunction,  or  by  reason  of  an 
order  under  section  280  of  the  Code  or  other  obstacle  is 
according  to  the  Calcutta,  Bombay  and  Allahabad  High 


'  Act  XV  of  187"  (LimitaHon), 
Art.  41. 

•  Kanakaiubai  v.  Multu,  I.  L.  H., 
13  Mad..  445  (1890). 

•  Sec  Ranga  Pai  v.  lidha,  I.  L.  K., 
20  Mad.,  398  (\896).  where  it  was  held 
that  the  suit  for  an  Injunction  was 
not  barred. 

*  Mitra's  Law  of  Limitation,  Srd 
ed..  pp.  764,  80,  68,  69    nnd  v.  ante. 

*  Sa-^ag^pa  v.  Krishnamachari,  I. 
L.    R.,    12    Mad.,     364(1889);    Act 


XV  of  1877.  Art.  IIJS. 

«  Act  XV  of  1877.  Art.  42  v.  ante. 
J).  94.  When  the  attachment  of 
nioveable  property  released  under  s. 
280  of  the  Civ.  Pr.  Code  is  maintained 
by  an  InjunctiSn  issued  in  a  suit 
under  s.  283,  and  such  suit  is  ulti- 
mately dismissed,  a  suit  to  recover 
damages  foi-  injury  to  the  property, 
while  under  attachment,  is  governed 
by  this  article.  Mitra's  Limitation 
p.  683,  citing  Punjab  Records,  Rivaz, 
137. 
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Courts  governed  bv  Article  178  of  the  Limitation  Act.  The 
three  years  are  to  be  computed  from  the  date  on  which 
the  Injimction  or  other  obstacle  is  removed.^  In  com- 
puting the  period  of  limitation  prescribed  for  any  suit, 
the  institution  of  which  has  been  stayed  by  Injunction 
or  order,  the  time  of  the  continuance  of  the  Injunction 
or  order,  the  day  on  which  it  was  issued  or  made,  and 
the  day  on  which  it  was  withdrawn,  shall  be  excluded.* 

1  Mitra's  Limitation,  p.  880,  et  ibi  are  governed  by  Art.  179.  Narayana 
cams.  According  to  the  Madras  High  v.  Papyi,  I.  L.  R.,  10  Mad.,  22  (1886). 
Court  all    applications    for    execution  •  Act  XV  of  1877,  s.  15. 


W,  I 
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CHAPTER  IV. 

Injunctions  in  rksi'kct  of  Judicial  Prockkdings. 

§   -16.     Control  and  Stay    of   Pro-  (ii)  but  not  pending  proceeding 

CEEDINOS  unless  there  is  danger  of — 
§  47.      Injunctions    in    Restraint 

OF   Proceedings  ('">  multipUcity  of  proceedings- 

(i)  in   England ;  (iy)  and   the   proceedings  stayed 

(u)  in  India  prior  to  the  Specific  ^^^    ^j^^^^    ^^   ^  subordinate 


Court. 


Relief  Act. 
§  48.     Present  Law — 

(i)  Contemplated         Proceedings       §  40.     Wrongful    Sale   in    Execu- 
may  be  stayed,  tion  of  Decree. 

Control  and  §  46.     Where  there  is  a  single  judicial  proceeding  the 

stay  of  pro-  "  f  1  T  f 

ceedings.  Couit  has  powcr  to  transfer    the  proceeding  from  one 

Court  to    another;'  to  stay    proceedings,*^  or  execution 
of   a  decree  passed  therein.* 

Where  there  is  more  than  one  judicial  proceeding  one 
such  proceeding  may  be  affected  by  another  in  several 
ways.  Thus  no  Court  can  try  any  suit  or  issue  in  which 
the  matter  in  dispute  has  been  in  issue  in  a  former  suit 
and  has  been  therein  heard  and  decided  ;*  nor  any  suit 
in  which  the  matter  in  dispute  is  also  in*- issue  in  a  pre- 
viously instituted  pending  suit.*"  Superior  Courts  may 
enforce  the  performance  of  public  duties  by  inferior  Courts;*^ 


-» - 


1  Civ.  Pr.  Code,  ss.  22—25    as  to  *  Civ.   Pr.  Code,  as.  13,  14,  also  Cr. 

transfer  in  criminal  cases,  see  Cr.  Pr.  Pr.  Code,  s.    403. 

Code,  88.    191,  192.  526—528.  »  Civ.  Pr.  Code,  ».  12 

»  Civ.  Pr.  Code,  8.  20,  see  also  Cr.  •  Specific  Relief    Act   (I   of    1877). 

Pr.  Code,  s.  346.  as.  45—51.     SeeShortt  on  Extra  Legal 

3  Civ.  Pr.  Code,  ss.  239—243,  646;  Remedies   (1888),     pp.    340,    el   seq.: 

cf.  also  Cr.  Pr.  Code,  s.  394,  Spelling's  Extraordinary  Relief,  §  136. 
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and  a  superior  Court  may  further  restrain  by  Injunction 
a  judicial  proceeding  of  a  civil  nature  pending  in  a 
subordinate  Court  where  such  restraint  is  necessary  to 
prevent  multiplicity  of  proceedings.' 

§     47.     Of  the  various  forms  of  procedure  touching  the  injunctions  in 

restraint  of 

control,  stay    or    continuance  of    proceedings,  it  is  only  proceedings. 
with  the  last  that  the  present  chapter  is  concerned. 

Prior  to  the  Judicature  Act  of  1873,  there  were  two  (i)  in  England 
classes  of  Courts,  namely,  Courts  of  Common  law  and 
Courts  of  Equity,  as  there  were  two  sets  of  rights,  namely, 
legal  rights  and  equitable  rights.  Tt  might  and  fre- 
quently so  happened  that  a  plaintiff  possessed  an  un- 
doubted legal  right  in  a  Court  of  Common  law  and  that 
the  defendant  had  no  defence  m  such  Court  though  en- 
titled to  rehef  in  a  Cotirt  of  Equity-  In  such  a  case  an 
Injunction  granted  by  the  Court  of  Chancery  to  restrain 
judicial  proceedings  in  a  Court  of  law  whether  before 
or  after  judgment  ;  provided  a  remedy  by  means  of  which 
the  plaintiff  was  prevented  from  taking  an  undue  advan- 
tage of  the  defendant  and  enabled  the  latter  to  obtain 
the  decision  of  a  Court  of  Equity  upon  the  question  of  his 
claim  to  equitable  relief,  against  the  legal  demand  of  the 
plaintiff.*  Theiprinciple  upon  which  this  jurisdiction  was 
exercised  was  that  wherever  a  party  by  fraud,  accident 
or  otherwise  has  an  advantage  in  proceeding  in  a  Court 
of  ordinary  ^risdiction,  which  must  necessarily  make 
that  Court  an    instrument  of  injustice,  and  it  is  therefore 


'   Act  I  of  1877,  ».  6a.  cl9.  (a),{b),(e). 

■^  For  iimtanceH  in  wliir'h  this  c(|uif- 
able  juriBiiictiuii  wttv  coniinunly  excr- 
ciiteJ,  iee  Suell'"!  Principlt-H  of  Kijuity 
lith  ed.,  pp.  679—083;  nee  alno  Eden 
Inj.,  Ch.  II  ;  Drewry,  Inj..  Piirt  I; 
High,  Inj.,  4.'>— 277;  Hilliard.  Inj., 
IN7— 311.  Dhuronidhur  Sen  v.  Agra 
Bank,  I.  L.  R.,  4  Cal.,  380,  390(1879). 
[Injuactiona  were  granted  "upon  the 


u.iMuniption  that  the  righto  of  the 
piirtic-  could  not  be  fully  enquired 
into,  except  in  the  Court  of  Chancery 
itMclf.  Hut  it  i.s  significant  that  aa 
soon  uaall  the  courta  of  Westminister 
Hull  caino  to  the  Court.-*  of  Co-ordi- 
nate- juriHdiction  under  the  new  Judi- 
cature Acts  thiH  proceeding  by  way 
of  Injunction  was  abolished,"  per 
iMarkby,  J.| 
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against  conscience  that  he  should  use  the  advantage ;  in 
such  cases  to  prevent  a  manifest  wrong,  Courts  of  Equity- 
interpose,  by  restraining  the  party  whose  conscience  is 
thus  bound  from  using  the  advantage  he  has  improperly 
gained.'      The  Injunctions    thus   issued  by  the  Court  of 
Chancery  for  controlling  proceedings  in  other  suits  were 
not     orders  issued   to  such     other     Courts  but   to  the 
party,    such    party    being    amenable    to    the  jurisdic- 
tion of  the  Court  granting    the    Injunction  and  capable 
of  being  acted  on  by  the  process  of  contempt  of  Court 
and  were  in  fact  orders  in  -personam.'^     The  Injunction 
neither  assumed  any  superiority  over  the  Court  in  which, 
the  party  is  proceeding,  nor  denied  its  jurisdiction,  but 
was  granted  on  the  sole  ground,  that  from  certain  equit- 
able circumstances,  of  which  the  Court  issuing  the  In- 
junction has  cognisance,   it  was  against  conscience  for 
the  party  to  proceed  in  the  cause.*      Injunctions  to  stay 
proceedings  at     law  were    sometimes    granted    to  stay 
trial ;  or  after  verdict  to   stay    judgment  or  after  judg- 
mient     to      stay     execution.     The    common    mode    in 
which     relief     was    granted    was  after    judgment,    by 
enjoining  the'plaintifF  not  to  sue  out  execution  upon  the 
judgment.* 

In  consequence  of  the  above-mentioned  du«lity  in  the 
legal  system  the  cases  in  which  equity  interfered  by 
Injunction  were  usually  classed  under  two  heads  as 
being     either  (1)  cases    of    Injunction    to   prevent    the 

inequitable     institution    or      continuance    of      judicial 

_^___ J 

1  Joyce's    Doctrines,   9  ;   Dhuroni-  2   Venkateaa    Tawker    v.    Ravutsami 

dhur  Sen  v.  Agra    Bank,   I.   L.    1!..  r,  Chetliar,  T.  L.   R.,  18  Mad.,  .338,  341 

C'al.,    80,  96  (1879),  4  O.  L.  li.,  4:M.  (1895);  .Joyre's  Doctrines,    9.    In    re 

Kunhamedv.  Kutti,  I.  L.  R.,  14  Mad.,  Artistic   Colour  Printing  Co.,    14   Ch. 

167.  168  ( 1891 )  ;  Moran  v.  River  Steam  D.,  502. 

Navigation    Company,    14    B.    L.    R.,  Joyce's    Doctrines,    9  ;       Snell'a 

352,    359    (  1875)  ;      Hilliard,      Inj.,  Equity,  579. 

187—311.  ■•  Hilliard,  Inj.,  189. 
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proceedings  ;  or  (2)  cases  of  Injunction  to  restrain 
wrongful  acts  unconnected  with  judicial  proceed- 
ings. 

By   the   Judicature  Act,'    1873,  the  doctrines  of   the 
Chancellors  were  finally  and  completely  adopted  into  the 
law  of  England  and  the  remedy  by  Injunction,  which  was 
theretofore  almost  entirely  peculiar  to  the  Court  of  Chan- 
cery,  was   rendered   equally   exerciseable  by  Courts   of 
law,  as  it  had  been  by  those  of  equity.     By  that  Act 
there  has  been  a  fusion  of  law  and  equity  into  one  system 
which  is  administered  by  all  Courts  without  distinction, 
■  though  for  the  sake  of  convenience  certain  classes  of  cases 
are  allotted' to  each  of  the  divisions  of  the  High  Courts. 
The  former  jurisdictior\  of  the  Court  of  Chancery  to  re- 
strain by  Injunction  an  action  at  law  in  all  cases  where 
the  defendant  to  the  action  could  show  that  he  had  a 
good  equitable  defence  has  been  abolished  by  the  Judi- 
cature Act,  which  however  provides  that  every  matter 
of  equity,  in  which  an  Injunction  against  the  prosecution 
of  a  proceeding  might  have  been  obtained,  if  that  Act  had 
not  been  passed,  may  be   relied    on   by  way  of    defence 
to  the  action.-     In  consequence  of  these  provisions,  In- 
junctions properly  so  called,  now  fall  for  the  most  part 
under  one  head  only,  that  is  to    say,  the  second  of  the 
two  heads  aljove    mentioned.     At  the  present  day  in- 
stead of  the  Injunction,  a  stay  of  proceedings  or  other 
like  remedial  order  would  be  made  in  the  action.^    There 
are,  however,  still  certain  continuing  powers  of  the  Court 
to   grant    Injunctions   in    respect  of    legal  proceedings. 
Thus  an  action  not  pending  but  only  contemplated,  or  a 

'  6».    1«,  21,  S.l,  21,  25  by  sn.     21,  I  he   rulux  ol   muity  Hliall   frevail. 
26,  it  in  onocUid  thut  luw  mid  oi|uity  '  Ken,   liij.,  7,  8,  070. 

■hall     bo  ii<liniiiiHtorud     coucuiroiilly,  '  Siioll's  lv|uily,   i>7K,  .>71J. 

and  Ihitt  wliorinui    (lioro  ia  h  cunllict, 


Act, 
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pending    action    in  a  foreign  Court,  may  still,  the  case 
being  otherwise  proper,  be  restrained  by  Injunctions.' 
(u)  Ml  India  'f  he  Supreme  Courts  followed  the  law  and  practice  of 

prior  to  tli*"  '■  ^ 

sporifir  Kriicf  thc  Court  of  Chauccry.  They  possessed  as  well  an  equity 
as  a  common  law  side,  though  (in  this  differing  from 
the  English  Courts)  the  same  Judges  administered  both 
common  law  remedies  and  equitable  reliefs.'  In  the 
mofussil  the  distinction  between  law  and  equity  never 
prevailed.  The  establishment  of  the  Presidency  High 
Courts  in  1862  assimilated  the  judicial  system  in  this 
country  in  nearly  every  material  respect  to  that  which 
has  prevailed  in  England  since  the  Judicature  Act.  In  ' 
India  the  Courts  are  both  Courts  of  Equity  "^and  Courts 
of  Common  Law  in  one.''  It  follo.ws  from  the  dissimi- 
larity of  the  circumstances  of  this  country  from  those 
which  existed  in  England  prior  to  the  Judicature  Act 
that  the  English  case-law  anterior  to  that  period  is  not 
here  of  much  assistance. 

The  reported  cases  show  that  prior  to  the  Specific 
Relief  Act  the  High  Courts  restrained  by  Injunction 
proceedings  both  instituted  and  pending  in  the  mofus- 
sil against  the  Court  Receiver  to  recover  possession  of 

1  Kerr,  Inj.,  7,  8,  575,  el  acq.;  Arm-  1683  ;  13  Geo.  1 ;  Borrodaile  v.  Chain- 
strong  v.  Animtroiig,  1892,  p.  98;  the  sook  Buxiram,  I  Hyde,  60,  61  ;  13  Geo, 
Courts  iu  India  would  appear- to  have  111,  c.  63,  s.  18,  5*6111  March,  1774; 
no  jurisdiction  to  stay  pending  pro-  Charter  establishing  (Supreme  Court 
ceedings  in  a  foreign  Court,  see  Act  1  at  Fort  William,  Bengal  39  and  40 
of  1877,  8.  56,  tl.  (6);  Madras  L.  J.,  Geo.  Ill,  c.  79,  8.  2,  26th  Deo.  1801 
Parts  V  and  vi,  p.  164,  vol.  v.,  May  &  (»6.  Madras)  ;  4  Geo.  IV,  c.  71, 
June,  895.  As  to  powers  of  Courts  s.  7,  1823  {ib.  Bombay).  See  §2, 
of    Bankruptcy,   ste  ex  parte  Dillon;  anU. 

In  re  Hoods,  1  Ch.  D.,  567  ;  Ex  parte  ■'  See  Objects  and  Reasons  to  Spe- 

Beynolds;  In  re  Barnett,  15  Q.  B.  D.,  cific  Relief  Bill.    "It  is  hardly  neces- 

1()9.  sary    to    observe    that    in  a    country 

'i  Clarke's  Kuks  and  Orders,   1829;  where  law  and  equity  are  adniinister- 

Preface,    p     x  ;  Cowell's  Tagore  Law  ed  by  the  same  courts  the  subject  of 

Lectures,    1872,    p.   53  ;  see  the  Char-  staying  legal  proceedings  need  not  be 

teri,  13  Car.  11,  35  Car.  11,9th  Aug.  dealt  with  at  much  length." 
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part  of  certain  lands  which  were  in  the  hands  of  the  re- 
ceiver;' as  also  proceedings  not  instituted  but  threaten- 
ed,* and  prohibited  the  execution  of  a  decree  which  had 
already  been  obtained,^  and  any  decree  that  might  be  ob- 
tained in  a  contemplated  suit,  until  a  certain  date  fixed 
by  the  order  of  the  Court.^  In  the  last  cited  case  the 
proceedings  were  threatened  to  be  taken  in  a  Court  sub- 
ordinate to, that  from  which  the  Injunction  issued.^  In 
a  subsequent  case""  the  proceeding  sought  to  be  restrain- 
ed was  both  instituted  and  pending  and  the  decree 
in  respect  of  which  the  Injunction  was  sought  was  that 
of  a  Court  exercising  co-ordinate  jurisdiction  with  the 
Court  in  which  the  Injunction  was  applied  for.  In  the 
first  instance  the  Injunction  was  refused,'  but  sub- 
sequently upon  review  of  judgment  the  Injunction  was 
issued  upon  grounds  which  it  is  not  easy  to  understand 
in  so  far  as  the  distinction  made  by  the  Court  of  Re- 
view'' between  an  Injunction  issued  to  or  affecting  the 
Court  itself  and  an  Injunction  issued  against  the  party 
himself  is  one  common  to  all  Injunctions  in  restraint 
of   judicial    pioceedings.     The   ratio  decidendi,   however. 


1   Bf^r    Chunder  Jhoograj   Oohaanee  •'  Ananlnnth  Dey  v.    Mackintosh,    6 

V. //oj7!7.  Cor.  66  (1864).     The  Injuiic-  B.   L.  R.,  571   (1871).     The  execution 

tion  in  this  case  went  not  only  against  restrained  in  this  case  does  not  appear 

the   defendant  bi^;  also  enjoined  the  to  have  been  ponding. 

Principal    Sudder    Amccn    in   whose  ■•  Moraii    v.     Kivrr   Sicam     Xaviga- 

Court    the    ouit  wae  instituted    from  lion   Cotnpatiy,  s\ipi'a,  nt  p.  .'itiG  [judj^- 

procccding   in    the   matter,  until    the  ment  in  appeal]. 


further    orders    of    the  High     Court 
in    Dhurunidhur    Ben   v.  Agra  Bank 
1.  L.    R..     I   Cal.,    380  (1878)  ;  S.  C 
in  review,  I.  L.  R..  5  Vn\.,  Sfi  (1870) 
the  execution  sought  to  be  restrain 


•''  See  Dhuriniidlnir  Sen  v.  Agra 
Bank,  I.  L.  H.,  I   Cal..   p.  ;i97  (1878). 

^  Dkiiruuirlhvr  Srn  v.  Agra  Bank, 
1.  L.  R..  4  Cal..  :J80  (1H78).  S.  C.  in 
review.  1.  L.  R.,  ft  Cal.,  8«  (1879). 


ed  was  also   pending.  7  id.,  I.  L.R.,  4  Cal.,  380. 

2  Moran    v.    Rimr    Hleam    Navign-  *  I'rf.,  1.  L.  K.,    ft   Cal.,  Otl;  sec   Vtn- 

lion  Company,   14  R.  L.   R.,  352,  361  katem    Tan'ker   v.    linimmmi  fheltittr, 

(1876)  [judgment  of  the  court  of  first  1.  L.  R..  18  Mn<i.,  341  (iHi).'.). 
instance]. 
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apiH'ius  to  have  been  that  the  order  complained  of  was 
a  mere  nullity  inasmuch  as  the  plaintiff  Bank  was  no 
party  to  the  original  suit  in  which  the  decree  sought  to  be 
executed  was  made  and  was  not  the  legal  representative 
of  such  party.  The  order  was  in  effect  an  order  that  a 
decree  should  be  executed  against  a  person,  who  was 
not  in  fact  a  party  to  the  suit.  The  property,  therefore, 
sought  to  be  attached  in  execution  was  the  property 
of  the  plaintiff  Bank  and  the  defendant  was  wrongfully 
attempting  to  sell  that  property  before  any  adjudica- 
tion had  been  made  of  his  right  so  to  do  and  he  was 
so  acting  in  a  suit  brought  against  a  third  person  to  . 
which  suit  the  Bank  was  in  point  of  law  no.party.'  It 
is  to  be  noted  moreover  with  regard  to  wrongful  sales 
in  execution  of  a  decree  that  section  92  of  the  Civil 
Procedure  Code  (Act  VIII  of  1659)  corresponding  with 
section  492  of  the  present  Code  contained  no  provi- 
sion  with  reference  thereto." 

It  was  also  held  that  the  purchaser  of  a  share  of  a 
decree  who  has  failed  in  the  endeavour  to  get  the  Court 
executing  it  to  put  him  upon  the  record  for  the  purpose 
of  obtaining  the  benefit  of  the  decree,  has  no  right  to  an 
Injunction  to  prevent  the  decree-holder  from  executing 
the  whole  decree  without  regard  to  the  sale  even  if  the 
purchase  is  made  on  behalf  of  the  judgment-debtor  ;  he 
could  only  get  a  right  to  an  Injunction  of  the  kind,  if  the 
sale  amounted  to  a  release  from  the  decree-holder  to  the 
judgment-debtor    from    his    liability  under    the  decree.^ 


'   Art   fo  Hk"  order   being  a   iiullitv  ca.se,  8ee  Kri-sliHiiji  v.    I'ifluilrav,  1.   L. 

all  Courte  were  agreed,  see   I.   L.  It.,  H.,  12  Uoiii.,  HO  (1887). 
4  Cal.,    383,  per    White,  J.;     i6.  395,  '^  \.  yont. 

per  Markby,  J.,  ib.,  391,  pir  Ainslic,  '  ilunsamut    Huliiminuiism  v.    A'w 

J.,  I.  L.  R.,  5  Cal,  90,  97,  per  Garth.  wah  LutkiU  AU  Khan,  22  W.  11.,  506 

C.    J.    For     a    somewhat    aualogouu  (1874). 
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§  48.  The  Specific  Relief  Act  passed  in  1877'  and  P'^^^nt  uw. 
sections  492  and  493  of  the  present  Code  of  Civil  Pro- 
cedure contain  the  law  now  in  force  upon  this  subject. 
Section  5(5  of  that  Act  applies  no  doubt  in  terms  only  to 
perpetual  Injunctions,  temporary  Injunctions  being  left 
by  section  53  to  be  regulated  by  the  Code  of  Civil  Pro- 
cedure.^ Section  56  therefore  does  not  affect  temporary 
Injunctions  against  wrongful  sale  in  execution  of  a 
decree  applied  for  under  section  492  of  the  Civil  Proce- 
dure Code.^  In  a  general  manner  however  the  same 
principles  must  equally  apply  to  the  granting  of  a  tem- 
porary as  to  a  perpetual  Injunction  and  these  princi- 
ples must  therefore  be  sought  in  the  Specific  Relief  Act 
itself.*  By  the  English  Judicature  Act  an  injunction  may 
be  granted  by  an  interlocutory  order  of  the  Court  in  all 
cases  in  which  it  shall  appear  to  the  Court  to  be  just  or 
convenient  that  such  order  should  be  made  ;  and  any 
such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  shall  think  just. 
It  has  however  been  observed  that  the  framers  of 
the  Civil  Procedure  Code  have  apparently  expressly  re- 
frained from  putting  temporary  or  interlocutory  injunc- 
tions on  the  same  footing  as  they  are  put  by  the  Judica- 
ture Act ;  and  it  has  been  held  that  they  intended  to  limit 
such  applications  to  the  matters  enumerated  in  sections 
492  and  49:^  of  the  Civil  Procedure  Code  only.  Therefore 
in  a  suit  by  plaintiffs  in  the  High  Court  to  recover 
damages  for  breach  f»f  contract,  they  sought  to  obtain 
an  interlocutory  injunction  restraining  the  defendant  fmm 
procoiiding  with -a  suit  filed  by  the  defendant  against 
the  plaintiffs   in  the    Small    Cause    Court   in    respect  of 

•  A«t  I  of  IH77,  «.  66,  cIb.  (n),  {b)  asi  (IgOfi). 
and  (f ).  '  id. 

•  Amir     Ihtlhnt    v.  Adminintrntnr-  *  v.  anlc,  \).  7. 
atn<ir(il  of  Bengal,    I.  L.  K.,  23    Cul., 
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the  same  contract  until  the  hearing  of  the  High  Court 
suit.  Ilchl,  that  an  application  to  restrain  a  suit  in  the 
Small  Cause  C^ourt  did  not  come  within  the  provisions 
of  sections  492  and  103  of  the  Civil  Procedure  Code. 
The  provisions  of  the  Civil  Procedure  Code  as  to  tem- 
porary or  interlocutory  injunctions  are  not  the  same  as 
those  under  the  Judicature  Act,  187'i,  section  25  sub- 
clause 8.  As  the  injunction  asked  for  was  a  perpetual 
one,  it  could,  under  the  Specific  Relief  Act,  only  be 
granted  by  the  decree  made  at  the  hearing.  The  Court 
was  of  opinion  that  the  proper  course  for  the  plaintiffs 
was  to  apply  to  the  High  Court  to  remove  the  defen- 
dant's suit  from  the  Small  Cause  Court  to  the  High 
Court  under  clause  1.3  of  the  Letters  Patent.'  The  ques- 
tion does  not  appear  to  have  been  considered  whether 
apart  from  the  terms  of  the  Civil  Procedure  Code  the 
High  Court  might  issue  the  injunction  under  the  general 
Equity  jurisdiction  inherited  by  it  from  the  Supreme 
Court  which  jurisdiction  it  might  be  argued  was  ex-hy- 
pothesi  unaffected  by  any  special  Legislative  Enact- 
ment. In  a  recent  decision  in  which  the  Bombay  case 
was  cited  it  was  held  that  the  High  Court  had  jurisdic- 
tion to  restrain  the  Presidency  Small  Cause  Court  from 
proceeding  with  a  suit.* 

As  the  subject-matter  of  complaint  may  be  either  a 
breach  of  contract,  or  civil  wrong,  or  an  act  which  is 
criminal,  so  judicial  proceedings  may  be  either  civil  or 
criminal.  An  Injunction  cannot  be  granted  to  stay 
proceedings  in  any  criminal  matter.*  But  if  an  act 
which    is     criminal      touches    also    the    enjoyment    of 

'  Jairamdns  v.  Zatnonlal,  I.  L.   1^.,  Kerr,  Inj.  5  ;  Joyce's  Doctrines,  291, 

27  Bom.  367  (1903).  292  ;  Siiell's  Equity,   Uth  cd.,    582  ; 

»  Hart  V.  QroMtr,   9  C.  W.  N.,   748  ami  ante.,  pp.  40,  41.     See  Madras  L. 

(190.">.)  J.,  p.  iS5,  Parts    v    and  vi,    Vol.    v., 

••  Act    I   of    1877,  B.  ott,  cl.  (e)  ;  see  May  and  June,  1895. 
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property,  the  Court  has  jurisdiction,  but  its  interference 
is  founded  solely  on  the  ground  of  injury  to  property.' 
With  regard  to  civil  "judicial  proceedings''  a  term 
which  includes  both  an  action  and  proceedings  taken 
in  execution'-  of  a  decree  obtained  therein,  the  rule  is  that 
a  judicial  proceeding  not  pending  but  contemplated 
and  threatened  only  may  be  restrained  as  also  a  pend- 
ing proceeding  ;  provided  that  such  proceeding  is  pend- 
ing in  a  Court  subordinate  to  that  from  which  the 
Injunction  is  sought,  and  such  restraint  is  necessary 
to  prevent  multiplicity  of  proceedings.*  In  other  cases 
no  Injunction  will  issue. 

Injunctions  of  this  class  which  will  be  granted  may 
thus  be  divided  into  (1)  Injunctions  in  restraint  of  suits 
or  applications  for  execution  which  are  not  instituted 
and  pending,  but  are  contemplated  and  threatened  only.* 
And  Injunctions  in  restraint  of  such  applications  for  exe- 
cution may  be  {a)  Injunctions  restraining  the  execution 
of  any  decree  which  might  be  obtained  in  a  contem- 
plated action;'  (h)  restraining  the  execution  of  a  decree 
which  has  already  been  obtained,  but  in  res])ect  of  which 
at  the  date  of  the  issue  of  the  Injunction  no  appli- 
cation for  execution  has  yet  been  made^ ;  (2)  Injunc- 
tions in  restraint  of  pending  suits  and  pending  appli- 
cations for  execution,  that  is.  Injunctions  in  restraint 
of  the    ex'ecution    of    decrees    already    made  and  upon 


1  V.  ante,  pp.  40,41.  Venkatena       Tawkcr     v       Hamasami 

*  Appu  V.  Jia^uin,  I.  L.  R.,  14  CAeMiar,  1.  L.  K.,  18  Mod.,  341  (1896). 
Maxl.,  42ft  (1891);  lt:«Jto<e«a  Tawiterv.  *  Moraii  v.  Hiver  Steam  Xaviga- 
Haiiuisami  Che.Utar,  I.  L.  H.,  is  <(««  (.'ompany,  14  R.  L.H.,  362  (1876). 
Mad.,    '.i'M  (1895).  •'  Appu    v    Ruvkih.     1.    L.    H.,    14 

■•  Aft  I  of  IH77.  «.  .'")«.  «l».  (a)  k  (h).  .Mud..  425,430  (ISill).     The  dpcisioiiH 

*  Moran  v.  Hivr  ,S(rani  Suvifja-  Kunluimrd  \.  KuUi.  I.  L.  R.,  14  Mad., 
lion  Company.  14  H.  1..  1'..,  aoU  \[\1  (\M\\)  ;Ananlmilli  Dcy  s.  Mackin- 
(1876);  Appn  v.  Hainan,  1.  L.  K.,  <».*/».«  R.  L.  R.,  .'>7 1  (1871),  npppar 
U   Mad.,  425,  429,  4:ii)  (1891).     [See  also  to  be  vumoh  uf  \\\'\x  kiml. 
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which  decrees  at  the  date  of  the  application  for  an 
Injunction,  steps  have  been  already  taken  in  execution  ;' 
(3)  Injunctions  which  are  issued  not  in  general  restraint 
of  execution  whether  pending  or  not,  but  in  prevention 
of  wrongful  sale  in  execution  of  a  decree,  may  be  con- 
veniently considered  separately  from  the  two  classes 
above  mentioned.' 

In  the  case  of  a  fraudulent  decree  the  remedy  would 
appear  to  be  by  way  of  Injunction  to  restrain  the  party 
from  executing  the  decree.^ 

The  Specific  Relief  Act  only  forbids  the  issue  of  In- 

(i)  I'ontcm-  ... 

plated  pro.  ~  juuctions  in  restraint  of  pending  proceedings.*  So  in 
I..- stayed.  ■  England  it  has  been  held  that  although  the  Couit  has  no 
longer  jurisdiction  to  restrain  a  pending  action  yet  an 
Injunction  may  be  granted  to  restrain  the  institution  of 
proceedings."  Thus  an  Injunction  has  been  granted  to 
prevent,  a  wife  from  instituting  proceedings  against  her 
husband  in  the  Divorce  Court  for  restitution  of  conjugal 
rights;*^  and  a  person  claiming  to  be  a  creditor  of  a  com- 
pany was  restrained  by  Injunction  from  presenting  a 
petition  for  winding  up  the  company  when  the  debt 
was  disputed  and  the  company  was  solvent.^  If  the 
proceeding  be  not  pending  at  the  date  of  the  institu- 
tion of  the  suit  in  which  the  Injunction  is  sought, 
but  is  contemplated,  and  threatened  only,  there  is 
nothing,  the  case  being  otherwise  proper,  to  prohibit  an 
Injunction    being    granted  against    the   actual    institu- 

tion  of  such  threatened  proceedings.''     And  this  is  so, 

. < • 

1  V.  post,  p.  189.  •  Besatii  v.   Wood,  supra. 

•  V.  {xihI,    §  49.  '  Circle    Rtalaurant     <fcc.,     Co.     v. 
■i  Kunhaiiierl   v.  Kutti,  I.  L.   K.,   14       Lavenj,  18  Ch.  i).,  55.0. 

Mad.,    107,   (1891).  •  See      Moran      v.      River     Steam 

*  S.  6e,  el.  (a).  Navigation  Co/npany,  14  B.  L.  R.,  352 
■' ResanI  V.    WnoJ.    12  Ch.  ]).,  630  ;       (1875);    Appu    v.- Raman,  l.    L.  K., 

Hart   V.   JIarl,  18  CL.  !».,   071  ;  Keir,        14  Mad.,  42li,  130  (18»1). 
Inj.,  8. 
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whether  such  proceedings  be  an  intended  suit'  or  intend- 
ed application  for  execution  of  any  decree  which  may  be 
obtained  in  a  contemplated  action,^  or  which  has  already 
been  made.®  In  the  first  of  the  cases  last  cited  a  Sub- 
ordinate Judge  prohibited  certain  parties  from  executing  a 
decree  which  had  been  passed  in  their  favour,  and  which 
was  on  the  file  of  the  District  Judge,  it  appearing  that  no  . 
application  for  execution  had  yet  been  made.  It  was 
held  thai  the  prohibition  was  not  an  Injunction  to  stay 
proceedings  in  the  Court  of  the  District  Judge,  but  that 
the  effect  of  the  Injunction  granted  by  the  Subordinate 
Judge  was  to  prevent  those  parties  from  applying  to  the 
District .  Court  to  execute  its  decree.  As  no  appli- 
cation for  execution  had  yet  been  made,  and  as.  so  long 
as  the  Injunction  was  in  force,  none  could  be  made,  there- 
fore no  pending  proceeding  of  a  Court  was  restrained  by 
the  Injunction.* 

An  Injunction    cannot    be  granted    to  stay  a  judicial  (»)  but  not 

..  pendini;  |)io- 

proceeding  'pending  at  the  institution  of  the  suit  m  which  ceedinfis  unless 
the  Injunction  is  sought  unless  such  restraint  is  neces-  of— 
sary  to  prevent  a  multiplicity  of  proceedings,"  and  the 

1  See  Moran  v.  Rivtr  Steam  Navi-  was  not  subordinate,  and  that  clause 
j/a'i'on  Coropany  (judgment  of  Original  permits  an  injunction  to  stay  the 
Court).  institution  of  proceedings  in    a   Sub- 

2  See  jV.  (judgment  of  f'ouit  of  ordinate  Court  only  (Madras  Law 
Appeal).  Journal.  Vol.  v..  May  and  June,   189.'), 

^  Appu    V.    Uaman,    i.   L.    li.,     14  pp.    Itj2.    16.').)     But  it  is    admitted 

Ma<l..  420.   4*0   (1891);  and  see  also  that.     Injunctions    acting   merely    in 

Aiiajilhnalh  I)' !/  V.  MarlcinlonliJ)  15.  L.  yersomtvi.  if  is  difficult  to  understiind 

R.,  .">71  ( 1871);  A'«*iAa»H((/  V.  A'»^/i,  I.  this     departure   from     Engli.sh     law, 

L.  V,.,  14  Mad.,  107  (1891).  according  to  which   the  institution  ol 

*  Appu    V.    Rttman,  I.    L.    K.,    14  proceedings  in    any    Court    can      be 

Mad.    420.    430    (1891)  ;  see   Ve7ikat<-  stayed.      It    is  submitted     that      the 

ga  Tawker  V.  Hamafiami  Chettiar,  I.  L.  decision  is     correct     and     that     the 

]{.,   18Mad.,  .'ttl   (189.".).     It  lia.s  been  proceeding  referred    to   in  <  I.    (/,)    is    u 

suggested  tliiit  the  decision  lirst  cited  pending    proeeeding. 
is  erroneous  inasmuch  BH 8.  60,  cl.   {b),  •'>  Act  I  of  1877,   s.  60,  d.  (a).     See 

refers  to   prfx'eedings   whether  prndiruj  lhnt>  liundhu    Sinidij    v.    Iliiri    Miiti 

or    not  and    prctvcnts    an  injunction,  iMnnfc,  1.  L.  R.,  .'11  Cal.,  480  (19(14). 
wboroos  iu  tlio   oaix*  ciUxl  the  Court 
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proceodings  sought  to  be  restrained  is  that  of  a  Court 
subordinate  to  that  from  which  the  Injunction  is  sought.' 
These  provisions  of  the  Specific  Relief  Act  have  in  view 
two  iiui^ortant  prerogatives  of  the  Court  of  Chancery 
viz.— First  I  If.  that  of  staying  pending  proceedings  at  law 
liv  what  was  ivnown  as  a  common  Injunction  in  all  cases 
where  the  defendant  would  show  a  good  equitable  defence  ; 
a  prerogative  which  has  now  been  abolished  by  the  Judi- 
cature Act  though  the  equitable  plea  upon  which  such  an 
Injunction  would  formerly  have  been  based  may  be  re- 
lied on  by  way  of  defence  in  the  action.*  Secondly,  that 
of  suppressing  useless  litigation  and  of  preventing  a  mul- 
tiplicity of  suits,  the  design  being  to  procure  repose  from 
perpetual  litigation.*  "Clause  (<?)*  of  section  56  of  the  Spe- 
cific Relief  Act  is  apparently  taken  from  section  24  (5)  of  the 
EngUsh  Judicature  Acts  of  187']  which  was  as  follows  : — 
'No  cause  or  proceeding  at  any  time  pending  in  the  High 
Court  of  Judicature  or  before  the  Court  of  Appeal  shall 
be  restrained  by  prohibition  or  Injunction.'  The  object 
of  the  enactment  appears  to  have  been  to  do  away  with 
the  use  of  Injunctions  as  a  means  for  controlling  proceed- 
ings in  other  Courts  and  it  has  been  adopted  in  Act  I  of 
1877  to  prevent  in  the  Courts  of  this  country  the  use  of  any 
such  jurisdiction."^  Where  judicial  proceedings  are  pending 
as  where  a  decree  has  been  made  and  at  the  date  of  the 
application  for  an  Injunction  proceedings  havct been  com- 
menced and  are  pending  to  execute  that  decree  then, 
unless  the  proceedings  are  pending  in  a  subordinate  Court 
and  restraint  is  necessary   to    present   a    multiplicity  of 


1  Act  T  of  1877,  s.  56.  cl.  (6).    See  Act.  290,  291. 

Deno    Bundha    Xundy    v.   Hari    Mali  *  The  report  has    "fl.     (i)  "    but 

Datsee,  I.  L.  1'..,  31  Cal.,  480  (1904).  this  is  an  error. 

2  V.  ante,  §47.  »  Appu    v.    Raman,    1.    L.   K.,    14 

3  Story,    Eq.,    §  862,    el  aeq.,    2nd  .Mad.,  425,  420  (1891). 
English   ed.  Nelson's   Specific    Relief 
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proceedings,  no  Injunction  can  issue  to  restrain  such  exe- 
cution.' 

Particularly,  since  the  passing  of  the  Specific  Relief  ("»>  muitipi'- 
Act  an  Injunction  may  properly  be  granted  if,  on  a  con-  feedings— 
sideration  of  t'he  facts  of  the  case,  the  Court  thinks  that 
that  remedy  is  necessary  in  order  to  prevent  repetition  of 
injury  and  multiplicity  of  suits.'  The  Specific  Relief  Act 
in  this  provision  has  in  view  the  jurisdiction  of  Courts 
of  Equity  by  Bills  of  Peace  bearing  some  resemblance 
to  Bills  quia  timet  to  suppress  useless  litigation  and  to 
prevent  multipUcity  of  suits,  the  design  being  to  pro- 
cure repose  from  perpetual  litigation.^  It  enacts  that 
when  the  defendant  invades  or  threatens  to  invade  the 
plaintiff's  right  to,  or  enjoyment  of,  property  the  Court 
may  grant  a  perpetual  Injunction  where  it  is  necessary  to 
prevent  such  multiplicity.*  Where  in  England  a  Bill  of 
Peace  would  have  lain,  or  as  now,  an  action  in  the  nature 
of  such  a  Bill,  that  is  (1)  where  there  is  one  general  right 
to  be  estabhshed  against  several  or  a  number  of  distinct 
persons,'  or  (2)  where  the  plaintiff  after  repeated  and 
satisfactory  trials  has  established  his  right  and  yet  is  in 
danger  of  further  litigation  and  obstruction  to  his  rights 


1  Venkalesa  Tawker  v.  Ramaaami 
Chetliar,  I.  I..  K..  18  Mad..  338 
(ISO."));  aiuijHi'c  Mahip  Singh  v. 
Cholu,  I.   L.  H.,  5  All.,  429  (1883). 

'•<  Act  I  of  1877.  H.  C6.cl.  (o)  ;  Ram 
ChandDuttv.  Watson  d-Co.,  I.  L.  R.. 
15  C'al.,  U2U(1887)  ptr  Wilson,  J.. 
'  It  in  nioHt  dealiAblo  tu  guard  as  far 
aa  poHiiible  against  a.  niultiplicatiun 
of  suits.''  /'«-/■  .Stiuight,  J.,  ill  Kir/Mt 
iMyal  \.  Rani  Kishori,  I.  I^.  R.,  lu 
All.,  80,82  (1887).  .So  also  in  Moran 
V.  River  Steam  X amyation  Company, 
14  H.  L.  H.,  359(1875),  one  of  tho 
grounds    upon    wLicli  the    Injunction 


was  granted  was  the  prevention  of 
simultaneous  litigation  in  the  High 
Court  and  the  Mofussil  botwppn  the 
same   parties. 

»  See  Sncll's  Eq.,  029.  6;«l  ;  Kerr, 
Inj.,  580—588  ;  Story,  Eq.,  §  852,  el 
seq  ;  Nelson's  Specific  Relief  Act, 
291. 

■*  In  Venkaltaa  Tawker  v.  Rama- 
aami Chtttiar,  I.  L.  K.,  18  Mud.,  338, 
341,  342  (1895),  it  was  held  that  the 
Injunction  there  prayed  for  was  not 
nocessary   on   this  ground. 

a  Story.  Eq.,  §§  854—850  ;  Kerr, 
Inj.,    580—588  ;  Nohjou,  op.  ci/.,  291. 
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from  new  attempts  to  controvert  it  ;'  under  either  of 
these  eirenmstances  an  Injunction  staying  a  pending 
judicial  ]>roeeeding  may  be  granted.  By  the  Act,  how- 
ever, an  Injunction  against  pending  proceedings  is  only 
granted  to  prevent  multiplicity,^  and  only  in  cases  where 
the  Court  in  which  the  proceedings  are  to  be  stayed 
is  subordinate  to  that  in  which  the  Injunction  is  sought.^ 
(iv)  and  th.  Even  if  a  proceeding  be  pending  which  it  is  necessary 

prooi-fdiiigs  '  "...  .1 

stayed  are       to  restrain  to  prevent  multiplicity  of  proceedings  no  In- 

thasf  of  n     .      .  .  .  .  1  .     .        1 

Subordinate      junctiou  Can  issuc  unlcss  the  proceedmgs  sought  to  be 


Court. 


stayed  are  those  of  a  Court  subordinate  to  that  from 
which  the  Injunction  is  sought.*  Under  no  circumstances 
can  one  Court  restrain  by  Injunction  proceedings  pending 
in  another  Court  which  is  not  subordinate  to  it.  The 
proceeding  which  is  mentioned  in  clause  {h)  is  a  pending 
proceeding.'  If  the  effect  of  the  Injunction  is  merely  to 
prevent  the  institution  of  proceedings  in  a  Court  whether 
subordinate  or  not  subordinate,  or  to  restrain  pending 
proceedings  in  a  Subordinate  Court,  it  may  go."  But  if 
the  proceeding  is  pending  in  a  non-Subordinate  Court'  or 
in  the  same  Court"  the  Injunction  cannot  issue.  This 
provision  does  not  apply  to  temporary  Injunctions  against 
wrongful  sale  in  execution  of  a  decree.'' 

'  story,    Ef).,   §859  ;  Nelson,    op.  to  be  applicable  as    the   proceedings 

cit.,  291.  sought      to    be    restrained    were    not 

2  Dhurunidhur   Sen  v.   Agra  Bank,  pending.                           " 

I.  L.  R.,  4  Cal.,  at  p.  391  (1878).  b  ,7,. 

»i(f.,  at  p.  396  ;  Act  I  of  1877,  s.  .i6,  7  Mahip  Singh  v.  Chotu,   I.    I,.   R., 

cl.(6).  5  All.,     429     (1883);    Sethurai/ar    v. 

■•  Act  1  of  1877,  s.  .")«,  cl.  (h).   See  Shanvtugam  PillaiJ.  L.  R.,  21  Mad., 

Dhurunidhur  Sen  v.  Ayra  Bank,  1.  L.  .353  (1897). 

R.,  4  Cal.,  380(1878).     InSethurayar  '*  Venkateaa    Tawker  v.    Ramammi 

V.    Shanmugam    I'illai.   I.    L.    R.,    21  Chelliar,    1.     L.     R.,     18    Mad..     338 

.Mad.,  353  (1897),  it     was  held  that  (1895), 

the  Injunction  could  not  be  granted.  "  Amir    Dulhin    v.     Adminislraior- 

'■'  Appu  V.    Raman,    I.    L.    R.,    14  General   of  Bengal,    I.  L.  R.,    23  Cal., 

Mad.,  426(1891)    m  which    cl.  (6)   of  351  (1895):  v.  post. 
a.  66,    Act   1  of    1877.  waa  held  not 
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§  49.  If  in  any  suit  it  is  proved  that  any  property  in  Wrongful  sale 
dispute  in  the  suit  is  in  danger  of  being  wrongfully  sold  decree. 
in  execution  of  a  decree,  the  Court  may  issue  an  Injunc- 
tion to  restrain  such  sale.'  Section  92  of  the  old  Code 
(VIII  of  1859)  contained  no  such  provision,  and  it  was 
accordingly  held  that  property  which  was  about  to  be 
sold  in  execution  could  not  be  said  to  be  in  danger  of  being 
"wasted,  damaged  or  alienated  by  any  party  to  the  suit."* 
Under  the  *old  law,  the  procedure  was  by  application  to 
the  Court  of  execution  to  stay  the  sale  of  the  attached 
property  pending  the  determination  of  title  in  the  regular 
suit  which  was  brought  to  establish  it.'  Rut  the  Legisla- 
ture has  deliberately  altered*  the  law  as  laid  down  in  the 
first  and  second  of  the  cases  last  cited.  In  section  492 
of  the  present  Code,  6ther  words  have  been  introduced, 
namely,  "or  wrongfully  sold  in  execution  of  a  decree," 
and  these  words  must  be  read  with  the  previous  part  of 
the  section,  that  is,   "that  any  property  in  dispute  in  a 

'  Civ.  Pr.  Code,  s.   492.  The  words  in  the  possession  of  the  plaintiff  under 

"  or  wrongfully  sold  in  execution  of  a  a   decree   of  Court  obtained  upon   a 

decree"  were  first  added  to  the  sec-  mortgage  executed  in  his  favour  by  a 

tion  by  the  Code  of  1877  (Act  X  of  person  having  title.     See  also  Anant- 

1877)  see  Brojendra  Kumar  Bai  Chow-  nath  Dey  v.   Mackintosh,  6  B.   L.   R., 

dhuri  V.  BupLall  Daxfi,  I.  L.   R.,   12  571  (1871). 
Cal.,   515,   517  (1886).  *  Doorga  ('hunt  (' hatter jcc  v.  Ashoo- 

•  Roy    Luchmiput  Singh    v.    Secre-  tosh  Dnfl,  24  W.    H..  70  (1875)  ;  Boy 

tury  oj  State.  \\    H.  L.    R..   Aji]!.   27.  LiKhmipnt  Siiiqh  v.  Secretary  of  Slatp, 

(187:{)  «.  C,  20  W.   R..   11,  followed  1  1  H.    I>.  R.,  App.  27  S.  C,  20  W.  R.. 

in   Durgd  Churn  *C' ha  tier  jee  v.  Ashoo-  \l  {187^);  Brojendra  l\' iimar  Bai  Chow- 

toah    I'lill.   24   W.   H.,  70  (1875).     An  'Ih.nry  v.   Rnp   [.all   Das,   I.    L.  R..  12 

Injunction  however  of  this  character  Cal.,  515,  517  (IHStl). 
appears  to  have  been  granted  in  two  *  See   report   of   Select  Committee 

earlier    coses.      Srernarain     Chuckcr-  on     the   Civil     Proeediire  Rill  —  ''We 

hvtly  v.  A.  /!.  Miller,  5  B.  L.  K.,  254  have  empowered     the  Court  to  grant 

note  (1870)  ;  Bnp  Lall  Khftlry  v.  Ma-  an  Injunction  to  stay  a  wrongful  sale 

hima   Chumler   Hoy,   5  B.    1.,.    R.,    254  in    execution    of    a   decree.     We  have 

(1870).      In   the  latter  cose  the  defeii-  been  informed  that  the  corresponding 

dant    who  claimed    through    persons  olau>*e  of  Act  VIII  of  1850  has  been 

who  were  iillej^eil  to  have  no  title  was  held  not  to  apply  to  «u,->h  a  ease". — 

threatening   to  Hell   in   oxeeution  of   a  (Itizitiv  of    Imlia,   IlOtli   Sept.    lH7rt,  p. 

decree  against  those  persons,  property  '.tl7. 

w.  I  •  13 
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su  t  is  in  danger.'"   Tlio  law  does  not  8ay  that  a  property 
is.  or  is  about,  to  be  wrongfully  sold,  but  that  it  is  in 
daiger  of  being  wrongfully  sold.'     These  words  are  wide 
enough  to  include,"  and  the  section  is,  in  fact,  most  com- 
monly applicable  to  claims  in  execution  made  under  sec- 
tion 278  of  the  Civil  Procedure  Code.     If  a  claimant  under 
that  section,  whose  claim  has  been  disallowed,  institutes  a 
regular   suit    against    the    decree-holder,    the   Court   has 
power  under  section  492  of  the  Code  to  grant'  an  Injunc- 
tion sta^nng  the  sale  pending  the  decision  of  the  suit.^ 
And  the  Code  having  been  amended  so  as  to  admit  of  the 
grant  of  an  interlocutory  Injunction  in  such  a  case,  the 
procedure  indicated  by  section  492  should  be  followed 
and  a  sale  should,  in  the  case  of  applications  by  third 
parties,  be  restrained  by  Injunctibn  in  the  suit  brought 
to  try  the  title  and  not  by  the  order  of  the  Court  executing 
the  decree.''     And  in  the  execution  of  a  decree  ordering 
the  sale  of  property,  it  is  not  competent  for  a  Court  to 
refuse  to  sell  it  because  a  stranger,  who  is  in  possession 
of  such  property,  impeaches  the  decree  :  the  course  open  to 
him,  if  he  wishes  a  stay  of  execution,  being  to  file  a  suit 
and  obtain  an  Injunction  for  that  purpose."'     But  though 
where  property  is  in  danger  of  wrongful  sale  the  Court 
may  issue  an  Injunction  restraining  the  defendant  from 
enforcing  his   decree  against  the  property,  yet  when  the 
Court  dismisses  the  suit  in  which  the  Injunction  is  sought 
and  has  been  granted,  it  has  no  right  to  further  restrain 

'  Brojendra  Kumar  Rat  Chowdhury  •   Brojendra   ,,  Kumar    Rai      Chow- 

V.  Rup  Lall  Da»K,  1.   L.   R..   12  Cal.,  dkury  v.  Rup  Lull  Dass,    I.  L.  R.,  12 

515,  517,  518  (1886).      See  Fulkumari  Cal.,  515  (1886). 

V.  Ohanshyam  Misra,  I.  L.  R.,  31  Cal.,  •  ih. 

511  (1903),  and   as  to   an  injunction  *  ib.  ;  a  case  which  clearly  empha- 

being    consequentiol    relief   as     held  sises  the  difference  between  the  former 

in  the  latter  case,  see  Kunj  Beliari  v.  and  present  law. 

Keahnv    LaU,   I.  L.   R.,   28  Bom.,  567  »  Purslwltam   Vilhal   v.   Purshottam 

(1904).  lawar.  I.  L.  R.,  8  Bom.,  5.32  (1884). 
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the  defendant  from  execution  upon  the  mere  possibihty  of 
the  Appellate  Court  reversing  its  decree.  Once  the  suit 
is  dismissed  the  Court  has.  in  point  of  law,  no  power  at 
all  to  deal  with  the  proceedings  in  the  suit  in  which  exe- 
cution has  issued.'  Upon  the  dismissal  of  a  suit  for  an 
Injunction  restraining  the  sale,  the  .Appellate  Court  may, 
under  section  492  of  the  Code,  issue  a  temporary  Injunc- 
tion restraining  the  decree-holder  from  proceeding  with 
execution  f)ending  the  appeal  ;'■'  and  the  application  may 
be  granted  subject  to  the  terms  of  the  applicant  giving 
such  security  as  the  Court  thinks  fit.'  This  decision 
has  however  recently  been  dissented  from  the  Court 
holding  that  in  a  case  like  this  it  was  impossible  to  say 
that  the  property  was  in  danger  of  being  "  wrongfully" 
sold  :  that  section  49-Vequired  that  it  must  be  "  proved  ' ' 
that  the  property  was  in  such  danger  and  that  to  hold 
in  such  an  application  this  was  proved  would  be  to  decide 
the  appeal  which  was  not  before  the  Court.*  It  is  sub- 
mitted that  the  question  is  rather  one  of  fact  than  of 
law,  though  no  doubt  dealing  with  the  matter  as  one  of 
fact  the  decree  appealed  from  would,  unless  it  was  clear- 
ly erroneous,  prove  a  serious  obstacle  to  the  grant  of 
an  Injunction.  The  Code  directs  that  ordinarily 
before  granting  an  Injunction  notice  of  the  application 
should  be  given  to  the  opposite  party."  Where  a 
Court  made  an  order  granting  a  temporary  Injunction 
without  directing  notice  of  the  application  for  an  Injunc- 
tion to  be  issued  to  the  other  side,  and  its  order  directing 
stay  of  sale  of  .property  in  execuhion  was  passed  e£  parle^ 

•  (Inaiuin     Moii'ij    I'nrtt     v.     dour        L.   H..   Id  ,\ll.,  SO  (1887). 
PerHlutd  Siiujh,   I.   L.    It..   Jl  Cnl.,   1  Mi  »  /'-.  iit  p.  83. 

(IHMI)  ;   rtfiTrrd  to  in  Ynmin-ud-l)<,ii  ■  *  Tii  tc  Cliando  Itibi,  I.  I..  I!..  2(5  All., 

lah  V.  Ahmed    Mi    Khan.    I.  L.  U..  21  .'HI  (1!)04). 

Cal.,  501   (18JI4).  •  <'iv.   I'l.  <  ixl--.  ■<•   I'.'t. 

•  Kirjfi    l>rii/iil  V.    Itaiii    Kif/i'iri,    I. 
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witliout  the  other  side  being  given  an  opportunity  to  show 
cause,    it  was  held  that    the    order   was  irreguhir.'     Tlie 
appHcation  should    Ix'   ina(h>   without   unnecessary  delay 
and  should  on  the  face  of  it  disclose  a  sufficient   ground 
to  warrant  an  order    under   section    492    being    made    as 
prayed.*     The  meaning  of  the  word  'wrongfully'  may,  in 
certain  cases,  be  open  to  doubt.*     It  is  however  clear  that 
the  property  is  not  in  danger  of  being  wrongfully  sold  when 
the  plaintiff  has  no  title  to  or  interest  in  it,  er  if  he  has 
an  alleged  interest,  when  such    interest  is  not  the  Subject 
of  sale  in  execution.''     So   where  ancestral  property  was 
attached  in  execution  of  a  decree,  and  a  son  of  the  judg- 
ment-debtor instituted  a  suit  to  establish  his  rights  to  the 
property  and  made  an   application  for  a  temporary  In- 
junction directing  stay  of  sale  pending  the  decision  of  the 
suit,  it  was  held  that,  inasmuch  as  what  was  advertised  to 
be  sold  was  the  right  and  interest  of  the  plaintiff's  father 
in  the  property  it  could  not  be  said  that  the  property  was 
being  wrongfully  sold  in  execution  of  a  decree    and  the 
temporary  Injunction  ought  not  to  have  been  granted.^    It 
has  been  said  that  in  interpreting  this  portion  of  the  Code 
a  Judge  cannot  be  too  careful  as  to  the  mode  in  which  he 
permits  the  machinery  of  the  Courts  to  be  used  for  the 
purpose  of    enabUng  a  plaintiff  in  one  suit   to   delay   a 
decree-holder  in  another  from  obtaining  the  fruits  of  his 
judgment  by  executing    his    decree    in    ordinary    course 
against   the  property    of   his    judgment-debtor.     At  the 
same  time  it  is,   of  course,  most   desirable  to  guard,  as 
far  as  possible,  against  a  multiplicity  of  sjiits,  which  was 

■    AmolakRam  V.  Sahih  Singh.  I.  L.  Ghando   Bibi,    I.  L.  R.,    26  All.,  311 

H.,  7  All..  550  (1885).  (1904),  supra. 

"  ib..  552.  *  Amolak  Ram   v.   Sahih   Singh,   I. 

•  ih.  L  R.,  7  All.,  550  (1885). 

*  Kirpa  Dayal  v.   Rani  Kishori,  I.  *  Amolak  Ram   v.   Sahih   Singh,   I. 
L.  K.,  10  Ail.,  80.  82  (1887).   Se©  In  re  L.  R..  7  All.,  550  (1885). 
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one  of  the  objects  the  Legislature  had  in  view  in  passing 
section  492  in  its  present  shape.  The  Courts  will,  there- 
fore, amongst  other  things  consider  whether  the  refusal 
to  grant  the  appUcation  for  an  Injunction  will  result  in 
further  litigation,  and  whether  any  practical  injury  will 
result  to  any  one  if  the  Ini unction  be  allowed.^  It  has 
been  held  by  the  Allahabad  High  Court  that  the  term 
"decree,"  as  used  in  the  Code  of  Civil  Procedure,'  does 
not  include  the  decree  of  a  Court  of  Revenue,  and  that 
therefore  an  application  under  section  -492  of  the  Civil 
Procedure  Code  for  stay  of  sale  in  execution  of  a  decree 
of  a  Court  of  Revenue  in  a  suit  under  section  93  of  Act 
XII  of  18^1  cannot  be  entertained  by  a  Civil  Court.'^ 

Section  56  of  the  Specific  Relief  Act  was  not  intended 
to,  and  does  not,  affect  temporary  Injunctions  applied 
for  under  section  492  of  the  Code  against  the  wrongful 
sale  of  property  in  execution  of  a  decree.  Therefore  a 
Subordinate  Court  may  issue  an  Injunction  restraining  pro- 
ceedings in  execution  pending  before  «  Superior  Court.* 
Though,  as  a  general  rule,  the  principles  governing  the 
grant  of  temporary  and  permanent  Injunctions  are  the 
same,^  yet  the  substantial  difference  which  exists  between 
an  Injunction  in  general  restraint  of  execution  and  an  In- 
junction against  wrongful  sale  in  execution  only,  affords 
a  reason  for  dealing  with  an  Injunction  of  the  latter  class 
on  a  special  "footing.  That  difference  lies  in  the  nature 
of  the  subject-matter  of  the  Injunction  and  of  the  pro- 
ceedings restrained.  In  the  case  of  an  Injunction  in 
general  restraint  of  execution,  the  applicant  may  have 
himself    been    a    party  to  the    suit  in    which  execution 

>   Per  HtraigUt,  J.,  in  Kirpa     Uaijal        K..  1«  All.,  496  {18«l)• 
v. /<«««'  A'M/i«ri,  I.  I..    1!..   lit  All.,  SO,  *  Amir    Dulliin     v.     .iilnuiu-t'alor- 
82  (1887).                                                            (liiiiral  oj  Jkiiga!,   i.  I-    li-,   -3  t'lil., 

•  S.  2.  :«.')i  (iKiir.). 

•  Onkar  Singh  v.  I!hup  Sini/h,  I.    I,.  •  '/"/',  |>.  7. 
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has  issued,  and  what  is  sought  to  be  restrained  is  exe- 
cution of  the  decree  in  its  entirety.  A  wrongful  sale  is 
generally  threatened  when  the  property  of  some  third 
person  is  taken  in  execution  of  a  decree  in  a  suit  between 
others  to  which  he  was  no  party.  In  such  a  case  an 
application  by  a  third  pcrsoji  for  an  Injunction  is  in 
effect  an  appUcation  for  restraint  of  execution  only  in 
so  far  as  such  execution  involves  the  wrongful  sale  of 
property  belonging  to  the  applicant.  The  Injupction 
therefore  is  primarily  directed  against  the  sale,  and  not 
the  execution  generally  which  may,  even  when  an  In- 
junction has  been  granted,  proceed,  except  with  respect 
to  the  particular  property  the  subject  of  the  Injunc 
tion.  Further,  as  was  pointed  out  in  the  case  last 
cited,'  the  Court  of  execution  deals  with  the  matter 
only  in  a  summary  way,  and  it  is  therefore  not  ano- 
malous or  inconvenient,  if  its  order,  even  if  it  be  the 
order  of  a  superior  Court,  should  be  made  subject  to  the 
result  of  a  regular  suit  which  may  lie  in  a  court  of  an 
inferior  grade.  On  the  other  hand,  when  an  Injunction 
is  sought  restraining  execution  in  its  entirety  by  a 
person  against  whom  and  whose  property  generally  exe- 
cution has  been  directed  to  issue  in  a  suit  to  which 
he  was  a  party,  there  is,  in  fact  a  substantial  inter- 
ference in  a  judicial  proceeding,  for  what  is  put  in  issue 
by  the  application  for  an  Injunction  is  nof  whether  a 
particular  property  is  liable  to  be  sold  or  not,  but 
whether  execution  should  proceed  against  a  particular 
person  at  all.  In  the  one  case  the  Injunction  is  directed 
against  the  sale  as  an  incident  of  execution,  in  the  other 
against  the  execution  itself.     In  the  first  case    the  person 

'  .Sie    High,   Iiij.,   §§  119.  d    HCq.  ;        General  of  Bengal,    I.  L.   R.,  23  Cal, 
Hillinicl.  Inj.,  p.  249.  351  (1895). 

•  Amir    Dvtlhin    v.    Administrator- 
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seeking  the  Injunction  does  not  dispute  the  decree  or  the 
issue  of  execution  against  the  property  of  the  judgment- 
debtor,  but  contends  that  his  own  property  is  being 
wrongfully  sold  as  that  of  the  judgment-debtor.  In  the 
second  case  the  applicant  contends  for  the  special  reasons 
alleged  that  execution  should  not  issue  against  him  at 
all.  In  the  latter  instance,  if  the  execution- proceedings 
be  not  pending,  their  institution  may  in  a  proper  case 
be  restraitied,  but  if  they  be  pending,  they  can  only 
be  stayed,  if  there  be  danger  of  multiplicity  of  proceed- 
ings, and  the  proceeding  in  question  is  that  of  a  Court 
subordinate  to  that  from  which  the  Injunction  is  sought. 

Where  a  decree  has  been  obtained  against  a  person  based 
on  a  personal  obligation  which  ceases  at  his  death  and  such 
obligation  is  not  bind>ng  on  and  cannot  be  enforced  against 
his  heir  and  representative,  an  Injunction  will  issue  restrain- 
ing the  execution  of  that  decree  against  such  heir  and 
representative.  The  latter  was  no  party  to  the  suit  in  which 
the  decree  was  passed,  and  as  he  bears  no  representative 
liability,   there  is  no  decree  enforceable  against  him.' 

In  the  case  of  suits  to  restrain  execution  of  adjusted 
decrees,  it  is  now  established  that  section  244  of  the 
Civil  Procedure  Code  is  to  be  liberally  construed,  and  that 
any  suit  which  interferes  with  the  conduct  of  execution- 
proceedings  by  the  Court  executing  the  decree  is  pro- 
hibited, sufh  as  a  suit  for  an  Injunction  restraining  exe- 
cution of  an  alleged  adjusted  decree.^ 


'   Krinhiuiii   v.    Vilhalrav,    I.    L.    I!.  tint  t;i.'  pntyfr  for  Injinirdmi  Knitli.'t- 

12  Bom..  80  (IHS71.  <■''  with  the  piovisioim  of  s.  ri6  of   the 

•  Aziznn  v.  Mntuk  Lntl  Siihu.  I.   I..  Spc-iKi^  Udlof  A('t.    An  to  injuiictioii.s 

R.,    21   Ciil..    4:{7    (I«!t:j),    fiillowcd    iij  iiKiiiiist     l)rcarh    of   covpiiiiiit      iinl    to 

Deno    Huiitlhit    Siniili/    v.   /f<iri    Mnl'  |iio«r'0(l  in  execution  ii^-ivinHt  a  purti- 

Dogi^M.  \.  \j.  i<...:i\    Cal.,    480  (ll>"-t).  cuhu   property.   Hec    Kalyriiihhni  Dip- 

whieh  wim  II  Hiiit  for  ntayin);  <-xeeuti(Mi  cluiiid  v.  flluimmluim  Lall  Jadviuithji, 

jind    d<(I>riitii)n  of    KUtififiietioii    mid  I.    I,.    I!..    ">   Honi  ,   -Mt.  ."11   (1880). 
in  which   Hill,  .1.,  wiw  of  the   opinion 
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Injunctions  against  Alienation,    Waste,   Damage  or 
Fraudulbint  Disposition  of  Property  Pendente  'lite. 

§  so.     Injunctions  AGAINST  Aliena-  liie  ; 

TioN,     Waste,     DamaO£     or  (ii)  Fraudulent  disposition  of    pro- 

Fraudulent           Disposition  perty    by  the    defendant    pen- 

OF  Proi'ERTy   Pendente  lite.  dente  lite. 

(i)  Injunctions   against  wast*,    da-  §  51.     Appeal  from    such    Injunc- 

mage      or  alienation   pendente  tions. 

Injunctions  c     5q      Sometimes  an  Iniunction,  whether  temporary 

against   aliena-        "^  j  '  l  j 

tion,  waste,     qi  perpetual,  is  the  instrument  by  which  the  Court  speci- 

damage   or  *■       ^  "^ 

fraudulent        fically  enforces  the  obligation  if  arising  in  contract,  or 

dsiposition    of  .  ... 

property  -       specifically  restrains  the  violation  of  those  other  obliga- 

vmdenle  lite.         .  i-, 

,  tions.  which  are  the  subject  of  the  law  or  tort.  In  other 
cases,  a  temporary  Injunction  is  merely  incident  or  an- 
cillary to  the  general  relief  in  this  sense  that  it  seeks  mere- 
ly to  preserve  the  status  quo,  enjoining  interference  pen- 
dente lite  by  waste,  damage  or  alienation  with  the  sub- 
ject of  litigation  or  the  fraudulent  disposition  of  his  pro- 
perty by  a  party  defendant  to  a  suit.  Sections  492  and 
493  of  the  Code  regulate  the  grant  of  temporary  Injunc- 
tions, the  latter  relating  to  temporary  Injunctions,  in 
cases  of  contract  or  tort,  the  former  relating  to  Injunctions 
against  interference  with  the  subject  of  litigation  here 
spoken  of  as  Tniunctions  pendente  lite. 

In  the  succeeding  consideration  of  Injunctions  in  cases 
of  contract  and  tort,  it  has  not  been  thought  necessary 
to  separate  the  consideration  of  temporary  and  perpetual 
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Injunctions  in  cases  of  contract  or  tort,  but  to  discuss 
the  cases  together  without  regard  to  the  kind  of  Injunc- 
tion sought ;  for  the  kinds  of  cases,  whether  of  contract 
or  tort,  in  which  an  Injunction,  either  temporary  or  per- 
petual, may  be  granted,  do  not  difier  from  each  other. 
If  the  case,  as  alleged,  be  such  that  at  the  hearing  a 
perpetual  Injunction  would  not  be  granted,  then  clearly 
a  temporary  Injunction  ought  not  to  be  granted  before 
the  hearina ;  though,  of  course,  it  does  not  follow  that 
a  temporary  Injunction  will  be  granted,  before  the 
hearing,  in  every  case  in  which  a  perpetual  Injunction 
might  fitly  be  granted  at  the  hearing  ,  for  to  justify  a 
temporar}^  Injunction,  not  only  must  the  case  be  such 
that  an  Injunction  is  the  appropriate  relief,  but  there 
must  be  the  further  ingredient  that,  unless  the  defendant 
is  at  once  restrained  by  Injunction,  irreparable  injury 
or  inconvenience  may  result  to  the  plaintif?,  before  the 
suit  can  be  decided  upon  its  merits.' 

In  the  limited  class  of  cases  which  are  now  to  be  con- 
sidered, the  Injunctions  are  always  from  the  nature  of  the 
case  of  a  temporary  character  and  may  thus  be  separate- 
ly considered. 

Injunctions  may  thus  be  roughly  divided  into  (1)  In- 
junctions whether  temporary  or  perpetual  in  cases  of  {a) 
contract  or  {h)  tort  which  classes  of  cases  are  dealt  with 
in  the  succeecyng  chapters),  and  (2)  temporary  Injunctions 
against,  [a)  interference  with  the  subject-matter  of  liti- 
gation, or  {h)  fraudulent  disposition  of  property  pending 
litigation.  » 

With  respect  to  these  latter,  the  Code  provid-^s  that  if 
in  any  suit  it  is  proved  by  affidavit  or  otherwise,  (a)  that 
anv  prnprrf)/  in  dispute  in  a  suit  is  in  danger  of  bein« 


'   Cnll.tfs  Sijecitic  Kolief,    263,  2tl». 
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toasted,  d^mmjcd,  or  alienated  by  any  party  to  the  suit, 
or  wriyyujjully  sold  in  execution  ot  a  decree,  or  (/))  that 
the  defeiulant  threatens  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors,  the  Court 
may  by  order  grant  a  temporary  Injunction  to  restrain 
such  act,  or  give  such  other  order  tor  the  purpose  of 
staying  and  preventing  the  wasting,  damaging,  aUena- 
tion,  sale,  removal  or  disposition  of  the  property 
as  the  Court  thinks  fit,  or  refuse  such  Injunction  or 
other  order.' 
(i)  Injunctions  The  power  given  by  section  492,  cl.  (a)  of  the  Civil 
damage  or'uhi-  Procedure  Code,  is  substantially  the  same  as  that  long 
nation  pem/,>«/.  g^ercised  by  English  Courts  of  Equity.  The  ^object  is  to  ' 
restrain  the  defendant  from  doing  anything  which  may 
prevent  the  property  remaining  in  statu  quo  during  the 
pendency  of  a  suit,  upon  the  principle  that  when  the 
plaintiff  seeks  to  recover  property  in  S'pecie  the  defendant 
shall  not  be  allowed  to  decide  the  question  in  his  own 
favour  by  dealing  or  making  away  with  the  property,  the 
right  to  which  is  the  question  in  dispute.  So  the  Court 
will  restrain  not  only  waste  or  damage  to  the  subject  of 
litigation  whether  moveable  or  immoveable  property,  but 
may  also  restrain  the  mere  alienation  of  property  whether 
■moveable  or  immoveable.  For  in  every  case  the  plaintiff 
might  be  put  to  the  expense  of  making  the  vendor  a 
party  to  the  proceeding,  and  at  all  events  hr-  title,  if  he 
prevails  in  the  action,  may  be  embarrassed  by  such  new 
outstanding  title  under  the  transfer.'  The  Court  even 
though  it  acts  on  the  doctrine  of  lih  pendens,  will 
prevent,  if  possible,  the  necessity  of  proceeding  on 
such  a  principle,  and  will  not  in  a  proper   ca.se  deprive 


'   Civ.  I'r.  Code,  s.  492.  ante,   265—273  ;  Story,   Eq.  Jur.,  §§ 

'  Sw    Coiiett'3     Si)ecific   Perform-        «06— 908,  2nd  English  Edition. 
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a  suitor  of  the  more  effective  protection  oi  an  In- 
junction.' 

Clause  (a)  of  section  492  of  the  Code  deals  with  suits 
in  which  a  claim  is  made  for  specific  property  in  the  hands 
of  the  defendant,  and  it  is  only  in  such  suits  that  any 
question  can  arise  of  waste,  damage  or  alienation.  The 
object  of  the  exercise  of  the  jurisdiction  is  to  secure  the 
safety  of  that  specific  property  which  is  in  dispute  in  the 
suit  pendfng  the  litigation  as  also  at  its  close  to  secure 
that  any  decree  which  may  be  made  with  reference 
thereto  shall  not  prove  unfructuose.' 

The  power,  however,  of  issuing  an  Injunction  pen- 
dente lite  .ought  to  be  most  cautiously  exercised.  It  is 
only  in  cases  where  property  which  it  is  essential  should 
be  kept  in  its  existing  condition  during  the  pendency 
of  the  suit,  is  in  danger  of  being  destroyed,  damaged  or 
put  beyond  the  power  of  the  Court,  that  the  latter  ought 
to  interfere  so  as  to  restrain  persons  who  may  turn  out  in 
the  final  event  of  the  litigation  to  be  the  actual  owners  of 
the  property  from  proper  enjoyment  and  possession  of  it.'^ 

Immoveable  property  should  always,  it  possible,  be 
lelalned  in  statu  quo,  until  the  suit  which  is  to  determine 
the  title  to  it  shall  have  been  decided.' 

The  restraint  imposed  need  not  necessarily  be  absolute, 
but  should  be  such  as  the  circumstances  require.  80 
where  the  Subject-matter  of  the  Injunction  comprised 
mortgage  bonds  and  Government  Promissory  Notes,  the 
order  of  Injunction  while  prohibiting  any  alienation  of  or 


■    Hood  -v.  Anion,   I   Kiiss..    U2.  on<;  Chumhr    Cho.sr,      \:\     W .     I!..    !(.■■..   "Mi 

o(   tlic  luixc  iiuiiiliiT  of  ciiKPH   dealing  (IST'i). 

with  liijiiiictioiH  rcMtriiiniriK  tli<' iicKo-  '    Mmi     Mohiini     DosKfc     v.     Irlm- 

tiation  of  nogotiiiblo  iiiHtniincMitH  unci  moi/ii     Iihsmi.    I .'!  \\  .    I!.,    (in   (lS7<i)' 

tlic    tniiiHfer   of   Hliwk.   Hcfuritii'i  imil  j/er  I'licnr,  .). 
oflicr  liUo  iii'lirit/  of  propel  ty.  *  domes   v.  Ciirlir,    I    Ind.  .!ii'..    N. 

»   (Inhirlc  (  liini'I'-r  f'oolio    \.     Mohtn  S..    411    (  IK(t«). 
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dealing  with  the  boiuls  or  notes  by  the  defendant,  per- 
mitted him  to  sue  upon  the  mortgage-bond  and  take 
steps  to  realize  the  amount  covered  thereby,  and  ordered 
the  money  when  realized  to  be  kept  in  Court,  until  the 
disposal  of  the  suit :  and  as  regards  the  Promissory 
Notes  permitted  him  to  draw  the  interest  as  it  fell  due 
from  time  to  time.' 

In  granting  a  temporary  Injunction  restraining  the 
alienation  of  property,  the  subject  of  suit,  the  ®ourt  will, 
as  in  the  case  of  other  Injunctions,  first  see  that  there 
is  a  bond  fide  contention  between  the  parties,  and  then 
on  which  side,  in  the  event  of  obtaining  a  successful 
result  to  the  suit,  will  be  the  balance  of  inconvenience^  if 
the  Injunction  do  not  issue,  bearing  in  mind  the  principle 
(already  alluded  to)  of  retaining  Immoveable  property 
in  statu  quo.^ 

The  wrongful  sale  of  property  in  execution  of  a  decree 
is  only  one  form  of  alienation  which  may  be  restrained 
-pendente  lite.^  Even  a  judicial  sale,  if  wrongful,  will  be 
restrained  upon  principles  and  under  circumstances 
which  have  been  dealt  with  in  the  preceding  Chapter 
of  this  book. 

In  order  to  obtain  an  Injunction  under  this  section 
there  must  be  (1)  a  suit  in  which  the  Injunction  may  be 
granted,'  and  (2)  the  threatened  danger  of  waste,  damage 
or  alienation  must  be  alleged  and  proved,^  (3)r  in  respect 
of  property  which  is  in  dispute  in  that  suit.' 


Chandidat    J  ha    v.      Padmanand  •  Collett,  op.  cit.,  265. 

.Singh  Bahadur,  I.  L.  R..  22  Cal.,  459,  «  Civ.  Pr.  Code,  s.  492,  v.  po8t. 

467  (1895).  •  lb.,     v.    post;     Prosunno    Moyee 

•  See     Ooluck    Chunder    Qooho     v.  Doasee   v.  Wooma    Moyee    Doasee,    14 
Mohim  Chunder  Ghoae,  13  W.  R.,  Or,,  W.   R.,  409  (1870). 

96  (1870).  '    //).,    V.      post;     Ooluck    Chunder 

•  Gomea  v.  Carter,  I    Iml.  .Jur.,  X.  Gooho  v.     Mohim    Chunder  Ghoae,  13 
S.,  411  (1866),  per  Phear,  J.  W.    H.,  95,  90  (1870). 
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Firstly,  the  order  of  Inj  unction  must  be  made  in  a 
regular  suit  brought  to  try  the  title  to  the  property  in 
dispute.  It  cannot  be  made  summarily.  So  it  was 
held  that  the  Lower  Court  could  not,  in  the  Summary 
Department,  pass  an  order  declaring  invaUd  a  sale  of  a 
house  made  by  a  manager  and  granting  an  Injunction 
to  prevent  the  demolition  of  such  house,  but  should 
have  left  the  title  of  the  parties  to  be  established  in 
a  regular  ^uit.'  And  where  there  is  a  remedy  by  a  re- 
gular'suit,  the  High  Court  will  not  exercise  its  extraor- 
dinary powers  under  section  15  of  the  Charter.  So,  where 
money  due  to  an  insolvent  was  deposited  in  Court,  and 
the  latter  ordered  it  to  be  paid  to  creditors  who  had  at- 
tached the*  money  instead  of  to  the  Official  Assignee,  the 
High  Court  refused ,  to  interfere  under  those  powers, 
holding  that  the  remedy  open  to  the  assignee  was  a  suit 
for  an  Injunction  to  restrain  the  creditors  and  an  order 
for  an  Injunction  under  the  Civil  Procedure  Code.'- 
A  Court  has  no  jurisdiction  to  issue  an  Injunction  to 
3tay  waste,  damage  or  ahenation  with  respect  to  proper- 
ty in  dispute  in  a  suit  pending  in  another,  even  though  it 
be  a  Subordinate,  Court.  If  the  suit  be  first  withdrawn 
from  such  last  mentioned  Court  to  the  first  Court,  the 
latter  may  then  issue  an  Injunction."^  Where  a  Court 
has  no  jurisdiction  to  make  an  order  of  Injunction, 
it  can   have    no    jurisdiction    to    modify    such  order.' 

Secondly,  the  applicant  for  the  Injunction  must  allege 
that  the  property  in  dispute  in  the  suit  is  in  danger  of 
being  wasted,  ^damaged  or  alienated.  Accordingly  where 
the  applicant  made  no  such  allegation  but  merely  stated 


'  Miikrumunnism  v.  Abilaul  Suh-  (iHtii)),  s.  c.  I  15.  \,  I!.,  A.  (^.  72  n. 
bar.  17  \V.  I'..,  171  (1872).  •  Dhundiram  Santukram  v.    ('linn- 

»  In  the  matter  of  Mr.  A.  /!.  Miller.  danahai,  2  Horn.  H.  V.  !{.,  98  (ISOr)). 
Official     Attiqnee.     12     W.    H..     KKI  *   lb. 
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that  the  dofeiulant  wished  to  realize  the  debts  due  to  her 
by  bringing  actions  in  Court,  anil  no  proof  whatever  was 
given  of  any  intention  to  waste,  damage  or  alienate,  an 
Injunction  which  had  been  granted  was  set  aside.'  Not 
only  must  there  be  an  allegation  but  proof  must  be 
given  by  affidavit  or  otherwise  of  that  allegation  of 
danger  of  waste,  damage  or  alienation/  Some  reason 
should  be  shown  why  the  property  to  which  the  plain- 
tiff lays  claim  should,  pending  the  dispute,  be,,kept  from 
alienation.'^  ' 

A  Court  having  jurisdiction  to  make  an  order  of  Injunc- 
tion should  not  do  so  without  some  evidence  that  the 
property  in  dispute  in  the  suit  is  in  danger  of  being 
wasted,  damaged  or  alienated  by  any  party  tb  the  suit.' 
The  necessary  proof  may  be  affoirded  by  the  admission 
of  the  defendant.  So,  where  it  was  admitted  by  the 
defendant  that  he  intended  to  take  away  the  money  in 
question  in  the  suit  (which  money  had  been  attached  by, 
and  was  in  deposit  with,  the  Magistrate)  for  the  purpose 
of  investing  it  in  trade:  the  Qonvtheld  that  this  admission 
was  sufficient  evidence  to  show  that  that  money  was  in 
danger  of  being  alienated  within  the  meaning  of  the  Code. 
If  the  suit  had  been  an  ordinary  suit  for  money,  the  case 
would  have  stood  on  quite  a  different  footing  ;  for  then 
it  would  not  have  been  a  suit  for  as  a  specific  property, 
and  consequently  no  question  as  to  whether  that  proper- 
ty was  in  danger  of  being  wasted  or  alienated  could  have 
arisen.  In  the  case  now  cited,  however,  the  subject- 
matter  of  contention  was  a  specific  sum  gf  money  in  the 
custody  of   the    Magistrate  ;    and    when  the  defendant 

'  Proaunno  Moyee  Dosaee  v.    Wooma  '   Miin  Moliinee  Dossee  v.  Ichamoyee 

Moyee  Dnasee,  14  W.  R..  409  (1870).  Dossee,  13  W.  K.,  (50  (1870). 

'  Civ.   I'r.  Code,   s.  492,  Prosunno  *  Dhundiram  Santiikrartiv.  Chanda- 

Moyee  Doaaee  V.  Wooma  Moyee  Dosaee,  nabni,  2  Bom.  H.  C.  R.,  98  (1865). 
14  W.  R..  409(187(»). 


INJUNCTIONS    AGAINST    ALIENATION    PENDENTE  LITE.       207 

admitted  that  he  intended  to  use  that  money  for  the 
purposes  of  trade,  that  admission  was  held  sufficient  to 
show  that  he  intended  to  alienate  it.  It  was  possible 
that  the  contemplated  trade  might  be  successful,  but 
it  was  also  under  the  circumstances  probable  that  it 
would  not  be  so,  and  that  the  money  in  suit  being  spent 
the  plaintiff  would  be  unable  to  recover  that  specific 
object  for  which  it  had  been  brought.  If  the  plain- 
tiff ultimately  obtained  a  decree  for  this  sum  of  money 
and  the  defendant  was  allowed  to  take  it  away  in  the 
meantime  to  invest  it  in  trade,  the  decree,  so  far  as  this 
particular  item  of  property  was  concerned,  would  pro- 
bably be  unfructuose,  and  the  loss  likely  to  accrue  to  the 
defendant  by  its  being  retained  under  attachment  being 
comparatively  small  compared  with  the  difficulty  there 
might  be  in  realizing  the  sum  from  the  defendant,  if  once 
it  was  expended  for  any  purpose,  the  Court  upheld  the 
Injunction  which  had  been  granted  against  its  alienation.' 
Thirdly,  the  property  must  be  that  in  suit.  Where, 
however,  it  was  admitted  on  the  part  of  the  plaintiff 
that  one  of  the  defendants  was  equally  interested  with 
herself  in  the  subject  of  suit,  the  plaintiff's  own  case 
being  that  she  had  only  an  undivided  half-share  of  the 
property  in  question  ;  it  was  held  that  to  issue  an  In- 
junction which  should  affect  an  undivided  half-share 
only  was  an  impossibility  ;  that  the  Injunction  must 
have  the  effect  of  infringing  the  right  of  property  of  the 
one  defendant,  who  was  admitted  by  the  plaintiff  to  be 
a  part-owner  <vith  her  ;  that  there  was  nothing  in  the 
case  to  warrant  so  extreme  a  step  as  that,  and  there- 
fore that  the  Injunction  which  had  been  granted  should 
be  dissolved.'^ 


'   Onluck  Chundrr  finnho  v.    Mohivi  •   M un   Mnhinee.    Dotiwt    v.    Ichn- 

Ohunder  OhoKi ,  13  W .  I!.,  05  (1870).  moyee  Dosxa ,   i:i  \V.   I!..  (Ui  (I870)- 
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W  hethor  a  Receivor  will  ho  iippoiutcd  or  an  Injunc- 
tion granted  in  a  case  ol  waste  or  alienation  will  depend 
upon  the  particular  facts  proved.  When  in  dealing 
with  the  question  raised  before  it,  the  Subordinate  Court 
seeiyed  to  have  been  of  opinion  that  the  plaintiffs  were 
entitled  to  have  a  Receiver  appointed,  if  it  .appeared 
that  they  had  a  fair  question  to  raise,  and  if  there  was 
strong  ground  of  apprehension  that  the  property  in  dis- 
pute Vould  be  lost  or  wasted,  if  not  placed  irl'  the  hands 
of  a  Receiver  whom  it  accordingly  appointed  ;  it  was 
held,  in  appeal  that  in  thus  dealing  with  the  matter,  the 
Lower  Court  had  fallen  into  an  error  ;  and  that  though 
it  would  no  doubt  have  been  right,  if  it  had  made  an 
order  for  an  Injunction,  the  distinction  which  exists  be- 
tween the  case  of  an  Injunction  knd  Receiver  had  not 
been  kept  in  view.  That  distinction  is  that  while  in 
either  case  it  must  be  shown  that  the  property  should 
be  preserved  from  waste  or  alienation  in  the  former 
case  it  would  be  sufficient  if  it  be  shown  that  the  plain- 
tiff in  the  suit  has  a  fair  question  to  raise  as  to  the 
existence  of  the  right  alleged  ;  while  in  the  latter  case  a 
good  jrrimd  facie  title  has  to  be  made  out.'  The  Appel- 
late Court  accordingly  set  aside  the  order  for  the  ap- 
pointment of  a  Receiver  and  in  lieu  thereof  granted  a 
temporary  Injunction  in  the  terms  of  the  section  now 
considered. 
(ii)  Fraudulent       j£  '^^  g^^y  g-jj^  [^  \yQ  proved  by  affidavit  or  otherwise 

disposition   ot  •'  t.  ^ 

property  by     ^^j^^t  the  defendant  threatens,  or  is  about  to  remove  or 

the  defendant  .  _ 

pendente  lite,  disposc  of  Ms  property  with  intent  to  defraud  his  credi- 
tors, the  Court  may,  by  order,  grant  a  temporary  Injunc- 
tion to  restrain  such  act  or  give  such  other  order  for  the 
purpose    of   staying    and    preventing    the     removal     or 

»  Chandidat     Jha    v.    Padmanand       46A,  465  (1895),  citing  Kerr  on  Re- 
Singh  Bahadur,  I.  L.  R.,  22  Cal.,  4.59,        ceivsru,  3-4  ;  Kerr  on  Injunction,  lO-II 
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disposition  of  the  property  as  the  Court  thinks  fit  or-  refuse 
such  Injunction  or  other  order.'  This  provision  differs 
frotti  that  enacted  by  section  492,  clause  (a)  of  the  Code  in 
that  the  property  dealt  with  by  the  Injunction  is  not 
the  property  in  dispute  in  the  suit,  namely,  that  to 
which  both  parties  lay  claim  and  the  title  to  which  has 
to  be  decided,  but  is  property  the  title  to  which  is  admit- 
tedly in  the  defendant,  and,  therefore,  not  in  dispute  in 
the  suit.  Jt  presupposes  a  general  intention  on  the  part 
of  the  defendant  to  defeat  and  defraud  his  creditors  and 
permits  of  an  Injunction  analogous  to  the  remedy  of 
attachment  before  judgment  provided  for  in  Chapter 
XXXIV  of  the  Code.  The  ordinary  rule  is  that,  pend- 
ing a  suit  t3  enforce  a  general  claim  against  a  person  there 
cannot  be  an  Injunction  to  restrain  him  from  parting  or 
dealing  with  his  property,  not  being  property  specifi- 
cally in  dispute  in  the  suit.^  When,  however,  such 
intended  parting  and  dealing  with  property  is  not  done 
in  the  hoyid  fide  exercise  of  ownership,  but  with  an 
intent  to  defraud  persons,  who  being  creditors  of  the 
owner,  have  or  might  have  the  right  to  resort  to  such 
property  in  satisfaction  of  their  claim,  there  arises  in 
their  behalf  an  equity  to  restrain  such  threatened  deal- 
ing with  the  property  even  as  against  its  legal  owner. 
Both  an  attachment  under  section  483  of  the  Civil  Pro- 
cedure Code^and  Injunction  under  section  492,  clause  (6) 
have  as  their  subject-matter  not  the  property  in  suit,  but 
the  property  of  the  defendant ;  therefore,  applications 
under  these  sictions  are  clearly  distinguishable  from 
an  application  for  an  Injunction  under  section  492, 
clause  (a)  against  the  waste,   damage  and   alienation  of 


1  Civ.  Pr.  Cod«,  9.  492,  oi.  (6)  ;  this  ■!  Collett,  op.  cil..  206. 

clauHn  was  first  iuJdc<l  by  tho  Code  of  •'  See     Robiitson    v.    Pickeriruj,     10 

1877  (Act  X  of  1S77).  Ch.  D.,  000. 

w,  I  14 


^-^ 


210       INJUNCTIONS    AGAINST   ALIKNATION    PENDENTE   LITE 

property    which    is    in    dispute    in    the   suit.      And    as 
applications  under  section  48.3  and  section  492,  clause  (6) 
are  both  distinguishable  from  an  application  under  section 
492,  clause  (n),  so  also,  applications  under   section  483  and 
section  492,  clause  (6)  respectively,  are  clearly  distinguish- 
able from  each  other.     Section  483  is    applicable  only  to 
cases  where  it  is  probable  that  the  defendant  is    about 
to    make    away    with    his    property    so   as   to    make   it 
impossible    for    the    plaintiff    to    execute    ar.y    possible 
decree   against   him,   and   empowers   the  Court  'in  such 
a  case  to  make  an  order  calling  upon  the   defendant  for 
security,  and  in  default,  thereof,  to  attach  the  property. 
It  has  no  application  where  the  property  is  the  jncperty 
in  suit  which  must,  if    necessary,  be  followed  under  the 
provisions  of  section  492,  clause  \a).     The  latter  section 
applies  to  a  case  where  it  is  shown   to  the   satisfaction 
of    the  Court  that  the  defendant  in  possession  is  likely 
to    damage    and    make    away    with    any    property    in 
dispute    in    the    suit,     and     empowers     the    Court     in 
such  a  case  to  issue  an  Injunction  to  the  defendant  to 
refrain    from    the    particular    act  complained  of.'     But 
though  section  483  and  section  492,  clause  (a),  have  both 
this  in  common    that  the  property  to  be  dealt  with  by 
the  Court  is  not  that  in    dispute  in  the    suit,  the     fol- 
lowing important  differences    exist     between   these  sec- 
tions.    In  the  first  place,   the  property  i?  actually  at- 
tached in  the  one  case,  while  in  the  other  the  property  is 
left  in  the  owner's  hands  subject  only  to  the  prohibition 
enjoined    by    the    Injunction.     Secondly;  the    provisions 
as  to  attachment  are  generally  limited  to  property  sulfi- 
cient  to  satisfy  the  decree,  which  may  be  passed  in  the 
suits  in  which  the    application  for  attachment  is  made. 

'  JoyTuirain  Oeeiee    v.    Shibpemad  Oeiree,  6  W.  K.,  Misc.,  1  (1866'.. 
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Thirdly,  there  can  be  no  attachment  where  the  pro- 
perty is  beyond  the  jurisdiction  of  the  Court  in  which 
the  suit  is  pending.  Whereas  an  Injunction,  in  so  far 
as  its  action  is  in  'personam,  is  not  so  limited.  Lastly, 
any  private  alienation  made  subsequent  to  attachment 
is  null  and  void  ;  but  such  is  not  the  case  with  aliena- 
tions made  subsequent  to  the  issue  of  an  Injunction  either 
under  clauses  (a)  or  (6)  of  section  492  of  the  Civil  Pro- 
cedure Code.^ 

§     5jf. — An   appeal   lies   from   an  order    passed   either  Appeal  from 

such  lujunc- 

under  clause  {a)  or  clause  (6)  of  section  492  of  the  Code  tions. 
of  Civil  Procedure  dealt  with  in  this  Chapter.* 


•  Sec  O'Kinewly's  Civ.  Pr.  Code, 
4th  ed.,  p.  446,  and  case?  there 
cited.  » 

"  Ih.,  p.  448,  and  cases  tlicre  cited. 

'■'  V.  an(e,  p.  77,  Ddhi  and  Loiidon 
Bank  v.  Ramnaraln,  I.  L.  R.,  9  All., 
497,  499  (1887).  [In  this  case  the 
Lower  Court  issued  an  Tnjunetion 
under  s.   492,    el.    (h),    but   the  faets 


proved  do  not  appear  to  have  war- 
ranted the  order.  That  clause  re- 
quires nnt  only  proof  of  attempted 
alienation,  but  of  intent  to  defraud. 
The  High  Court  appears  to  have  con- 
sidered that  the  Tniunction  was  not 
le{;all\'  issued,  but  disposed  of  the 
ca'ic  upon  nnothi>r  point. 

J  Ci7.  Pr.  Code,  s.  688,  cl.  (24). 


CHAPTEU  VI 


Injunctions  in  the  cask  of 


OBLIGATIONS    AULSING    FROM 


Contract,  Transfer  of  Propkhty,  ok  Trust. 


§  52. 


OF 


(i) 
(ii) 


Contracts,  Transfers 
Property,  and  Trusts  : 
(i)     Law  in  India  relating  thereto; 
(ii)     and   the  relief   applicable   in 
respect  thereof. 
§  53.     Relief  bv  Injunction  : 
(i)     Temporary, 
(ii)     Perpetual, 
(iii)     Mandatory. 
§  64.    Relief  by  Damages. 
§  55.     Conditions    ppon  which  In- 
junctions IN  oases  of  Con- 
teact  will  be  granted  : 
Jurisdiction  ; 

The  agreement  must    consti- 
tute  a   contract  : 
(a)  Void  agreemeuts  ; 
(6)  Voidable  agreements, 
(iii)    Such  contracts  must  not   be 
one,    the    performance    of 
which  would    not  be   spe- 
cially enforced  : 
(a)  Contracts  which   cannot  be 

specifically  enforced  ; 
(6)  No  Injunction  will  be  grant, 
ed    in     respect     of    the 
breach  of  such  contracts ; 
(c)  Except  in  certain  cases    of 
negative  agreements  coup- 
led with  affirmative  agree- 
ments not  specifically  force- 
able. 

The  operation  of  the  law 
relating  to  the  registration 
of  documents  must  not  be 
a£Feoted. 


(iv) 


§  56.     Varieties  of  Covenants; 
(i)     Affirmative, 
(ii)     Negative. 

(iii)     Affirmative  coupled  with  ne- 
gative.     A 
§  57.    Specific     Performance      of 
t      Affirmative     Agreements. 

§  58.  Injunctions  in  aid  of  and 
ancillary  to  Specific 
Performance: 

§  5f>.  Injunctions  to  restrain  the 
breach  of  Negative  Agree- 

MENTS. 

§  60.  In  the  case  of  obligations 
arising  in  Contract  the 
Court  will  be  guided  bv 
the  rules  and  provisions 
relating  to  speoifio   Pee- 

FOEM.iNCE  : 

(i)  Cases  in  which  specific  per- 
formance is  enforceable  ; 

(ii)  Contracts  of  which  the  sub- 
ject ha.s<  partially  ceased  to 
exist; 

(iii)  Specific  performance  of  part 
of  contract : 

(a)  whert;    part    unperformed  is 

small ; 

(b)  where    part    unperformed  is 

large ; 

(c)  independent     part     of    con* 

tract; 
(iv)     Liquidation  of  damages  is  not 
a  bar  to  specific   perform- 
ance : 
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(v)     Of    the    discretion     of     the 
Court  : 
(a)     Delay ; 
(6)  Unfair  advantage : 

Callianji   Harjivan    v.  Xarsi 
Tricum  ; 
(c)     Hardship; 
(rf)     Partial    performance  : 
(vi)     For  whom  contracts  may   be 

specifically  enforced ; 
(vii)     For  whom  contra<'ts    cannot 
be  specifically  enforced  : 
(«)     Pe#soniil  bar>!  to  the  relief  ; 
{h^    Contract    to  sell  property 
by  one  who  has  no  title  or 
is  a  voluntary  settler  ; 
(viii)     Xon-enforcement  except  with 
variation  ; 
(ix)     Against  whom  contra  ts  may 

he    specifically  enforced  ; 
(s)     Against  whom  contracts  can- 
not be  specifically  eAforced. 


§  61.    Injunctions  in  certain  parti- 
cular    CASES  OF    Contract 
OR  Transfer  of  Property  : 
(!)    Injunctions  between  partners 
(«)     Without  a  view  to  disso- 
lution : 
(6)     Pending    and  after    disso- 
lution ; 
(ii)    Injunctions  against  companies 
(iii)     Injunctions      against     Clubs 

Societies,  &o.  ; 
(iv)     Injunctions  between  mortga- 
gor   and    mortgagee  ; 
(v)     Injunctions     between    lessor 
and  lessee. 
§  62.  Injunctions  in  cases  of  Trust 
or  other  fiduciary  rela- 
tion : 
(i)     Injunctions  against  trustees: 
(ii)     Injunctions  against  executors; 
(iii)     Injunctions  against    corpora- 
tions. 


8  52.     Every  promise  and  every  set  of  promises  form- Contracts, 

''  Transfers  of 

ing  the  consideration  for  each  other  is  an  agreement ;  and  property,  and 
an  agreement  enforceable  by  law  is  a  '  contract." '    "Trans- 
fer of  property"  within  the  meaning  of  the  Act  dealing 
with  the  same^  (which  regulates  the  transfer  of  property 
from  one  living  hand  to  another  as  the  Indian  Succession 
kef}  regulates  its  transmission  after  the  owner's  death) 
means  an  act  by  which  a  living  person  conveys  property, 
in  present  or  in  future,  to  one  or  more  other  living  persons, 
or  to  himself  and  one  or  more  other  living  persons  and 
to  "transfer  property"  is  to  perform  such  act.*     A  trust 
is  created  by  the  declaration  of    the  author  of  the  trust 
or  by  a  transfer  by  him  of  the  trust-property  to  another 
as  the  trustee 'thereof.'^     The  English  law  of  trusts  which 
is  applicable  to  persons  governed  by  English  law  in  those 


•  Sec  Act  IX  of  IHTl'.  H.  2,  ('),  (/')• 

•  Act  IV  of  I8H2. 

•  Act    X    of    1865  ;  oh   to  caseii    in 
whir^h    that  Act  does  not  apply  ;  tec 


Acta  V  of  1881  (Probate  and  .V.lmiuis- 
tration)  and  .\  .\I  of  1H7U( Hindu  Wills). 

*  8co  Act  IV  of  IK82.  s.  5. 

»  S.c  Act  II  of  1SH2. 

4 
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parts  of    India  to  which  the  Indian  Trusts   Act  does  not 
extend  recognises  two  estates  or  interests  in  the  subject- 
matter  of  the  trust,  namely,  the  ' '  legal ' '  estate  of  the 
trustee  and  the  "equitable"  estate  of  the  beneficiary  or 
cestui  que  trust.     According  to  that  law  there  may  there- 
fore be  two  persons  holding  different  estates  in  the  same 
property.'     But  trusts  in  the  sense  of  confidences  to  the 
existence  of  which  a  "legal"  and  an  "equitable"  estate 
are  necessary  are  unknown  to  Hindu  and  Msthommedan 
law.-     Trusts  however  in  the  wider  sense  of  the  word,  that 
is  to  say,  obligations  annexed  to  the  ownership  of  property 
which  arise  out  of  a  confidence  reposed  in,  and  accepted 
by,  the  owner  for  the  benefit  of  another,  are,  constantly 
created  by  the  natives  of  India  and  are  frequently  enforced 
by  the  Courts.     Trusts  of  various  tinds  have  been  recog- 
nised and  acted  upon  in  India  in  many  cases.^     So  also  in 
the  territories  to  which  the  Indian  Trusts  Act  extends,  a 
* '  trust "  is  an  obligation  annexed  to  the  ownership   of 
property  and  arising  out  of  a  confidence  reposed  in,  and 
accepted  by,  the  owner,  or  declared  and  accepted  by  him 
for  the  benefit  of  another,  or  of  another  and  the  owner.* 
(»■)  Law  in  The  law  of  contract  is  largely,  though  not  exhaustively, 

J£eto"*'''*'°''  dealt  with  by  the  Indian  Contract  Act.*-  It  does  not  pro- 
fess to  be  a  complete  Code  dealing  with  the  law  relating 
to  contracts.  It  purports  to  do  no  more  than  to  define 
and  amend  certain  parts  of  that  law,  and  thele  is  nothing 
to  show  that  the  Legislature  intended  to  deal  exhaustively 

1  See    Agnew'8    Law  of    Trusts   in  R.,  3.59  (1872);  Gazette  of  India,  ^ov- 

British    India  (1882),  p.  8;  Spence's  13,   1880.               ^ 

Equity,  875.  *  See  Act  11  of  1882,  s.  3  ;  see  also 

•  Kumara     Asima     Krishna     Deb  Act  I  of  1877,  8.  3. 

V.  Kumara   Kumara   Krishna    Del),    2  »  Act   IX    of    1872  extends  to  the 

B.  L  R.,  0.  C,  36  (1868);  Sree  Krish-  whole  of  Biitish  India,  and  is  applica- 

nammi  Dasi  v.  Ananda  Krishna  Base,  ble  in  all  Courts  and  to  people  of  all 

4  B.  L.  R.,  O.  C.  231.  278  (1869).  races  within    the    British    territories. 

•  Tagore  v.  Tagore,  4  B.  L.  R.,  O.  Madhub  Chunder  Poramanick  v.  Raj- 
C.,    34  (18691 ;  S.  C.  in  appeal,  18  W.  roomar  Doss,  14  B.  L.  R.,  76  (1874). 
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with  any  particular  chapter  or  sub-division  of  the  law 
.  elating  to  contracts. '  It  treats  of  certain  general  rules 
applying  to  all  contracts  and  of  certain  particular  forms  of 
contract  such,  as  the  sale  of  goods,"-  indemnity  and 
guarantee,''  bailment,* agency' and  partnership"  other  than 
extraordinary  partnership^  the  subject-matter  of  the 
Indian  Companies'  Act.^  It  does  not  affect  the  provisions 
of  any  Statute,  Act,  or  Regulation  not  thereby  expressly 
repealed,^  <ior  any  usage  or  custom  of  trade,  nor  any 
incident  of  any  contract,  not  inconsistent  with  the  provi- 
sions of  the  Act.''^  The  Act  does  not  treat  at  all  of  certain 
forms  of  Contract  the  substantive  law  relating  to  which 
must  be  sought  for  either  in  special  enactments  passed 
prior  or  subsequent  to  the  Act,  or  in  English  text-books." 


'  The  Irrawaddy  Flotilla  Co.  v. 
Bhugwandas,  I.  L.  R.,  18  Cal.,  620, 
628,  629(1891)  ;  the  Act  purports  to 
be  only  a  partial  measure  :  Mothonra 
Kant  Shaw  v.  Thf  India  General  Steam 
Navigation  Company,  I.  L.  R.,  10  Cal., 
184  (1883)  ;  A'urer/i  Tulsidas  v.  The 
Oreat  Indian  Peninsula  Railway  Com- 
pany. I.  L.  K.,  3  Bom.,  113  (1878). 
It  can  hardly  be  called  a  complete 
Code,  but  it  may  be  taken  a-s  a  kind  of 
summary  of  the  main  principles  whith 
govern  contriutts.  Kandhiya  Lai  v. 
Chander.  I.  L.  R..  7  Ml..  313.  321 
( 1881). 

•  Act  IX  of  1872,  Ch.  Ml. 

•  lb.,  Ch.   VlH. 

•  /6..  Ch.  IX. 

•  lb.,  Ch.  X. 

•  lb.,  Ch.  XI. 

'  lb.,  H.  2«(i  * 

»  Act  VI  of   1882. 

•  See  \cU  XXXII  of  1831»  (Inter- 
est)  ;  XXVIII  of  IS.W  ;  XIV  of  IK70 
(UHury)  ;  IX  of  18.50  (Bills  of  LikI- 
ing)  ;  Merchant  Shipping  Act,  IH.")!  ; 
Acts  I  of  IH-'iJI  ;  V  fif  !««:{  (SeBinriiM 
Contractj*)  ;  XIII  of  1850  (BrcaeheH  of 


Contract  by  Artificere  and  others  ;  a<; 
to  criminal  breaches  of  contract,  see 
Penal  Code,  Ch.  XIX)  ;  III  of  1865 
(Common  Carriers)  ;  Acta  V  of  1860, 
ihul.  C,  VI  of  1865,  B.  C.  (Contracts 
for  Labour)  and  othei-s. 

"*  e.  g.,  pre-emption,  maritime  law  aa 
to  bottomry,  salvage,  etc.  ;  attorne}''8 
lien  (In  the  matter  of  McKorkindale, 
I.  L.  R.,6Cal.,  I  (1880)  ;  rules  of  Hindu 
law  not  affected  by  the  Contract  or 
other  Act  [Xobin  Chunder  Bannerjee 
V.  Romesh  Chunder  Ghose,  I.  L.  R., 
14  Cal.,  781  (1887),  the  common  law 
relating  to  carriere  (Mothoora  Kant 
Shaw  V.  Tlte  India  General  Steam 
Namgalion  Company,  I.  L.  R.,  10 
Cal.,  166  (1883);  The  Irrawaddy  Flo- 
tilla Co.  V.  Bhuqwun  Das,  I.  L.  R.^ 
18  Cal.,  620  (1891);  customs  and  u.sagcs 
regarding  negotiable  instrumcntf,  etc. 

"  Such  OH  insurance,  Hliipping  and 
carriers'  contracts,  negotiable  ins- 
trument'* and  others.  8ee  as  to  sub- 
rte(|ucnt  Acts,  XXVI  of  1881  (Nego- 
tiable Instruments),  XXI  of  1883 
(CotitractH  with  KriiigranlH),  IX  ol 
l^yo (Carriers  by  Riiilwiiy).  and  ctherl. 
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The  law  relating  to  relief  in  the  case  of  contracts  is 
contained  in  the  Contract  Act,  in  portions  of  the  Civil 
Procedure  Code,  and  in  the  provisions  of  the  Specific  Re- 
lief Act  dealing  with  Injunction  and  Specific  Performance.' 
As  to  that  part  of  the  law  of  contract  which  is  contained 
h\  the  Contract  Act  the  English  and  Indian  law  are  sub- 
stantially the  same.  In  some  respects,  however,  the  Con- 
tract Act  establishes  different  rule  from  that  which  pre- 
vails in  England,  and  in  construing  it  the  CourtS'  must  not 
adopt  as  a  rule  of  construction  that  it  was  intended  to 
make  the  contract  law  of  India  the  same  as  the  law  of 
England,  but  must  look  at  the  words  of  the  law  and  gather 
from  them,  as  well  as  they  can,  what  was  the  intention  of 
the  Legislature. - 

The  Transfer  of  Property  Act  of  1882^  deals  with  trans- 
fers of  property,  but,  save  as  provided  by  section  57  and 
Chapter  IV,  does  not  affect  transfers  by  operation  of  law 
or  by,  or  in  execution  of,  a  decree  or  order  of  a  Court 
of  competent  jurisdiction,  and  nothing  contained  in  the 
second  chapter  of  that  Act  affects  any  rule  of  Hindu, 
Mahoramedan  or  Buddhist  law.  The  chapters  and 
sections  relating  to  contracts  are  to  be  taken  as  part  of  the 
Indian  Contract  Act  as  those  which  relate  to  registration 
are  to  be  read  as  supplemental  to  the  Registration 
Act  of  1877.  The  Act  after  first  dealing  with  the 
general  principles  relating  to  the  transfer  of  property, 
whether  moveable  or  immoveable  by  act  of  parties, 
treats  in  particular  of  sales  of  immoveable  property,' 
mortgages  of,     and  charges  upon  immovegfble    property,^ 

^  T.  post.  tracts  under  real  and  simple  contracts. 

2  Oreenuood   d-   Co.  v.  Holgvcltf,  12  Act  IV  of    1882,    amended  by  Act 

B,  L.  R.,  42,  46  (1873);  S.  C,  20  W.  H.,  Ill  of  1886. 

467.     Thus  in  India  there  is  no  Sta-  *  lb.,  Ch.  III. 

tute  of  Frauds  affecting  ([Ufstions  of  »  lb.,    Ch.      IV.  No    provision      is 

contract    and    no    distinction    as    to  made  in  this  Act  or  in  the  Contract 

proof   of   consideration    between    con-  Act  with  regard  to  mortgages  or  hypo- 
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leases,^  exchanges,-  gifts*  and  transfer  of   choses- in- action 
or  actionable  claims.* 

The  Law  of  Trusts  for  the  territories  to  which  the  Indian 
Trusts  Act^  extends^  is  mainly  contained  in  that  Act. 
With  some  exceptions  the  law  therein  contained  is 
substantially  the  same  as  that  which  is  now  administered 
by  EngUsh  Courts  and  (under  the  name  of  "justice' 
equity  and  good  conscience")  by  the  Indian  Courts  in 
those  territories  to  which  the  Act  does  not  extend. 
Nothing  however  in  the  Act  contained  affects  the  rules 
of  Mahommedan  law  as  to  waqf,  or  the  mutual  relations 
of  the  members  of  an  undivided  family  as  deter- 
mined by,  any  customary  or  personal  law,  or  applies 
to  public  or  private  religious  or  charitable  endow- 
ments, or  to  trusts  to  distribute  prizes  taken  in  was 
among  the  captors.  Portions  of  the  law  relating  to  trusts 
are  also  contained  in  the  Specific  Relief  Act,''  the  Code  of 
Civil  Procedure,^  the  Limitation  Act,^  the  Official  Trustees 
Act,  "  the  Mortgagees  and  Trustees' Act,"  the  Trustees  and 
Mortgagees'    Powers   Act,'^  the   Literary,  Scientific,  and 

thecations  of  moveable  property,  and  ">   Act  I  of  1877,  s.   3  ;  Part  II,  Ch. 

there   is  no  enactment  in  this  country  1.,    sg.  10,  II  (a),  12  (a),     21    (e),  42 

analogous  to  the  English  Bills  of  Sate  {expln.),    43,  54     (a),   56  (t).     Act  II 

Acts;  see  also  as  to  mortgages.  Acts  of  1882  repeals  the  first  illustration   in 

XXVII  and  XXVIII  of  1866.  g.  12. 

<  lb..  Ch.  v.  »   Act    XIV    of    1882,  ss.     1.5.     16, 

«  lb.,  Ch.  VI.  437,  502,  5:)!). 

•  lb.,  Ch.  VIUThis   chapter    saves  »  Act  XV  of  1877,  ss     3,    Id;    Arts. 
donattones  mortis  rausi'i   (us  to  which  98,  100,   133,  134. 

see  Act  X  of  1865.  s.   178)  and  rules  10  Act  XVII  of  1SU4. 

of   Mahommedanfl,    Hindu    and    Bud-  H  Act    .X.XVII     of    1866,    consoli- 

dhist  law.  •  dating    and    amending   the    laws    re- 

/'*.,  Ch.  Vlll.  lafing  to  the  conveyance  and  transfer 

•  Act    II    of    1882.     See    Agnew's  of  projjerty  vested  in  mortgages  and 
Law  of  Trusts     in  British  India  ( I HH2).  trusfcps  in  cases  to  which  Isiigiish  law 

•  The     Act   extends    in      the      first  Is  ai)plicable. 

instance  to    the     Madras    Presidency,  '•  Act  XXVII !   of  1866,  an  Act  to 

the    North- W<«tcrn    Provinces,     Pun-  give   frust<M's,    mortgngces  .irid  others 

jail,   Oudh,  CV'nfral    Provinrec,     (,'oorg  in  cases  to  which  Knglisli  law  is  appli- 

and  Assam.  cable,  certain  powers   now    commonly 
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Charitable  Societies'  Act,'  the  Statute  of  Frauds,'  the  Reli- 
gious Endowments  Act,*  the  Religious  Societies'  Act,''  and 
the  Penal  Code/ 
(ii)  mid  tho  n-      The  ordinary  remedy  for  the  breach  of  any  contract  is 

lief  applicnblc  '  •  <•  i  i  i 

in  r  e  8  p  <■  (  I  the  grant  of  compensation  for  any  loss  or  damage  caused 
by  such  breach.''  A  person  who  rightfully  rescinds  a 
contract  is  also  entitled  to  compensation.'  The  extra- 
ordinary remedies  available  are  Specific  Performance,'' 
Rectification,"  Rescission,''^  Cancellation,  "Appointment  of 
Receivers''^  and  Injunction.'^  Any  person  suing  for  the 
specific  performance  of  a  contract  may  also  ask  for 
compensation  for  its  breach  either  in  addition  to,  or  in 
substitution  for,  such  performance.  If  in  any  such  suit 
the  Court  decides  that  specific  performance  ought  not  to 
be  granted,  but  that  there  is  a' contract  between  the 
parties  which  has  been  broken  by  the  de'endant  and 
that  the  plaintiff  is  entitled  to  compensation  for  that 
breach,  it  shall  award  him  compensation  accordingly.  * 
Compensation  awarded  under  the  section  now  cited  m.y 
be  assessed    in    such    manner  as  the   Court  may  direct. 

inserted     in     settlements,    mortgages  »  Sa.  406 — 409. 

and  wills,  and  to  amend  the  law  of  •  Act  IX  of  1872,  ss.  73,  74. 

property     and    relieve     trustees.      In  '   /6.,  s.  75. 

those  parts  of  India  to  which  Act  II  ®  Act   I     of    1877,   Ch.    II.  Except 

of  1882  extends,  ss.  2 — 5,  32 — 37,  and  where  otherwise     expressly     enacted 

the  portions  of  ss.  39  and  43  dealing  notiiing  in    the    Specific    Relief    Act 

with  trusts   are  repealed  ;  but  Act  II  shall    be    deemed    to     deprive     any 

of  1882  embodies   and    re-enacts  the  person  of  any    rightj   to   relief  other 

substance   of  ss.  2,  3,  5,  32,  33,  36,  37,  than  Specific  Performance  {ih.,  a.  4), 

and  tliose   portions  of  es.   39    and  43  but     the     dismissal     of    a    suit    for 

dealing  with  trusta.  specific    performance    bars  a  suit  for 

1  Act  XXI  of  1860.  damages  (il>.,  s.  2^1). 

•  29  Car.  II,  c.  3,  ss.  7—11,  relating  »  Ih.,  Ch.  III. 
to   declarations    of     trust,     resulting  '**  Ih.,  Ch.   IV'. 

trust*,   transfer  of   trusts,   and   ceslui  H  lb.,  Ch.  V.  ' 

que  IrufI  are  in  force  only  in  the  Pre-  "lb.,  Ch.  VII  ;  Civ.   Pr,  Code,  Ch. 

sidency-towns  of  Calcutta  and   Bom-  XXXVI. 

bay.  '•    Act    I  of    1877,    Chapters,    IX 

■  Act  XX  of  1863.  and  X  ;  Civ.  Pr.  Code.  Ch.  XXXV. 

♦  Act  I  of  1880.  '*  Act  I  of  1877,  s.  19. 
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The  circumstance  that  the  contract  has  become  incap- 
able of  specific  performance  does  not  preclude  the 
Court  from  exercising  the  jurisdiction  conferred  by  this 
section.  The  dismissal  of  a  suit  for  specific  performance 
of  a  contract  or  part  thereof  will  bar  the  plaintiff's 
right  to  sue  for  compensation  for  the  breach  of  such  con- 
tract or  part  as  the  case  may  be.-  Liquidation  of  dam- 
ages is  not  a  bar  to  specific  performance." 

Similarly  in  the  case  of  agreements  to  transfer  property 
the  remedy  lies  either  in  damages  or  specific  performance. 
Instruments  of  transfer  may  also  be  rectified  or  cancelled, 
and  protection  may  be  given  to  rights  of  property  by  the 
appointment  of  a  Receiver  or  the  issue  of  an  Injunction. 
A  person  entitled  to  the  possession  of  specific  property, 
moveable  or  immoveable,  may  sue  to  recover  the  same;* 
and  any  person  entitled  to  any  right  as  to  any  property 
may  institute  a  suit  to  obtain  a  decree  declaratory  of  such 
right. *"  In  the  case  of  mortgages  the  mortgagor  may 
sue  for  redemption  and  the  mortgagee  for  sale  or 
foreclosure.^ 

In  the  case  of  trusts  a  trustee  who  commits  a  breach  of 
trust  is  liable  to  make  good  the  loss  which  the  trust-pro- 
perty or  the  beneficiary  has  thereby  sustained.'^  The 
beneficiary  has  a  right  that  his  trustee  shall  be  compelled 
to  perform  any  particular  act  of  his  duty  as  such  and  re- 
strained by  ^injunction  from  committing  any  contemplated 
or  probable  breach  of    trust.**     He  may  follow  the  trust- 

>  lb.  ,  V  HI. 

•  Ih..  H.  29.  ♦  Act  II  of  1882,  sm.  23—30,  33;  as 

•  Ih.,  «.  20.  to  lial)ility    of   licncfK-inry    joining   ia 

•  Act    I  of  1877,   I'lirt  II,  (li.  1  breach  of  trust,  ih.,  h.  08. 

»   lb.,  Ch.  VI.  •  Act  11  of   1882,  ».  «1.   (Act    I   of 

•Act  IV  of    1882,  Ch. IV  a«  to  sales  |877,    us.   M   («)   f  Iiijunction|,    12  (a) 

and  cx(  liniig(.ft,    ih.,    Ch.    ill,    s.    120;  .Sim-cKIc    Pcrforniaaccl,)    Chapters    II, 

Lease*.    Ch.   I\'  ;    Gift»,      Ch.     VII  ;  IX  and    X   pa«m»n  ;    Civ.    Pr.    Code, 

Transfer   of     Actionable    ClaimB.   Ch.  Ch   XXXV. 
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property,'  ami  institute  a  suit  for  a  declaration  of  his  right,* 
and  the  trustee,  if  dispossessed  of  the  trust-property,  may 
sue  to  recover  the  same.'  The  Court  will  also  in  proper 
cases  dispossess  a  trustee  of  the  trust-estate  by  appoint- 
ing a  Receiver  of  the  trust-property.* 

Of  the  abovementioned  forms  of  relief  only  those  by 
Injunction  and  Receiver  are  directly  dealt  with  in  the  fol- 
lowing pages  though  incidental  reference  is  also  made  to 
relief  by  Specific  Performance,  since  the  rules  touching 
this  remedy  govern  also  the  issue  of  Injunctions  in  eases  of 
breach  of  contract.^ 

Injunctions  m  respect  of  torts  to  property  other  than 
breaches  of  trust  are  dealt  with  in  subsequent  Chapters. 
Relief  by  §  53.     The  Court  will  often  interfere  by  Injunction  to 

Injunction.  ....  ,  . 

prevent  the  violation  of  contracts,  and  to  compel  parties 
to  perform  their  covenants  and  agreements.  In  the  case 
of  the  breach  of  an  obligation  arising  from  contract  or 
trust,  an  Injunction,  temporary  or  perpetual,  mandatory 
or  otherwise,  may  be  granted. 
(i)  Temporary.  In  any  suit  for  restraining  the  defendant  from  commit- 
ing  a  breach  of  contract  or  other  injury  (such  as  a  breach 
of  trust)  whether  compensation  be  claimed  in  the  suit  or 
not,  the  plaintiff  may,  at  any  time  after  the  commence- 
ment of  the  suit,  and  either  before  or  after  judgment,  apply 
to  the  Court  for  a  temporary  Injunction  to  restrain  the 
defendant  from  committing  the  breach  of  contract  or  in- 
jury complained  of,  or  any  breach  of  contract  or  injury  of 
a  like  kind  arising  out  of  the  same  contract  or  relating  to 
the  same  property  or  right.     The  Courj^,  may  by  order 


'  Act  11  of  1882,    88.    63,     64,    et  Act  11  ol  1882,  ss.  31—45. 
seq.,  8.  96  and  Ch.   VI   paaaim.     See  *  Civ.    Pr.    Code,    Ch.     XX.WI  ; 

Act  XV  of  1877  (Limitation),  8.  10.  Act  I  of    1877,    Ch.  VII  ;  as  to  suits 

•  Act  I  of  1877,  8.  42.'  relating  to  public  charities,   see  Civ. 

•  lb..  Part  II,  Ch.I ;  see  further  as  Pr.  Code,  b.  539. 

to  the  rights  and  powers  of  trustees,  »  Act  I  of  1877,  s.  54. 
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grant  such  Injunction  on  such  terms  as  to  the  duration 
of  the  Injunction  keeping  an  account,  giving  security  or 
otherwise  as  the  Court  thinks  fit,  or  refuse  the  same.' 

Where  any  property  in  dispute  in  a  suit  is  in  danger  of 
being  wasted,  damaged,  or  ahenated  by  any  party  to  the 
suit,  the  Court  may  by  order  grant  a  temporary  Injunction 
to  restrain  such  act,  or  give  such  other  order  for  the  pur" 
pose  of  staying  and  preventing  the  wasting,  damaging  or 
alienatior->as  the  Court  thinks  fit,  or  refuse  such  Injunction 
or  otfier  order.  In  case  of  disobedience  an  Injunction 
granted  may  be  enforced  by  the  imprisonment  of  the 
defendant  for  a  term  not  exceeding  six  months,  or  the 
attachment  of  his  property  or  both.  But  no  such  attach- 
ment shall  remain  in  force  for  more  than  one  year,  at  the 
end  of  which  time,  if  the  defendant  has  not  obeyed  the 
Injunction,  the  property  attached  may  be  sold,  and  out  of 
the  proceeds  the  Court  may  award  to  the  plaintiff  such 
compensation  as  it  thinks  fit,  and  may  pay  the  balance,  if 
any,  to  the  defendant.* 

The  words  of  the  Code  will  enable  the  Courts  to  cast 
their  orders  in  a  mandatory  form,  if  the  circumstances  of 
the  case  so  require  it. 

Subject  to  the  other  provisions  contained  in  or  referred  ('O  Perpetual. 
to  by  Chapter  X  of  the  Specific  Relief  Act,  a  perpetual 
Injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation  ^existing  in  favour  of  the  applicant,  whether 
expressly  or  by  implication.  When  such  obligation  arises 
from  contract  the  Courts  are  required  to  guide  themselves 
by  the  rules  ifnd  provisions  contained  in  Chapter  11  of  the 
Act  relating  to  the  subject  of  specific  performance.*    The 


'   Civ.    Pr.  Code,  8.  403.  thoro  referred    ti>,  tl,,,!    „    l,r<;ieli    i.) 

■   Ih.,  B.   492.  covenont     is    in    i(«'-lf     ai)art     from 

•  Ih.,  H.   493.  damage     a    ground     for     Injunetion, 

*  .\ot    I  of   1877,  H.  M  ;    HM-  Korr,  Bcems  not  to  be  law  in  tiiis  country  ; 
Inj.,    4HU,    481.     Tlio    rule,    however,  v,  post. 
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contract  may  bo  oxprossodor  it  luay  be  implied.'  Of  the 
illustrations  to  section  51  of  the  Specific  Relief  Act  dealing 
with  the  issue  of  perpetual  Injunctions,  Illustrations  (a), 
ij),  C^").  G)>  are  purely  cases  of  contract."  Provision  is  also 
made  for  the  issue  of  an  Injunction  in  the  case  of  a  breach 
of  trust.  When  the  defendant  invades  or  threatens  to 
invade  the  plaintif!"s  right  to,  or  enjoyment  of,  property, 
the  Court  may  grant  a  perpetual  Injunction  where  the 
defendant  is  trustee  of  the  property  for  the  plaii'itiff.'  Of 
the  illustrations  to  the  abovementioned  section  thc?se  let- 
tered (6)-  (0  are  examples  of  breaches  of  duty  arising  out 
of  contract  or  trust,  being  breaches  of  trust  or  other  fidu- 
ciary relation.* 

A  perpetual  Injunction  being  in  substance  a  decree,  such 

an  Injunction  in  the  case  of  contract  or  trust  should  be 

enforced  by  the  oeeution  of   the  decree  by  which  it  is 

given. ^ 

;  Hi)  Manda-         When,  to  prevent  the  breach  of  an  obligation  arismg 

tory.  ....  , 

from  contract,  trust,  or  otherwise,  it  is  necessary  to  com- 
pel the  performance  of  certain  acts  which  the  Court  is  cap- 
able of  enforcing,  the  Court  may,  in  its  discretion,  grant 
a  perpetual  Injunction  to  prevent  the  breach  complained 
of,  and  also  to  compel  performance  of  the  requisite  acts.'" 
The  Court  may  also,  if  the  circumstances  so  require  it. 
grant  a  temporary  Injunction  in  the  mandatory  form.' 
The  mode  of  enforcement  of  a  mandatory  Injunction 
depend  upon  its  nature  as  being  either  temporary  or  perpe- 
tual.    A  mandatory  injunction  maybe  granted  to  restrain 


1  lb.,  iUufet.  (i)   V.  post.  13  All..  98  (1890)  ;  see  Civ.  P..  Code. 

*  Collett,  op.  cil.,  278  ;  Nelson,  op,  s.  260,  &  tinte,  p.  77. 
cit..  281.  *  Act  I  of  1877,  s.  55. 

•  Act  I  of   1877,  s.  54  (a).  '  Civ.  Pr.   Code,  ss.   492,    493,    by 

♦  Collett,  op.  cit„  278 ;    Nelson,  op,  which     the   form    of     the    order    or 
it^^  281,  Injunction  is   left  to  the  discretion 

»  Jawatii  V.  H.  A.  Emile,    I.  L.  K.,  of  the  Court. 
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a  breach  of  contract,  if  the  circumstances  warrant  its  issue. 
But  there  must  have  been  no  acquiescence  and  the  con- 
sequences of  the  breach  of  the  agreement  must  be  such  as 
cannot  adequately  be  compensated  by  damages.^ 

So  where  the  plaintiff  and  the  defendant,  being  owners 
respectively  of  two  adjoining  houses  and  the  verandahs 
immediately  in  front  of  those  houses,  agreed  that  they 
should  keep  the  verandahs  open  and  not  build  upon  them 
or  divide  them  by  a  wall :  It  was  held  that  the  mere  fact 
that  the  defendant,  when  re-building  his  house,  built  its 
new  front  wall  in  advance  of  the  plaintiff's,  thus  encroach- 
ing on  the  defendant's  own  verandah  in  breach  of  the 
agreement,  was  not  sufficient  in  itself  to  justify  the  Court 
in  granting 'a  mandatory  Injunction  ordering  its  removal. 
It  should  also  be  satis^ed  that  the  new  wall  so  materially 
interfered  with  the  comfort  and  convenience  of  the  plain- 
tiff, that  the  consequences  of  the  breach  of  agreement 
could  not  adequately  be  compensated  by  damages.  It 
should  also  satisfy  itself  whether  the  plaintiff  protested 
against  the  new  wall  being  built,  whilst  in  course  of  erec- 
tion, or  quietly  acquiesced  in  what  the  defendant  was 
doing,  and  only  objected  when  the  wall  was  completed 
In  the  latter  case,  the  Court  should  only  award  damages.* 

A  mandatory  Injunction  may  also  be  granted  in  the  case 
of  breaches  of  trust  or  other  fiduciary  relation.  So  in  the 
case  put  as  illustration  (i)  to  section  54  of  the  Specific  Relief 
Act,  the  Court  may  also  order  all  written  communications 
made  by  B,  as  patient  to  /I,  as  medical  adviser,  to  be  de- 
stroyed.'' And,  if  a  person,  being  the  medical  adviser  of 
another,  threaten  to  publish  the  latter's  written  communi- 
cations with  him,  showing  that  he  has  led  an  immoral  life, 

'  lianckhod  Jamnadas  v.  Lallu  Ha-  See     also       Mandatory     Injiinotionf, 

rida»,  10  JJom.  H.  C.   U.,  96  (1873).  Kerr,  Iiij.,  480 — 181. 

•  Jlanrhh^xl  JamnadaH  v.  Lallu  lln-  '  Act  I  of  1877,  «.  65,  illu5.  (<•). 

ribhat,  10  Uoin.  II.  C.  1'..,  On   (1873). 
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tract  ■will  be 
granted. 


the  latter  may  obtain  an  Injunction  to  restrain  the  publi- 
cation'/ and  the  Court  may  also  order  the  communication 
to  be  given  up  or  destroyed.' 

§  54.  The  Court  may,  when  it  is  satisfied  that  such  a 
course  will  be  justified  by  the  circumstances  of  the  case, 
instead  of  granting  an  Injunction,  substitute  damages 
therefor."^  But  a  person  may  by  acquiescence  in  a 
breach  of  covenant  not  only  deprive  himself  of  his 
right  to  an  Injunction,  but  also  of  his  right ^to  recover 
damages.*  * 

§  55.     Certain  common  conditions  are  essential  to  the 
grant  of  relief  in  respect  of  obligations  arising  from  con- 
tract, viz.: — (1)  the  Court  must  be  one  of  competent  juris- 
diction to  grant  the  relief  prayed  ;  (2)  the  agreement  must 
constitute  a  contrnct;  (3)  such  contract  must  not  be  one 
the  performance  of  which  would  not  he  specifically  enforced ; 
and  (4)  the  grant  of  relief  must  not  affect  the  operation  of 
the  Indian  Registration  Act. 
(t)  Jurisdiction.      In  this  couutry  the  power  to  make  orders  in  personam 
though  the  subject-matter  of  the  suit  is  without  the  juris- 
diction is  determined  in  the  case  of  the  High  Courts  by 
their  respective  Letters  Patent,  "^  and  in  the  case  of  other 
Civil  Courts,  by  the  Civil  Procedure  Code.^     Suits  respect- 
ing immoveable  property  must  in  general  be  instituted 
where  the  >ubject-matter  is  situate  ;  in  other  cases  the 
jurisdiction  is  determined  by  the  place  of  origin  of  the 
cause  of  action  or  residence  of  the  defendant.^     It  is  doubt- 
ful   whether  the  Courts  in  this    country  are   empowered 
to  entertain  suits   for  specific    performance  of  contracts 


'  Act  1  of  1877,  8.  55,  illus.  (/). 
»  lb.,  illus.  (g). 

•  See  Leader   v.    Moody,   20    Eq., 
154  and  ante. 

*  Kehey  v.  Dodd,    52    L.  J.    Ch., 
34. 


»  Letters  Patent,  1865  (Calcutta) 
cl.  12. 

«  Qv.  Pr.  Code,  ss.  16,  16A.,  v. 
ante,  §§  19—22. 

»  lb.,  8.  17  ;  Letters  Patent,  1865, 
cl.  12. 
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relating  to  land  which  is  situate  without  the  jurisdiction.' 
The  decisions  cited  were  the  subject  of  consideration  in  the 
case  undermentioned"  in  which  it  was  pointed  out  that 
there  is  a  distinction  between  a  vendor's  suit  for  specific 
performance  as  to  which  the  Court  has  jurisdiction  and  a 
purchaser's  suit  as  to  which  a  Court  may  not  have  juris- 
diction.'' In  the  matter  of  Injunctions  suits  under  the 
.  Civil  Procedure  Code  to  obtain  relief  respecting  immove- 
able prop(ffty  situate  in  British  India  held  by  or  on  behalf 
of  the  defendant,*  may,  when  the  relief  sought  can  been- 
tirely  obtained  through  his  personal  obedience,  be  insti- 
tuted either  in  the  Court  within  whose  jurisdiction  the 
property  is  situate  or  in  the  Court  within  whose  jurisdic- 
tion the  defendant  resides  or  carries  on  business  or  person- 
ally works  for  gain.^  Similarly  it  has  been  held  under  the 
High  Court  Charter  that  where  the  suit  is  exclusively 
directed  m  personam,  and  the  person  against  whom  relief  is 
sought  is  within  and  subject  to  the  jurisdiction,  the  Court 
will  have  jurisdiction  to  grant  an  Injunction.*^  In  cases, 
therefore,  other  than  those  substantially  falling  within 
the  scope  of  suits  respecting  immoveable  property  or  suits 
"for  land,"  the  Court  will  have  jurisdiction  to  grant  an 

'   In   Ramdhonc    Sliatr  v.  Srctmvlh/  in  Culcutta  siinc  it  has  been  liold  l)otli 

Aobumonei/     Dohmc,       Bourkc.      21  H  tliiit  siuli  a  suit  will  (Hourkc,  1'I8)  and 

(1865)  ;    //.   //.   Ilolkar  v.   Dadahhni,  will  not  (I.  L.  H.,  5  Cal.,  82)  lie.     The 

I.    L.  H.,  It    Uoni..     35;{    (189(»),    the  decision   in  the   last    case  ai)pears  to 

Court     wuH    held  •to     have,    and     in  have  heen  o/*(7(r,  and  the  most  recent 

Sreenath  Roy    v.  ('ally    Dosm     (ihom-,  decision  (I.    L   !{.,   I'.i  Cal.,   :{r>3)  did 

,     I.   L.   K.,  T)  Cal.   82     (I87!l).   i"o»      to  not    decide    the  point.     The    Knglish 

have  jurindiction.  Courts  have  jurisdiction  in  either  case. 

•i  Land  MorUjdf/r    linuk    v.  Sudur-  Story,  Eq.  Jur.,  §§  74.'J,  744  see  A'cs/iai; 

iidon  Ahmad,    1.   L.   ){.,  I!)  Cal.,  :t.-,H,  v.   Vhinyak;  I.  I-.  It..  23  Bom.,  22,    31 

3tl<l  (1892).  (IH!)7). 

*  On  the  biwis  of  the  eliisHitieation  *  Crisp  v.    Walsan,    I.    I,.    K.,     20 

KUKKfutftl  it  would  appear  f hut  a  ven-  Ca'.,  (589  (1893). 

Uor'M  Huit   will   lie  (i.  L.   I'...  19  Cal.  »  Civ.   I'r.  Code.  s.    1(1. 

358);  that  a  purchiiMor'n  suit  will   lie  •  Hajmohun    lioae  v.    East    Indian 

In   IJombay  ( f.  L.  H.,    14    I'.oni.,  3.-|3).  liaiUrny  Co.,  10  11.  I,.    |{..  211   (1872) 

but  it  is  drtublful  whether  that  he  mo  v.  anti\  pp.  50 — 54. 

U',     I  15 


i-iMitnot. 
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Injunction,  if  the  cause  of  action  has  arisen  or  the  tlefeml- 
ant  resides,  carries  on  business  or  works  for  gain  within 
the  jurisdietion.' 
ii)  Tiu-»niTo.        The  afrreenient  in  respcrt  of  which  rchef  by  specific  per- 
!oi"tit«toi»       forniance  or  Injunction  is  sought  must  constitute  a  con- 
tract, that  is'  an  agreement  enforceable  by  law;  for  by  the 
terms  of  the  Specitic  Relief  Act  nothing  in  that  Act  shal] 
be  deemed,  (unless  otherwise  expressly  enacted  therein,) 
to  give  any  right   to  relief  in  respect  of  any  agreement 
which  is  not  a  contract.*     Every  promise  and  every  set  of 
promises  forming  the  consideration  for  each  other  is  an 
atjreement.^     And  all  agreements  are  contracts  if  they  are 
made  by  the  free  consent^  of  parties  competent  to  contract,'' 
for  a  lawful  consideration  and  with  a  lawful    object,^  and 
are  not  by  theXV)ntract  Act  expressly  declared  to  be  void." 
The  effect  of  the  failure  of  one  or  other  of  the  conditions 
last  mentioned  is  either  to  render  the  agreement  void,  that 
is,^  not  enforceable  by  law,  and  therefore  "^  not  a  contract 
or  to  render  it  voidable,  that  is,"  enforceable  bylaw  at  the 
option  of  one  or  more  of  the  parties  thereto,  but  not  at  the 
option  of  the  other  or  others,  and  an  agreement  of  this 
kind  is  a  voidable  contract. 


1  Civ  Pr.  Code,  «.  17  (See  iiiso  ss.  age  of  iriijority  (see  Act  IX  of  187o), 
Ig 24);  Letters  I'iitciif,  1H«."t.  rl.  Ii>.  ami  wlio  is  of  houikI  mind  (see  C'oii- 

2  Act  IX   of   1S72   (Contni.t).   s.  tract  Act,  s.  \2),  luul  who  is  not  dis- 
2(h).  fiualified    from    coatracting    by     :iiiy 

*  Act  I  of   1S77,  s.  4  ((/).  law  to  which  he  is  subject  ^i6.,  g.  11). 

•♦  Act  IX  of    1S7-J,  s.   2  (f)  ni'd  as  Every  person  competent  to  contra  t 

to  the  dellr.ition  of     promise.'     pro-  and  entitled  to  or  authorized  to  dis- 

misor,'    'promisee,'    s.c  ih.,  s.   2.   tis.  pose  of  transferable  i>roperty  is  eom- 

(6/1  (<;).  an'l  "f    eonsideratiorr  see  //'.,  jjetent     to    transfer    that    property. 

«.   2,   el.    ('/).     I'loniises  whieli   form  (Aet  IV  of  I«82,  s.  7.) 

the  considerati'.n  or  part  of  the  eon-  '  v.  ib.,  ss.  2:J,  25,  expl.  (2). 

sideration   for  ea.h   other  are  called  •  /'/.,  s.  10,  and  see  as  toiw/ agrei- 

reciproeal  proi.'ises.  Hi..  <■!.  (/).  ments,  ih..  ss.  24—30. 

•  V.  ih.,  ss.  i:;    -IS.  "  Aet  IX  of  1872,  s.  2  (g). 

•v.    ih.,    s.    II.      Kv<Ty    person    is  )•//).,  s.  2  (/()■ 

competent  to  ••oiitr  ;i'-f,   \»  ho  is  of  the  H   ih.,  s.  2  (i). 
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The  Specific  Relief  Act  excludes  from  its  operation  all  (")  w.i.i  iigiw 

•  1  111-  mciif. 

void  agreements,  and  therefore  no  Injunction  will  be 
granted  in  respect  of  such  an  agreement.'  Every  agree- 
ment of  which  the  object  or  consideration  is  unlawful  is 
void ;  as  where  the  consideration  or  object  of  an  agreement 
is  forbidden  by  law,  or  is  of  such  a  nature  that,  if  permit- 
ted, it  would  defeat  the  provision  of  any  law ;  or  is  frau- 
dulent or  involves  or  implies  injury  to  the  person  or  pro- 
perty of  another ;  or  the  Court  regards  it  as  immoral  or 
opposed  to  public  policy.*  And  except  in  the  three  in- 
stances specified  by  the  Contract  Act  an  agreement  made 
without  consideration  is  void.'  So  too  an  agreement  in 
restraint  of  the  marriage  of  any  person,  other  than  a  minor 
is  void.'  And,  saving  three  specified  exceptions,  an  agree- 
ment in  restraint  of  trade  is  void  f  as  also,  saving  two  ex- 
ceptions, an  agreement  in  restraint  of  legal  proceedings.' 
Further,  agreements,  the  meaning  of  which  is  not  certain, 
or  capable  of  being  made  certain"  and  agreements  by  way 
of  wagor  are  void.''  Lastly,  where  both  the  parties  to  an 
agreement  ans  under  a  mistake  as  to  a  matte?  of  fact 
essential  to  the  agreement,  the  agreement  is  void.'" 

Thus  when  an  Act  has  declared  an  association  to  be 
illegal,  no  rights  can  ]w  ac(juired  by  any  of  its  members 
which  are  founded  upon  that  which  is  so  declared  to  bo 
illegal  nor  will  the  Court  take  notice  of  their  agreement 
for  the  pur,^ose  of  establishing  a  right  in  a  Court  of  law." 
An  association  of  artizans  for  tiie  pur))ose  of  enhancing 
the  price  of  their  work  by  bringijig  all  the  business  of  the 

1  Act    I  of  1877.  M.  4,  d.  (rt).  »  n>.,  ».  2M. 

!  A.t   I.N  of  IN72(<V.n«rnH),  H.  l':i.  *   /''..  s.  i><». 

•''  lit.,    nil   a'/rccniciit    in  void   if  the  "   "■..  >•  •'!"• 

coiiNiiliTiitiiiii    or    olijct  JH    iiiilaufii!  '"  /''.,  ji.  -<',  and  «ce  »<<.,  ss.  L".,   1'2, 

in  |mrf,  i'(.,  H.  iM.  "   llnrrU  v.  Amrr;/,  L.  H.,  I  V    I'., 

*  ///.,  ».  2.">.  I4N,    cilwl    mid    followed    in    lihihiji 
»  /I).,  u.  2«.  Siilxijiv.  lUiiiii  Sapi,  I.  1..  K.,  I  Honi., 

•  /'-..  -.   L'T     \.  ,-':.<l,   [..  LM9.  .'.'■'••.  •'>">!  (IH77). 
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trade  into  one  shop  and  dividing  the  prices  of  the  work 
done  amongst  the  nienihers  according  to  their  skill,  is  an 
association  that  has  for  its  object  the  acquisition  of   gain 
and,  if  consisting  of  more  than  twenty  persons,  must  be 
registered.     When  more  than  twenty  artizans  signed  an 
agreement  whereby  tliey  constituted  themselves  an  asso- 
ciation for  the  above  purpose,  but  which  association  was 
not  registered  as  a  company  under  the  provisions  of  sec- 
tion i  of  Act  X  of  18()G  (Trading  Companies),'  i*-<  was  held 
that  the  Court  could  not  grant  an  Injunction  to  restrain 
the  breach  of  such  agreement."^     In  this  case  there  was  a 
jmrtnership,  or,  at  any  rate,  an  association,  for  the  pur- 
pose of  carrying  on  a  business  that  had  for  its  object  the 
acquisition  of  gain,  and  consisting  of  more  than  twenty 
persons,  and  being  unregistered,  it  'was  an  illegal  associa- 
tion.    Therefore  none  of  the  parties  acquired  any  rights 
under  their  agreement  which  could  be  enforced  in  a  Court 
of  law. 
(6    Voidubk-         Though  the  Specific  Relief  Act  excludes  from  its  oper- 

;igreemeiits.  .  ,  . 

ation  void  agreements,  it  does  not  so  exclude  voidable 
agreements,  for  such  are  contracts,  being  enforceable  by 
law,  though  at  the  option  of  some  or  one  of  the  parties  only;* 
such  as  agreements  made  without  free  consent,  being  in- 
duced by  coercion,  undue  influence,  fraud,  or  misrepresen- 
tation ;*  contracts  as  to  which  one  oi  the  parties  thereto 
has  refused  to  perform  his  promise  wholly  ;*"  cor  has  pre- 
vented the  other  from  performing  his  promise  f  or  has 
failed  to  perform  his  part  at  a  fixed  time  when  time 
is  of  the  essence  of  the  contract.'  The  'Subject-matter 
of  Injunctions  therefore  in  the  case  of  obligations  arising 


1  Repealed    by    Act   VI    of    1882  ;  •  Act  IX  of  1872,  s.  2  (h),  (i). 

corresponding  with   s.   4,   Act   VI   of  •  Ih.,  s.  19. 

1S82    (Indian    Companies).  »  Ih.,  s.  :W. 

-  Bhikaji    Sahaji     v.    Bapu    Sajii,  *  /!>.,  ».  .03. 


I.  L.  U.,  1 


Bom..  550(1877).  '   Ih.,  s.  .5.5. 
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out  of  contract  are  agreements  bilaterally  binding  and 
voidable  agreements  which  the  parties  who  have  the 
power  to  avoid  them  have  elected  to  make  binding.  The 
distinction  between  a  void  and  a  voidable  agreement  is 
that  that  which  is  void  has  never  had  anv  legal  exist- 
ence and  can  therefore  never  be  confirmed  ;  while  that 
which  is  voidable  is  valid  as  long  as  it  is  not  impeached 

.  by  the  party,  who  has  it  in  his  power  to  avoid  it.'  But, 
though  v^id,  a  contract  so  long  as  it  is  voidable  can- 
not be  specifically  enforced.'  In  the  event  of  a  person 
electing  to  treat  the  contract  as  a  binding  one  he  may  sue 

.  for  its  specific  performance,  and  may  also  ask  for  compen- 
sation for  itiS  breach,  either  in  addition  to,  or  in  substitu- 
tion for,  such  performance,^  or  if  he  so  chooses  may  sue  for 
damages  only.*  And  if  the  person  at  whose  instance  the 
contract  is  voidable  has  elected  to  ratify  it,  and  to  treat  it 
as  binding  upon  himself  a  suit  for  specific  performance  and 
Injunction  may  lie  against  him  in  respect  of  such  contract. 
But  as  a  minor  cannot  elect  to  ratify  a  contract  so  as  to  be 
bound  by  the  ratification  no  decree  for  specific  perform- 
ance can  be  made  against  him  ;'  and  it  would  follow  there- 
fore that  an  Injunction  cannot  be  granted  to  prevent  the 
breach  of  a  contract  entered  into  by  a  minor.^ 
The  agreement  in  respect  of  the  breach  of  which  an  In-  (in)  SiK-h  ...n- 

-    _.••  1,  ..1  .•.  ,  tiMtt  must  not 

junction  js  sought  must  not  only  constitute  a  contract,  but  i,<-  one,  Uw. 
such  contract  must  not  be  one  which,  though  of  an  affir-  !!i  S"ir^'ouirt 
mative  character,  is   incapable   of  specific  performance.  !"/iv''i,tfo,'.*"i. 

\  CkeHter field    v.  Jaimsen,   I    White  Cnl.,  545,  649,  r.50(lH9.'));  luul  in /77(;/(' 

and    Tiylor's    1^    V.;*(>ahfi   v.     Tki-  v.   BoUand,  4  Rubs.,  298,  it  was  1..  Id 

(juavd,  I„  J{.,  2  H.  ]..,  .'JT;").  that  an  infant  could  not  nmintuin  a 

'■'  .Ivgul     Kishnri    Chntiilhiirniii     v.  suit     for    HjXMific     pel  foiniantu,      the 

Anundn     IjiI  fhowdhun,     I.    I  .      I;..  remedy    not    being   mutual    cited    ili.^ 

22  Oil,,  545,  550  (189.",).  549;  nnd    if  the  «ontract    be    entered 

•'  .Act    I  of  1877,  H.   19.  into  by  a  guardian  it  mUHt  be  lihown 

•   /''..  H.  4.  el.  (/,).  ,|,„t  it,  „.,^H  for  infant's  benelit.  i/; 

»   Jugul     Kinhori    Chowdluirfin     v.  •  A.t   I   of   1877,  s.   fiH,  rl.  (/). 
Aniiiida  l.4ill  Chouilhmi,  1.     L.  ];.,  22 


■>-A 
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(n)  fdiitnuts 
which   vaiiiiot 
ln'   s|nN-irKallv 
oiiforiT(l. 


Whoa  an  Injunction  is  sought  in  respect  of  an  obligation 
arising  from  contract,  tiie  (^ourt  is  to  be  guided  by  the. 
rules  and  provisions  contained  in  the  8[)ecific  Relief  Act 
relating  to  Specific  Performance.'  It  follows  as  a  neces-. 
sary  deduction  from  this  rule  that  an  Injunction  cannot  be 
granted  to  prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  enforced."  When 
specific  performance  will  not  be  granted,  the  Court  will 
not  grant  an  Injunction  in  aid  of  the  contract,"  for,  while 
damages  are  the  proper  and  available  remedy,  such  an 
Injunction  might  practically  effect  the  same  results  as  a 
decree  for  specific  performance. 

The  following  contracts  cannot  be  specifically  enforced, 
and  therefore  an  Injunction  cannot  be  granted  in  respect 
o[  their  breach  : — 

(a)  A  contract  for  the  non-performance  of  which  com- 
pensation in  money  is  an  adequate  relief}  The  grant  of 
specific  relief  being  dependent  upon  the  inadequacy  of  the 
ordinary  legal  remedy,  specific  performance  and  Injunc- 
tion will  in  all  cases  be  refused  where  the  breach  of 
contract  is  satisfied  by  the  mere  payment  of    money.* 


'  Act  I  of  1877,  .«.  54. 

-  lb.,  56  (/),  as  to  the  exception 
contained  in  s.  57.  v,  post,  .Sec  Higli, 
Inj.,  §  1162  ;  Joyce's  J)o':tiine8,  20). 
So  aa  injunction  will  not  bp  granted 
against  the  sale  of  goods  or  any  chat- 
tels where  specific  perfonnance  of  a 
contract  for  their  sale  cannot  he  en- 
forced,  ib.;  Fotkergill  v.  Rdwlatul,  22 
W.  K.,  (Eng.),  42. 

"■  Act  I  of  1877,  .s.  21,  (1.  (,i)  this 
is  the  converse  proposition  of  ?<.  12, 
tl.  (c).  ib.,  see  also  explanation  to  s.  12 
ib.,  8.  54    A.  (c). 

*  Fry  on  Specific  IVifonnance, 
i!§  66—71  ;  Kerr,  Inj.,  428,  429,  and 
sec  Maya  Ram  v.  Piag  Dal,  I.  L.  |;. 


5  All.,  44,  51  (1S82);  Ryan  v. 
M'llual  Tontine  Weximiii infer  Cham- 
bers Association,  L.  1'.,  1803,  1  Ch., 
116;  Ranchhod  Jamnadus  v.  Lallu 
Harihhai,  10  Kom„  H.  0.  R.,  95 
(187:5)  ;  111  llio  ninttor  of  Gunpnt 
iXarnin  Singh,  I.  L.  H.,  1  C'nl.,  74,  76 
(1875)  ;  Ilitji  Abdul  AUarakhi  v.  Haji 
Abdul  liacha,  I.«L.  K.,  6  Bom.,  5.  7 
(1881);  CalliitHJi  I/arjiran  v.  Narsi 
Tricnm,  I.  L.  H.,  19  Bom.,  764,  760, 
770  (1895)  ;  uliter  if  a  money  payment 
is  insufficient  Madras  Railway  Co., 
V.  Rnst,  r.  h.  K.,  14  Mad.,  18,  22 
(1899)  In  re  Parkin  Ilill  v.  Schwarz, 
L.  i;.,   1J«92.  :{  Ch..  510. 
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So  specific  performance  will  not  be  enforced  of  a  contract 
for  the  transfer  of  stock  in  the  public  funds,  though 
the  rule  is  otherwise  in  the  case  of  shares  in  private 
companies.^  Thus  if  A  contracts  to  sell,  and  D  contracts 
to  buy,  a  lakh  of  rupees  in  the  four  per  cent,  loan  of  the 
Government  of  India,  the  contract  cannot  be  specifically 
enforced.-  So  the  Court  for  the  most  part  refuses  to  in- 
terfere in  respect  of  chattels  :'  and  primi  facie  the  breach 
of  any  piTrely  mercantile  contract  is  capable  of  being 
adequately  relieved  by  damages.*  Thus  if  A  contracts 
to  sell,  and  B  contracts  to  buy.  40  chests  of  indigo 
at  Rs.  1,000  per  chest,  the  contract  cannot  be  speci- 
fically enforced  :  ^  nor  will  the  Court  enforce  contracts 
to  make  or  accept  a  loan  of  money  ;  though  where  the 
money  has  been  actually  advanced  the  Court  will  speci- 
fically enforce  a  contract  to  execute  a  mortgage.^  So 
if  in  consideration  of  certain  property  having  been  trans- 
ferred by  A  to  B,  B  contracts  to  open  a  credit  in  A^s 
favour  to  the  ext'^nt  of  Rs.  10,0(X),  and  to  honour  A's 
drafts  to  that  amount ;  the  contract  cannot  be  specifi- 
eally  enforced.^  In  the  first  and  second  of  the  above  il- 
lustrations both  A  and  B,  and  in  the  third  x-l, would  be 
reimbursed  by  compensation  in  money. 

(h)     A  contract  which  runs  into  such  minute  or  numcr 
ouft  details,  or  which  is  so  dependent  on  the  personal  qin- 
llfications  or*  volition  of  the  parties  or  olJtcrwise  from  its 
nature   is  such,   that  the  Court  cannot  enforce  specific 
performance  of  its  iiiaterial  terms.** 


1  I  o',  "/'•  CI'..  ^  7:t,  "ii.  (isHi). 

1!  Act    I  of  1H77,  H.  21,  illiis.  fl)  in  »   Act  I  ol   Is77.  «.  21,  illns.  (2)  to 

•••I.  (rt).  1.  (-/). 

•■•  Fry,  np.    ci(..    §   7n    nx    t«i   unique  •   Fry,  op.  cit.,  §  r>i. 

rhnlU-U,  Bcp  H.  12,  A<f  I  of  IN77.  '  A 't   1  of  IM77,  s.  21,  illiis.  (U)  to 

•   flaji     .Viilnl     MUirahhi     v.     Iliiji  A.   («). 

AUdiil  li'i.hn,   I.   I.,    l:..  <1   I'.oni..  fi,  7  •  A.t  I  of  1877,  •<.  21,  cl.  (h). 
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"The  terms  of  this  clause  are  very  wide,  and  the  num- 
ber  of   Illustrations   show  how   varied   are   the   circum- 
stances  which    render   it    practically   impossible    for   the 
Courts   to    specifically    enforce    contracts.     Though    the 
clause  mentions   two    special  reasons  yet  the  inability 
of  the  Court  to  enforce  specific  performance  is  not  limit- 
ed to  these  two  special  grounds,  for  the  clause  goes  on  to 
speak  of  a  contract  which  otherwise  from  its  nature  is 
such    that  the  Court  cannot  enforce  specific  performance 
of   its   material    terms.     The  whole  question  is  a  practi- 
cal one,  and  it  is  obviously  impossible,  in  the  face  of  the 
enormous  diversity  of  facts  and  circumstances  about  and 
under  which  contracts  take  place,  to  lay  down  a  rigid 
rule   which  can  embrace  all  possible  contingencies.     No 
doubt  the  Courts  could,  at  a  great  expenditure  of  time 
and  money,    specifically   enforce   nearly   every   contract, 
but  such  a  course  is  neither  necessary,  for  there  is  al- 
ways pecuniary  compensation  available  for  the  injured 
party,  nor  would  it  in  many  cases  be  desirable  on  the 
ground  of  public  policy.     The  line  must  be  drawn  some- 
where,  and  it  is  drawn   at  practical  impossibility,   and 
whether  this  exists  or  not  must  be  judged  on  the  facts 
and  circumstances  of  each  case,  as  it  arises."^     The  reason 
for  refusal  of  specific  relief  is  thus  the  practical  incapacity 
of  a  Court  to  execute  in  such  cases  a  decree  for  specific 
performance.     Thus    A    contracts    to    rendtr    personal 
service  to  J5  :  or  A  contracts   to  employ  B  on  personal 
service  :    or  .4,  an  author,  contracts  with  B,  a  publisher 
to  complete  a  literary  work.     A  contracts  with  B  that, 
in  consideration  of  Rs.  1,000  to  be  paid  to  him  by  B,  he 
will  naint  a  picture  for  B.    A   contracts  to  marry  B. 
A  contracts  to  buy  B^s  business  at  the  amount  of  a  valua- 
tion to  be  made  by  two  valuers,  one  to  be  named  by  A 

•i  Nelson's  Specific  Relief  Act,  165. 
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and  the  other  by  B.  A  and  B  each  name  a  valuer,  but 
before  the  valuation  is  made  A  instructs  his  valuer  not  to 
proceed.^  The  abovementioned  contracts  cannot  be  spe- 
cifically enforced  as  they  are  all  dependent  upon  the 
personal  qualifications  or  volition  of  the  parties.  The 
Courts  will  not  enforce  contracts  of  hiring  and  service,  and 
agency  for  the  enforced  performance  of  such  a  contract 
.  would  be  worse  than  its  non-performance,"'^  nor  will  an 
Injunction  "be  granted  in  the  abovementioned  cases.  So 
an  Injunction  will  not  be  granted  in  respect  of  a  breach 
of  promise  to  give  in  marriage  :^  or  to  compel  a  person  to 
retain  another  in  his  employ  in  the  confidential  position 
of  an  agent  f  and  in  such  a  case  the  Court  will  not  re- 
strain  a  defendant  from  doing  that  which  is  only  a  viola- 
tion of  what  is  ancillary  to,  or  incidental  to  the  principal 
part  of  the  contract.^  Again  a  contract  will  not  be  en- 
forced which  runs  into  such  minute  or  numerous  details 
or  otherwise  from  its  nature  is  such  that  the  Court  cannot 
enforce  specific  performance  of  its  material  terms.  By 
a  charter-party  entered  into  in  Calcutta  between  A,  the 
owner  of  a  ship,  and  B,  the  charterer,  it  is  agreed  that 
the  ship  shall  proceed  to  Rangoon,  and  there  load  a  cargo 
of  rice,  and  thence  proceed  to  London,  freight  to  be  paid 
one-third  on  arrival  at  Rangoon,  and  two-thirds  on  de- 
livery of  the  cargo  in  London.  A  lets  land  to  B  and  B 
contracts    to  >  cultivate    it    in   a  particular  manner    for 


1  Actlof  1877.  fi.  21,<l.  ('').  illiistns.  ivi/t  v.  Narai  Tricum,  1.  L.  H..  IS 
,I)_(4),  (8),  (\2);  u^  to  In8t  ritwl  Horn.,  702  (189-1)  S.  C.  in  appeal, 
illuH..   M-c    VirkfTS  V.    Vickrr^,   h.  K.,  i.  L.  H..  H)  Horn.,  704  (1895). 

4   !•>).,  529    Frj',  op.  ctt..  §S  361,  364.  -'In  the   matt*^  of  Qunput    Narain 

2  Kry.  op.  'it.,  §§  no  -lir,.  TIliiHtnH.,  Singh,  1.  L.  U.,  1  Cal.,  74,  76  (lH7r.); 
(fl)  and  (8)  apply  the  fwime  j)riririplc  Vmn'.  Kika  v.  Xagintlaii,  7  Hon). 
to  profcufcionnl  contractu  made  »-y  II.  ('.  H.,  ().  ('.  J.,  122  (1870). 
nntliopH  and  nrtiHln.  Nwmfruxinji  *  Xunnrrunuji  MeriKanji  Pitn- 
Mvrivfinji  Pant/aij  v.  (Jcrdon,  1.  L.  It.,  dm/  v,  (lurdiin,  mipra,  Kcrr,  Inj,,  121', 
«    IJom.,  266  (1881)  ;  fallianji   llnrj,-  •   lb. 
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three  years  next  after  the  ihit'^  of  the  lease.'  A  and  B 
eoiitraet  that  in  consideratioti  of  aiiiuial  advances  to 
be  made  by  A.  B  will  for  three  years  next  after  the 
date  of  the  eontract  t^row  |)articular  (•r()|)s  on  the  land 
in  his  possession  and  (IcHxcr  tluMu  to  A  when  cut  and 
ready  for  delivery.  A  contracts  to  supply  li  with  all 
the  goods  of  a  certain  class  which  H  may  require.  A 
contracts  with  B  to  take  from  B  a  lease  of  a  certain  house 
for  a  specified  term,  at  a  specified  rent,  "if  t'fiedirawin^- 
room  is  hand.soniely  decorated."*  A  contracts  with  B 
to  execute  certain  works  which  the  Court  cannot  super- 
intend.^ None  of  these  or  other  similar  contracts^  can  be- 
specifically  enforced  :  nor  can  an  Injunction  be  granted 
in  res])ect  of  their  breach. 

"By  the  last  illustration  the  law  is  left  in  much  the 
same  uncertainty  as  the  numerous  and  conflicting  deci- 
sions in  English  Ecj[uity  on  contracts  to  build  and  re- 
pair have  left  it ;  for  the  real  question  is  what  is  the 
limits  of  the  Court's  capacity  for  superintendence.^  The 
second  Illustration  to  clause  (c),  section  12  and  the  Illus- 
tration to  section  22  III  (of  the  Specific  Relief  Act)  show 
that  a  Court  is  considered  competent  to  superintend  some 
rather  complicated  works.  But  both  these  examples- 
contain  this  element,  that  the  plaintiff  having  parted 
with  his  land  had  no  opportunity  of  doing  the  work  which 
the  defendants  had  contracted  to  do,  and  -so  ascertain- 
ing the  amount  of  damages  sustained  by  their  non- 
performance, even  if  damages  would  anyhow  be  an  ade- 
quate compensation."    The    Illustration   to  clause  (c)  of 


1  Sec  Aiyiier  V.  *S7oiie,  2  Eden,   I2*<.  •Sec    Ri/ait     v.     Muhtal    Tontine 

■-'  See  Taylor  v.  Portin/fon,  7  Dc-CI.  WeslminifiUr     Chamhera     Associationr 

M.  &  C!.,  328.  L.  H..  189:j.  1  Ch.,  123,  125. 

='  Act  I  of  1877,  8.  2!,  illustnrj.   (.'i)  «  See  Storer  v.  G.  W.  Bif.Co.,  1  Y. 

—(7),  (9)— (11).  &   (',  CC,  48;  Price  v.   Penzance,  4. 

*  Fry,  op.  cif.,  §§  90—93.      ,       '  Hare.  .506.  ) 
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section  12  assumes  that  the  Courts  in  India  may  (as  the 
Scotch  Courts  do)  appoint  some  qualified  person  under 
whose  superintendence  the  work  is  directed  to  be  exe- 
cuted."' Obviously,  however,  there  must  be  a  limit  to 
the  exercise  of  this  power,  and  it  is  now  settled  that 
subject  to  certain  exceptions  the  Court  will  not  specifical- 
ly enforce  contracts  to  build  or  repair  or  grant  an  In- 
junction in  respect  thereof. - 

(c)  A  corftract  the  terms  of  which  the  Court  cannot 
find  with  reasonable  ccrtainUj  cannot  be  enforced  by  spe- 
cific performance  or  Injunction,  it  being  necessary  to 
ascertain  what  is  the  contract  which  is  to  be  performed. 
Thus,  A,  thp  owner  of  a  refreshment-room,  contracts 
with  B  to  give  him  accommodation  there  for  the  sale 
of  his  goods  and  to  furnish  him  with  the  necessary  ap- 
pliances. A  refuses  to  perform  his  contract.  The  case- 
is  one  for  compensation  and  not  for  specific  performance, 
the  amount  and  nature  of  the  accommodation  and  ap- 
pliances being  undefined. '  It  is  not  possible  to  lay  down 
any  general  rule  as  to  what  is  sufficient  certainty  in  a 
contract ;  but  the  certainty  required  must  be  a  reason- 
able one  having  regard  to  the  subject-matter  of  the  con- 
tract and  the  circumstances  under  which  and  with  re- 
gard to  which  it  was  entered  into.* 

{d)  The  same  rule  applies  to  a  contract  which  is  in  its 
nature  revocadlc.^  The  interference  of  the  Court  in  such 
a  case  would  he  idle,  inasmuch  as  what  it  had  done  might 
be  instantly  undone  by  one  of  the  parties.^  80  where  A  and 
B  contract  to  become  partners  in  a  certain  business,  the 

•  Collett,  op.   eil.,    10»,   105.  Cfinrolate  Co.    v.   Cri/.ital   Palace   Co,, 
Spo    rule-    Ht.ifcd  witli     its  <\,<.|).        ;}  Sm.  .iihI  (JifV..  ||I). 

tionoJnFry,  «/..  r,7.,  JjJ  !l«  -KC);  K<ti.  »   Fry,  "o.  r  iV..  §§  38(»— .■{HH  ;  sec  Sew 

'"i-.  4W.  ni<rhhi<-,m   CimiI  Co.   v.    Hiihram   Mn- 

:'  Apt  I   of   1K77.   H.   21,  rl.  (r);   Fry.  /"///.    I.    I,.   It..  5  ''-il.,  W.l'i.  (|H8(»). 

op.  fit..  §  .180  ;  Kt-rr.  Inj.,  42ft.  •  At  I  of  1877.  h.  21.  <l.  (rf). 

*  Ifi..    illim.    to  fl.    (r)   spc     Pnrie  1  Fry,  op.  cil.,  §  01,  el  nq. 
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contract  not  specifying  the  duration  of  the  proposed 
partnorsliij),  this  contract  cannot  be  specifically  perform- 
ed, for,  if  it  were  so  performed,  either  A  or  B  might  at 
once  dissolve  the  partnership.' 

(e)  No  specific  relief  will  be  given  in  respect  of  a  con- 
tract made  by  trustees  either  in  excess  of  their  powers 
or  in  breach  of  their  trust.'^  Thus  ^  is  a  trustee  of  land 
with  power  to  lease  it  for  seven  years.  He  enters  into  a 
contract  with  B  to  grant  a  lease  of  the  land  for  seven 
years,  with  a  covenant  to  renew  the  lease  at  the  expiry 
of  the  term.  This  contract  cannot  be  specifically  en- 
forced.* So  where  the  Directors  of  a  company  have 
power  to  sell  the  concern  with  the  sanction  of  a  general 
meeting  of  the  share-holders,  and  they  contract  to  sell 
it  without  any  such  sanction,  this  contract  cannot  be 
specifically  enforced. "*  And  if  two  trustees,  A  and  i?,  em- 
powered to  sell  trust-property  worth  a  lakh  of  rupees, 
contract  to  sell  it  to  C  for  Rs.  3(),(X)0,  the  contract  being 
so  disadvantageous  as  to  be  a  breach  of  trust,  C  cannot 
enforce  its  specific  performance.^  Again  the  promoters  of 
a  company  for  working  mines  contract  that  the  company, 
when  formed,  shall  purchase  certain  mineral  property. 
They  take  no  proper  precautions  to  ascertain  the  value  of 
such  property,  and,  in  fact,  agree  to  pay  an  extravagant 
price  therefor.  They  also  stipulate  that  the  vendors  shall 
give  them  a  bonus  out  of  the  purchase-money.  This 
contract  cannot  be  specifically  enforced.*^ 

1  Act  1  of  1877,  8.  21,  ill  118.  to  cl.(f/).        cl.  (e)    see  /JanM  v.  Yieldinq,  2  Sch. 

2  Ih.,  cl.  {e)  ;  Fry,  op.  cit.,  §§  407—       and  1..,  549. 

4 K>  ;  for  definition  of    "  trust  "  and  *  lb.,    illua,    (2)    to    cl.    (e).    See 

"trustee  "  and    "breach  of    trust."  Daniel  \.  Adamn,  Amb.,  495. 

see  Act  II  of  1882  dealin'.' with  private  '/''.,    illus.    (3)    to    cl.    (e).    See 

trusts  (v.  ante,  pp.  213,  217) !  as  to  Mortlock  v.  Bvller,  10  Ves.,  292. 

the  duties  and  powers  of  trustees,  it.,  •  Ih.,    illus.    (4)    to    cl.    (e).    See 

Chs.    HI,  IV.  Emma    Silver    Mining  Co.    v.    Orant, 

3  Act  I  of  1877,  s.  21,  illus.  (1)  to  H  Ch.  D..  918.     A  promoter  is  in  a 
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{/)  Contracts  which  are  ultra  vires  are  void,  and  there- 
fore a  contract  made  by  or  on  behalf  of  a  corporation  or 
public  company  created  for  special  purposes,  or  by  the 
promoters  of  such  company,  which  is  in  excess  of  its 
powers,  cannot  be  specifically  enforced.  So  if  a  company 
existing  for  the  sole  purpose  of  making  and  working  a 
railway,  contracts  for  the  purchase  of  a  piece  of  land  for 
the  purpose  of  erecting  a  cotton-mill  thereon,  this  con- 
tract cannot  be  specifically  enforced.' 

(g)     TKe  breach  of  a  contract  the  performance  of  which, 
involves  the  performance  of  a   continuous  duty  extend- 
ing over  a  longer  period  than  three  years  from  its  date 
cannot  be  specifically  relieved  against.     The  Court  refuses 
to  order    the'  performance    of   continuous    acts    on    the- 
ground  that    the    Court*  cannot  see  to  and  enforce  such 
performance.     Thus    A  contracts    to  let  for  twenty-one 
years  to  B  the  right  to  use  such  part    of  a  certain  rail- 
way   made    by    A    as    was  upon  B's  land,  and  that  R 
should  have  a  right  of  running  carriages  over  the  whole 
line  on  certain  terms,  and  might  require  A  to  supply  the 
necessary  engine -power,  and  that  A  should  during  the  term 
keep  the  whole  railway  in  good  repair.     Specific  perform- 
ance of  this  contract  must  be  refused  to  5." 

{h)  A  contract  of  which  a  material  part  of  the  subject- 
matter,  supposed  by  both  parties  to  exist,  has,  before  it 
has  been  madu,  ceased  to  exist,  cannot  be  specifically 
enforced.     So   if  A   contracts   to   pay  an  annuity   to   li 

for  the  lives  of  C  and  D  and  it  turns  out  that,  at  the  date 
» 

fiduciary    relation     to    the    company  ('>)  ante.     See  Fry,  ap.  cit.,  §  !tO,  Hi/an 

whif,-h    ho    promotcH.     Xew    NomUrero  v.  Mutual  Tontine  Wentminctcr  Cliam- 

J'hrifiphate.  Co.  v.   Erianyer,   ">  Ch.    I).,  lurM   A.i.wciulion,   L.   H.,   i89;t,    1   Ch., 

118.  II'I;  if  the  contract  bo  for  less  tliMti 

I  Act  I    of   1877.  H.  21,  (1.  (/);    l'"iy,  liiroj-  years,  relief   Aill  yet  be  refusal 

lip.  cU.,  §§  487  —  405,  24(J,  tV  tc//.  jf.  us  it  will  may,  the  case  falU  within 

^  Ih.,  cl.  (g),  ft    elaUHc  closely  con-  el,  (li)  of  s.  21. 
neotc'l   in   \i»  nubject -matter   with   cl. 
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of  the  contract  C,  though  supposed  by  .1  and  B  to  be 
alive,  was  dead,  the  cotitract  cannot  be  specifically  per- 
formed.' 

And,  save  as  provided  by  the  Code  of  Civil  Procedure, 
no  contract  to  refer  a  controversy  to  arbitration  will  be 
specifically  enforced  ;  but  if  any  person  who  has  made 
such  a  contract,  and  has  refused*  to  perform  it  sues  in 
respect  of  any  subject  which  lie  has  contracted  to  refer, 
the  existence  of  such  contract  will  bar  the*,  suit.*  The 
contract  the  existence  of  which  would  bar  a  suit  must  ba 
an  operative  contract,  and  not  a  contract  broken  up  by 
the  conduct  of  all  the  parties  to  it.'  The  wording  of  the 
section  is  wide  enough  to  cover  contract?  to  refer  any 
matter  which  can  legally  be  referred  to  arbitration,  and 
one  of  such  matters  is  a  suit  which  is  proceeding  in  Court. ** 
The  ground  upon  which  this  rule  proceeds  is  that  it  is 
deemed  to  be  against  public  policy  to  exclude  from  the 
appropriate  judicial  tribunals  of  the  State  any  persons  whc. 
in  the  ordinary  course  of  things,  have  a  right  to  sue  there. "^ 
Upon  the  t^ame  principle  agreements  in  restraint  of  legal 
proceedings  are,  saving  certain  contracts  to  refer  to 
arbitration,  void.'  The  Code  of  Civil  Procedure,  how- 
ever, provides  for  the  carrying  out  of  certain  agreements 
to  refer  disputes  to  arbitration,'^  and  for  the  execution  of 


J    Act  I  o(    1877,  s.  21,  tl.  (A).   Fry,  KW  (IS8«...             t 

i>/).  ciV.,  §  001)  e/ «pf/.;  as  to  mistake,  SCO  :'  XX   I    oi    1877,   n.   21.     .Si.o  A'rt/.j 

Oontrac-t  Aft,  s.  2<.».  /•''«'«  v.  Jhuniui  Kmir,  I.  I„  R.,  4   .\ll., 

•  a  It  mlHt  be  provcl  that   thore  has  -)|(i   ;\HH2). 

'  l>eeu   ii   refusal  ;  tlir^   nv^r:'  filiiiu'  "f   a  *   Tah.U  \.  ^/Vie^A./r,   i^iipra. 

suit  does  not  consJitutc  such  a  i-cfiisaL  »    ^hcimi'l/'n     -,.  Dcfilal.    I.    L.    R., 

Tnhal  v.    liUlushnr,    I.   L.    1?.,   s    Ml.,  :»  ,\li.,  KiS  (JHSli). 

.=i7   (1885);  Koomii'l   (Jlmiuhr    lhn.-<   \.  •  Story,    K(|.     .lur.,  s.s.    1457,    670; 

'"'hiiH'ler  Kanl    .Mool-frfCf.    I.     1..     I!..  Kiy,   „/,.  cil.,   §   1«00  and  fooliwle  (2) 

5  Oil.,  498  (IH7!I):   hut -i!!  apphiiitioii  itsc). 

for  leave  to  withdraw  from  the  arhi-  i  Aet       IX      of      1872     (Contract), 

tration    is  evidetu-e    of    Hu.'h    ri-fiHiJ.  m.  28. 

filyi-.am'Mi   <.  Ihotal,   I.  1..   i:.,  :i  All..  •  Civ.   I'r.  C<Kle,  ss.  .".2.'!,  52 J. 
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an  award  already  made  under  any  agreement  to  refer  to 
arbitration.'  "But  in  each  case  this  is  done  by  mould- 
ing the  matter  into  the  form  of  a  suit  between  the  parties, 
and  then  dealing  with  it  under  the  rules  for  arbitration 
or  awards  in  the  course  of  ordinary  suits."  * 

Awards  are,  however,  as  regards  specific  performance 
placed  on  the  same  footing  as  contracts,*  for  an  "award 
supposes  an  agreement  between  the  parties  and  contains 
no  more  tjian  the  terms  of  that  agreement  ascertained 
by  a  third  person.""^  The  provisions  therefore  of  the 
Specific  Relief  Act  relating  to  contracts  apply,  mutatis 
mutandis,  to  awards  as.  well  as  to  directions  in  a  will  or 
'■codicil  to  execute  any  particular  settlement.*  An  In- 
junction may  yet  in  certain  cases  be  granted  to  restrain 
an  arbitrator  from  acting  and  the  parties  from  proceed- 
ing before  him  for  an  award  under  the  agreement.'^  With 
regard  to  further  rules  governing  the  grant  of  specific 
performance  or  Injunction  in  cases  of  contract  v.  post 
i  60. 

Where  an  agreement  is  of  an  affirmative  character"  the  ('-)  N'>  injuiu- 
remedy,  in  a  proper  case,  nes  m  specific  performance,  and  niaiit.<i  in  ,,•<- 
an  Injunction  may  also  be  granted  both  for  the  enforce-  wlJu  .,t"s„,i, 
ment  of  negative  term.s,  if  any,    and  also  in  aid  of  and 
ancillary  to  the  relief  sought  by  way  of  specific  perform- 
ance of  the  contract.*     If,  however,  an  agreement  though 
•of  an  alfirmo.tive  (iharacter  is  such  that  the  Court  would 
not  under  the   rules    abovementioned   specifically   enforce 
it,   no   Injunction   will    Ix'   issued  to   prevent  the  breach 


1  /h.,  H-..  r,-2!i,  r>-2H.  »  .\ct     T    r)f  1K77,  s,  30  ;  rc-    Fry. 

2  Collctt,  Spc<ili.' Kclicf  Art.    lis.  ,./,.    cil.,    h.     LIU.!;    an    Jo    ««ttlifii<ri(< 
"  Heo     Jtaghulxir      l>inf    r.      Mnilnn  v.    po9l, 

Mohan  ImI,  I.  \..  I!..    Mi  All.,  .'l  (ISli:it.  •  .Sc<-  Kerr,   liij..   dOO. 

Fr>-,    op.    rit.,    Cli.    \iii.  i    v.  punt,  p.  247. 

"    W'ofid  V.    drifpl' ,   I    Sm.,  .')!,     //«r  •    v.   /«'^,    p.  217. 
I..(iril     KI«loii. 
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thereof.'  In  such  a  case  the  contract  is  cx-lii/potliesi  one 
the  breach  of  wliich  will  l)c  properly  reheved  by  the  grant 
of  damages,  aiul  no  Injunction  will  issue  where  the  re- 
medy by  compensation  is  both  pro])er  and  available. 
Moreover,  to  issue  an  Injunction  might  be  tantamount 
to  specifically  enforcing  in  fact  an  agreement  which 
was  not  so  enforceable.  It  is  obvious  also  that  no  In- 
junction can  issue  in  aid  of  or  ancillary  to  specific  per- 
formance, where  the  latter  rehef  cannot  be  granted. 
Notwithstanding  the  general  rule  that  an  Injunction 
lertaiii  lasis  of  caunot  be  granted  to  prevent  the  breach  of  a  contract 

noun  ti  VI'  auref.  ~  *• 

menu  ,oii pled  the  performance  of  which  would  not  be  specifically  en- 

five  agree-        forccd,  wherc  a  contract  comprises  an  affirmative  agree- 
ments  not  s|)c-  .  1     1       •   1  • 

eifieaiiy  en-  mcnt  to  do  a  Certain  act  coupled  with  a  negative  agree- 
ment, express  or  implied,  not  to  do  a  certain  act,  the 
circumstance  that  the  Court  is  unable  to  compel  specific 
performance  of  the  affirmative  agreement,  will  not  pre- 
clude it  from  granting  an  Injunction  to  perform  the  ne- 
gative agreement ;  provided  that  the  applicant  has  not 
failed  to  perform  the  contract  so  far  as  it  is  binding  on 
him.^  As  to  these  exceptional  cases  v.  fost,  p.  252. 
Except  where  it  is  otherwise  enacted  nothing  in  the 

(iv)  llie  o|)C'ra.  '- 

tion  of  the  law  Specific  Relief  Act  shall  be  deemed  to  af?ect  the  opera- 
registration  of  tion  of  the  Indian  Registration  Act  (III  of  1877)  on  do- 

liocuments  .  t       i  i  •  •  r  i.    • 

must  not  be  cumcnts."*  That  Act  declares  the  registration  of  certain 
documents  to  be  compulsory  such  as  instruments*  of 
gift  of  immoveable  property ;  certain  other  non-testa- 
mentary instruments  dealing  with  immoveable  proper- 
ty ;  leases  of  immoveable  property  from  year  to  year, 
or  for  any  term  exceeding  one  year,  or  reserving  a  year- 
ly rent ;  and  authorities  to  adopt  a  son  not  conferred 

1  Act  I  of  1877,  8.  56,  cl.  (/).  "  instrument "  see  Somit  Gurukkal  v. 

■i  Act  1  of   1877,  8.  57.  RiingammaJ,     7    Mad.  H.    C.   II.,     l.'f 

:!  Act  I  of  1877,  H.  4,  cl.  (c).  (1871). 
*  As  to  the  meaning  of  the  term 
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by  will.'     It  further  declares  that  no  document  which  is 
required  to   be    registered   shall   affect   any  immoveable 
property  comprised  therein,  or  confer  any  power  to  adopt 
or  be  received  as  evidence  of  any  transaction  affecting  such  pro- 
perty,^ or  conferring  such  power,    unless  it  has  been  regis- 
tered in    accordance   with    the   provisions  of    this  Act.* 
The  words  "or  be  received  as  evidence  of  any  transaction 
affecting  such   property"  mean  "or  be  received  as  evi- 
dence of  any  transaction  so  far  as  it  affects  such  proper- 
ty.*     An    unregistered    document,    the    registration   of 
which  is  compulsory,  is  admissible  in  evidence  for  a  col- 
lateral purpose.     So  an  unregistered  bond,  containing  a 
'  personal  undertaking  to  repay  money  borrowed,  and  also 
a  hypothecation  of  land  above  Rs.  100  in  value  as  secu- 
rity may  be  used  in  eyidence  to  enforce  the  personal  ob- 
ligation.''     The    effect    of    the    abovementioned    words 
therefore  is  that  documents,   the  registration  of   which 
is  compulsory,   although  inadmissible,  unless  registered, 
as  evidence  of  any  transaction  affecting  immoveable  pro- 
perty or  conferring  a  power  to  adopt  will  yet  be  admis- 
sible for  other  purposes."     By  the  terms  of  section  3,  Act 


•  Act  III  of   1877,  8.    17:   tli<-  reois-  Mad..   ;Wi!,    340  (1892). 

ti'iition    of    certain     other    documents  *   Ulfatininiasa     Elahijc.n     liibi     v. 

ii  optional;    t'*.,  s.  18.  Ilnsiiii  Khan,  supra;  see  cases  there 

■  It    may,    however,     hi:    u.sed    in  colleoted    and    in    Field,    Ev.,     451- 

'•vidonce   in   .suj)port   of   a   claim    I'or  4.5.'!;     see    last    note    and  Gomaji    v. 

miiveahle.      property;     Thandin'on      v.  Sithbaraijappj,    I.     L.     R.,     15    Mad. 

VaUiamma,    I.    I*    li.,    15    Mad..    .TJtJ  m:]  {\HQl) ;  Madras  Deposit  and  Bciit- 

(IS92);      but   bco    also   Ijak.ikmiimiiifi _  til.  Sncieti/,  Ld.   v.  Oonnammalai   Aw- 

V.    Kameswara,    I.    L.    K..    13    Mad..  mil,    I.    L.    ]{.,    18  Mad.,   29    (1894). 

•2Hl    (1889).  So    also    though    an  agreement    may 

•  Act    III    iif    \Hl'!,    s.    49.  not     bo    admissible    in    evidence    ii.s 

•  UljnlunnixK'i  Elulii/uii  liihi  v.  creating  an  interest  in  land,  still 
Ihniii  Khun,  1.  L.  K.,  9  Cal.,  620,  it  may  bo  used  for  the  purjmse  of  ob- 
52.5,  F.  B.  (1HS2):  12  (J.  L.  H.,  209;  taiiiing  spccilic  performance;  Ad- 
aiid  xeo  The  Bengal  Bankin'j  Cor-  akkal'im  v.  Therlhun,  I.  L.  1{., 
poratton  v.  .S".  A.  Markvrlirh.  1.  I..  12  Mad.  505  (1888);  Nagapini  v. 
II.,  10  (ill..  31.5,  322  (1883);  Thau-  Devu,  I.  \..  \\..  14  Mad..  55  (1800). 
d'lvan    v.     Villifimmn.      I.      L.    It..      15  •    VuU.    Kv..    451.     152. 

\v,  I  h! 


'2\-2  IN.H'NCTZOKS    IN    TIIK    CASK    OK    CONTUACT. 

Ill  of  1885,  section  51,  |)ara<Triipli.s  2  and  3,  sections  ">'.), 
107  and  li>;{  of  the  Transfer  of  Troperty  Act.  (IV  of  1882) 
are  to  be  read  as  suj)ploinental  to  the  Indian  Registration 
Act.  The  Transfer  of  Property  Act  requires  the  registra- 
tion of  certain  sales,'  mortgages,-  leases,"'  and  gifts.*  Fur- 
ther a  transfci'  of  proj)erty  in  completion  of  an  excliange 
can  be  made  only  in  manner  provided  for  the  transfer  of 
such  property  by  sale.''  The  effect  of  the  combined  Acts 
is  that  the  registration  (tf  deeds  of  sale  or  of  tnortgage  of 
immoveable  property  of  the  value  of  Rs.  100  and  Upwards, 
of  leases  year  by  year,  or  for  a  term  exceeding  a  year,  and 
of  deeds  of  gift  of  immoveable  property  of  any  value,  is 
compulsory.  Deeds  of  sale  or  mortgage  of  immoveable' 
property  of  less  than  Rs.  100  in  value,  and  deeds  of  gift  of 
moveable  property,  must  also  h&  registered,  unless  there 
is  delivery  of  possession,  Avhen  the  transfer  i.s  effected 
without  a  deed.  In  the  case  of  a  simple  mortgage,  there 
can  be  no  delivery  of  possession  ;  so  all  such  deeds  must  be 
registered.'' 

Documents  Avhich  require  registration  under  the  com- 
pulsory provisions  of  the  Registration  Acts  are  (except 
for  collateral  purposes)  inadmissible  in  evidence  when  not 
registered.'  Documents  which  do »io^  require  registration 
under  those  provisions  are  admissible  in  evidence,  for  all 
purposes,  even  though  not  registered.^  Section  17  of  the 
Registration  Act  (III  of  1877)  should  not  be  construed  as 
requiring  a  document  to  be  registered  which  would  not 

have  required  registration  when  it  was  executed.     8o  an 

( . . 

1  Act  IV  of   18S2,  s.   54,   §§  2,  3.          been     held     to     rcr|uire     registration, 

*  //).,    s.    .59.  see    cases    colloctcd    in     Field,     Ev., 
■  lb.,  s.    107.  147,    44S;     Guriinnlli  Slirinivaa    Demi 

*  lb.,   a.    123.  V.    Chenbasappa,    I.    I..    JJ.,    18.  Bom., 
»  lb.,    .«.    US.  74.5  (1803). 

*  Field.    Kv.,    44ii,  447.                                '     See     cases     co]li''t''!     in     I'i'ld, 
»  Act  III  of  1877,  s.   4!);    V.  finte;        Kv..  448,  449. 

aii(i    as    to    docunie.-it.s    whicli    have 
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instrument  which  did  not  require  registration  under  Act 
XX  of  1866  is  not  inadmissibk>  in  evidence  by  reason  of 
Act   III  of   1877.'     As   an   unregistered   document  which 
requires  registration  is  inadmissible  as  evidence  of  any 
transaction  aflfecting  immoveable  property  or  conferring 
a  power  to  adopt'-'  oral  or  other  secondary  evidence  of  the 
transaction  embodied  in  the  document  will  be  excluded  by 
sections  '.U  and  (io  of  the  Indian  Evidence  Act.;   There- 
suit  is  that;, transactions  committed  to  writing  if  not  regis- 
tered when  registration  is  necessary,  are  incapable  of  proof 
and  whoUy  inoperative,  as  indeed  was  held  to  be  the  result 
of  the  Registration  Act  even  before  the  Evidence  Act  came 
'  into  operation.^     '  'AVhere  a  party  comes  into  Coiu't  resting 
his  claim  on'  a  written  title  which  the  law  requires  to  be 
registered,  he  cannot  Avhen  he  has  failed  to  register,  and  is 
in  consequence,  unable  to  use  his  title-deed,  turn  round 
and  say  I  can  prove  my  title  l)y  secondary  evidence.     It 
would  be  useless  to  have  a  compulsory  Registration  Act, 
if  such   a  course   were   open    to    suitors."'     Where   the 
instrument  inadmissible  for  want  of   registration    was    a 


J  Desai  Mulilil  Miiiifja!ji  v.  Iksiii 
Partish(Atam  XamU'tl,  I.  L.  !{.,  J  8 
Bom.,  92  (1803);  Ram  Coonmr 
Sin^lh  V.  Kinhari,  1.  ]..  H.,  9  Cal., 
(5S  (1882);  l)ut  see  al«o  L-tchm-in  Das 
V.  W/Wif/Hf/.  r.  L.  ]{.,  2  All.,  851 
(ISS(»):  Jilliuhai  Jldi/filji  V.  Girdhar. 
I.  I>  l:.,  20  Hoiti.,  I  ".8  (1894);  Gan- 
fftram  Olio.w  Sirdar  v.  Kniipodo  Ohone, 
\.  [..  It.,  II  ChI.,  tiHI  (iss.-)). 
■  A't    \U   (if    i877i  s.  49. 

•  i''ic|(l.  i:v..  419.  4.VI  ;  Sh,ikh 
R'llim  iliillii  V.  Sheikh  Sariiiliill'i  l\ii'/- 
rhi,  I  II.  I,.  I{..  V.  15..  .IS  (18(18):  10 
W  II.,  F.  I''.,  •"'I  ;  Mcnni'ihlnec  Pongee. 
V.  lilnhifi  Mdi/ii-  iJimin'c,  7  W.  I'..  112 
(IK(17) ;  Siitiiii  fiiirrukktil  V,  Jluii-jumimil, 
7  Mn.l.  H.  ('.  I{.,  13(1871).  raclin-HHioMH 
I'y  dffciKlaiif  I ;    Mumimul  KalinnliDi  y. 


Shiimshiir  Ali,  11  W.  I!..  1(1  {I.S(i!)): 
Dtiiawilh  Mookerjtc  v.  Ddniath 
MiilUek.  n  B.  L.,  R.  A|i|).  1.  (Is7n): 
13  \V.  i;.,  307;  Shckh  Ihrahim  v. 
I'linala.  8  Horn.  H.  ('..  A.  ('.  .J.. 
I()3(I87I);  Crnu'dle  y.  Kiilhr  Ch.,,,- 
dhr,,,  21  \\.  K.,  307  (1874);  Shaikh 
Miihoiiiid  O/iid  V.  J\ah'e  I'ershud 
Simjh,  24  \V.  H.,  WH)  (1875);  Ham 
Chunder  llaldur  v.  (lobind  Chnndir 
Sen.  1  C.  J..  P...  542  (1878);  Direllii 
Vanidn  Ai/i/aiijnr  v.  Krishimsaini 
Ai/i/aiKjar.  I.  I,.  H.,  li  .Miici..   117  (I.SS2). 

*    Mdlimiihiliee.       I)ii-<see      y.        Ilisheil 

Moi/ec  DiLtnee,  7  W.  I!..  112  (18(57). 
citi'd  unci  :i|i|irovi'il  in  Sheikh  Rah- 
malliilhi  V.  Sliiikh  Stiriiiliilhi  l\iiq- 
rhi,  I  li.  L.  It.,  v.  15..  M,  79  (|K»!8)  ; 
1"  \V.   l;.,    l'\    I!.,  h\. 


-It  INJIINCHONS    IN     llll';    I'ASK    (iF    (H)NIU.\CI'. 

nn-oipt,  oral  ovidoiice  i)f  tlu>  paymiMit    of   i\\o    money  was 
admitted  on  the  principle  embodied  in  illustration  {e)   to 
section  91  of  the  Indian  Evidence  Act.^     Secondary  evi- 
dence may  be  admissible  in  the  case  of  a  document  which 
is  unregistered  through  no  fault  of  the  plaintiff. ■'    \n  the 
undermentioned  case  the  defendant's  title-deed  was  in- 
admissible in  evidence  as  it  was  not  registerd;  but  it  was 
held  that  though  the  defendant  could  not  prove  a  title  by_ 
purchase,  it  was  open  to  him  to  establish  his  t'tle  without 
the  aid  of  the  deed  of    sale;  that   his  possession   of    the 
premises  in  question  for  more  than  twelve  years  prior  to  the 
institution  of  the  suit  was  adverse  to  the  predecessors  of 
the  plaintiff  whose  claim,  as  assignee  of  their  interests,  was 
consequently  barred.*     Where  the  defendants  purchased 
land  from  the  plaintiff,  and  gave 'bonds  for  the  purchase- 
money  and  these  bonds  were  not  registerd  and  were,  there- 
fore, not  admissible   in   evidence ;  it  was  held,  that   the 
plaintiff,  as  vendor   was  under  no  necessity  to  rely  on  the 
bonds  in  order  to  establish  a  charge  on  the  property  sold  in 
respect  of  the  unpaid  purchase-money.*    When  the  fact  i^ 
admitted,  to  prove  which  it  would  be  necessary  to  use  in 
evidence  a  document  which  has  not  been  registered,  al- 
though registration  thereof  is  by  law  compulsory,  the  non- 
registration cannot  affect  the  decision  of  the  case.     The 
question  of  registration  becomes  material  only  when  it  is 
sou.q;ht  to  use  the  document  in  evidence.^  t  So  where  the 


'  Soorjoo       Coomar      Bhiittachurjee  Mahomed    Xaina     Bovlhen,     .5     Mfid, 

V.     Bhugivan    Chiinder    Ilo;/,     24    \V.  H.    C.    R.,    1?3  (1869);    Nagapjxi  v. 

H..  328  (1875)  ;   Dalip  Sin;//i    v.  Ditr-  Dei^it,  1.  L.  B.,    14    Mad.,    6.5    (1890). 

gt     Prasad,     I.     L.    H.,    1    All.,    442  •  SamhhubJiai    Karsandaa    v,  Shif- 

(1877);        Wamaii       Ramchandra      v.  liJdas  Sadashivdas    Dcsai,,   I.   L.    H., 

Dhondiha     Krishna ji,     I.      L.    It.,    4  4  Bom.,  89  (1879). 

Bom.,      126      (1879);     Venkayyar    v.  *    Yirchand   Lalchand     v.     Kiimaji, 

Venkatanibbayyar,      \.      I,.       R.,      ;}  I.  L.  R.,  18  Bom.,  48  (1892). 

Mad.,  53  (1881).  »  Hyed  Reza  All  v.    Bhikun  Khan, 

•  Nynakka      Routhen      v.      Vavana  7  W.  R.,  334  (1867). 
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existence  of  tlie  agreement  was  not  disputed  and  its  pro- 
duction was  not  necessary,  it  was  held  that  the  plaintiff 
was  entitled  to  whatever  relief  the  effect  of  the  plaint  and 
written  statements  taken  together  would  entitle  him  on 
the  admission  of  the  defendant.^  It  has,  however,  been 
said  to  be  doubtful  whether,  if  the  document  itself  is  ten- 
dered in  evidence,  any  admission  of  its  execution  could 
make  up  for  the  want  of  registration ;  that  there  is  a  differ- 
ence between  admitting  the  fact,  to  prove  which  the 
document  is  sought  to  be  used,  and  admitting  the  document 
itself  when  offered  as  evidence  and  rejected  for  want  of 
registration.  Where,  in  consequence  of  the  admission,  it 
becomes  unnecessary  to  use  the  document  at  all,  the  fact 
of  non-registration  may  be  immaterial ;  but  the  case  is 
different  when  the  existence  of  the  document  is  disclosed 
and  the  document  itself  produced.^  The  provisions  of  the 
Registration  Act,  however,  will  not  be  permitted  to  be 
used  to  subserve  fraud.  ^ 

The  effect  of  the  Specific  Rehef  Act  therefore  is  to  render 
registration  a  sine  qw'i  non  to  the  validity  of  certain  docu- 
ments, and  the  object  of  section  4,  clause  (c)  of  the  Specific 
Relief  Act,  would  appear  to  be  to  prevent  any  specific 
relief  being  given  either  by  specific  performance.  Injunc- 
tion or  otherwise,  the  effect  of  which  would  be  to  weaken 
or  nullify  the  provisions  of  the  former  Act  as  also  to  enjoin 
that  a  specifiG*  rule  of  the  statute  law  prescribing  formali- 
ties in  respect  of  the  execution  of  documents  shall  not, 
as  was  done  by  the  Court  of  Chancery  in  the  case  of  the 


1  ChfAam'mram     Chrltij    v.       h'tirii-  ■  Si'c    cases  cited,     il>.,    4C9  ;    arul 

nilijirnliin'jn pulif    Taver,    '.I     .M.id.     II.  tier  frnucvaWy    m    to  the   RogiMtratiiiii 

C.      H.,     ;il2     (iKtiT);      lIuiUiHtini     V.  A't     ui:d    casw     thorcundcr  ;      Ki.ld, 

Brinaif,    1 1    Vc«.,  6«3— "jOO  ;     (vnd    hci>  ]•>.,  443—459  ;    Rivaz,   Indian   Kogin- 

Hhekh  Ibrahim  v.     /'nrvil/i,     «    IJoin.  trntion     Art.     4th    Va\.     (1894).     Sec 

H.  C.  K..  A.  0.  J..  103  (1871).  Anurr     Ali    and    W.XMlrofTc'H    Indian 

•Field,    Ev.,    4.53,    4r,S.  Kvidcnco  Act,  3rd  Kd.,  pp.  1244— 1247. 


•_M('i  IS.IITNCTION'S    IS     I  UK    CASK    OV    tH^N'I'KAC'l'. 

Statute  of  Frauds,  bo  evaded  under  the  cover  of  some  op- 
posing equity  whicli  was  clainuHl  however  to  he  either  sub- 
servient to  the  true  objects  of  the  statute,  or  collateral  to 
it  and  independent  of  it.  These  exceptions  to  the  statute 
have  been  held  to  lead  to  embarrassments  in  the  actual 
aihninistration  of  equity  in  England;  and  although  in  some 
cases  no  great  mischief  can  occur  from  enforcing  them,  yet 
in  ovhers,  difficulties  may  be  stated  in  their  practical  applir 
cation  which  have  the  effect  of  questioning  Hieir  original 
propriety. '  But  though  the  Courts  in  England  have  granted 
equitable  relief  in  cases  falling  within  the  purview  of  the 
statute  and  the  Courts  of  this  country  are  prohibited  from^ 
afltecting  by  their  orders  the  operation  of  the  Registration 
Act.  it  is  of  course  none  the  less  necessary  to  clearly  ascer- 
tain whether  or  not  the  relief  which  it  is  proposed  to  give 
will  in  fact  affect  such  operation.  Therefore  though  a 
document  which  purports  to  create  an  interest  in  land 
requires  registration,'  and  if  it  be  not  registered  will  not  be 
available  as  affecting  the  property  comprised  therein'  yet 
such  a  document  though  inadmissible  in  evidence  as  creat- 
ing an  interest  in  land  may  be  used  for  the  purpose  of  ob- 
taining a;  specific  performance  of  the  agreement  evidenced 
by  it.^  In  such  a  case  the  operation  of  the  Registration 
Act  is  not  affected  because  it  has  been  held  that  that  Act 
does  not  itself  operate  to  exclude  unregistered  documents 
except  when  tendered  as  affecting  that  whitfh  the  Act  says 


'   Collett,   np.cit.,   68;    Nelson,    f./-.  14   Mad..   .O.^    (ISOO);     Chunilal    Pan- 

cil.,  79,  114.  115;    Story's    Eq.    Jur.,  natal     v.     Bonkiny,    Mnncheri     Mndi, 

SS  151— im.  I.  L.  It.,  7    Bom.,    310    (1883);    Shri- 

a  Act  niof  1877,  s.  17,  <l.  (h).  ilhai      Ballal     Kelkar     v.     ChiiUarmn 

•  Ih.,   R.    4!).  SfvldKhiv     Mchpnclal",      I.  ^L.    K.,    18 

*  Tlie  Bengal  Bankin'j  Corpora-  Bom.,  .396  (1893);  See  Purmanan- 
tlon  V.  S.  A.  Mackertich,  I.  L.  P>.,  das  Jewanlas  v.  Dharaey  Virji,  I*  L. 
10  Cal.,  31.5(1883);  AddakkaUim  \.  \{.,  10  Bom.,  101  (1885);  Ilormas- 
Theethan,  I.  L.  R.,  12  Mud.,  505  ji  Manekji  Dadarhanji  v.  Kexhav 
(1888):    Xagappa    V.    Devu,  J.  L.  U.,  /'wrsftotaTO,  I.L.  R.,  18  Bom..  13  (1893). 
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they  shall  not  effect,  viz.,  a  conveyance  as  distinct  from  a 
contract  to  convey.  They  will  not  operate  to  transfer 
ownership  and  cannot  be  received  in  evidence  to  show 
that  the  ownership  has  passed  from  one  person  to  another, 
and  in  so  far  as  they  are  used  for  this  purpose  specific 
relief  will  in  respect  of  them  be  refused. 
8  5G.     Covenants  are  either  of  an  affirmative  or  nega-  Varieties  of 

'^  ,  .    ,  Covenants. 

tive  nature.  Negative  covenants  may  be  either  express 
or  implied,  A  contract  or  conveyance  may  comprise  cove- 
nants tff  both  kinds,  that  is  an  affirmative  covenant  and  a 
negative  covenant  whether  express  or  implied.  The  or- 
dinary remedy  by  way  of  damages  is  available  for  the 
breach  of  covenants  whether  affirmative  or  negative  in 
form.  The*  remedy  by  way  of  specific  relief  however 
differs,  for  affirmative^covenants  are  enforced  by  specific 
performance  and  negative  covenants  by  Injunction. 

When  a  person  covenants  that  something  has  been  done  (i)  Aninnaiive. 
or  shall  be  done  hereafter  the  covenant  is  said  to  be  affirm- 
ative. In  cases  where  the  covenant  is  affirmative  specific 
relief  is  given  by  way  of  specific  performance.'  that  is,  by 
ordering  a  party  to  do  the  very  act  which  he  is  under  an 
obligation  to  do.'^  The  question  whether  an  affirmative 
covenant  is  or  is  not  the  subject  of  specific  performance  is 
determined  by  the  rules  contained  in  Chapter  II  of  the 
Specific  Relief  Act.  If  under  those  rules  a  Court  would 
not  specificiUly  enforce  a  contract,  it  cannot  grant  an 
Injunction  to  prevent  the  breach  of  such  contract.* 

Where  a  man  covenants  that  a  thing  has  not  been  done  (ii)  Xogntivc. 
or  shall  not  be  tlone  hereafter,  the  covenant  is  a  negative 
one.     In  cases  where  the  covenant  is  negative,  specific 
relief    tk   given   by    way    of    Injunction.*       A    negative 

'    Kerr.   Iiij..  4:Jtl.  *  Kerr.     Inj..    VM) ;    .mop    ih.,   4:r!l— 

•  Aot   I  of   IS77,  H.   f>  (/()•  4r)l,     foi-     iriKtaiuen     illii.4(rntin|{    tho 

•'   lb.,  n.  an  (/).  iHKUo    of     IiijiinctioMM   in    f.'ic  civsf  of 

ni'ftntivc   coven  imts. 


-iis 
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agreement  not  to  do  a  certain  act  maybe  either  express,' 
or  it  may  be  implied.*     80  if  A  (-(mtracts  with  B  to  sing  for 
twelve  months  at  J^ii  theatre  and  not  to  sing  in  public 
elsewhere, Hhe  covenant  by  A  not  to  serve  others  than  B 
during  that  time  is  an  express  negative  covenant ;  but  if 
B  contracts  with  A  that  he  will  serve  him  faithfully  for 
twelve  months  as  a  clerk,*  the  negative  covenant  not  to 
serve  others  than  A  during  that  time  is  implied  only ;  an  . 
exclusive  service  being  raised  by  implication  from  the  affir- 
mative covenants  to  serve  B  during  the  period  mentioned. 
In  restraining  by  Injunction  the  breach  of  a  negative 
covenant,  the  interference  of  the  Court  is  in  effect  an  order  ^ 
for   specific  performance.     ' '  An    agreement   may  be   as 
effectually  performed  in  this  way  as  by  an  order  for  the 
performance  of  the  thing  to  be  done."^     In  granting  In - 
j  unctions  to  restrain  the  breach  of  negative  covenants  the 
Court  will  be  guided  by  the  rules  and  provisions  contained 
in  Chapter  II  of  the  Specific  Relief  Act  relating  to  specific 
performance.''     The  cases  in  which  an  Injunction  may  be 
granted  against  breach  of  contract  are  substantially  the 
f-ame  as  those  in  which  an  Injunction  may  be  granted 
against  the  commission  of  a  tort.     The  case  must  be  one 
of  trust  or  a  case  where  damages  are  not  a  possible    or 
adequate  remedy. '^     In  the  case,  however,  of  Injunctions 


1  Act  I  of  1877,  s.  57,  illustns. 
(a)  and  {c). 

•  Jb.,  illustns.,  (6)  and  (d) ;  Mad- 
res  Railway  Co.  v.  Rust,  I.  L.  R., 
14  Mad.,  18  (1890);  Callianji  Hat- 
jivan  V.  Narsi  Trie  urn,  I.  L.  R.,  18 
Bom.,  702,  711  (1894). 

3  Act  I  of  1877,  s.  57,  illus.  (c), 
ana  see  ib.,  illus.  (a). 

•  /''.,  illus.  (a)  ;    and  see  ih.,    illus. 
b). 

•  Lumhy  v.  Wagner,  1  \).  M.  & 
G;    G15,     per    Lord     St.     Leonards. 


The  Injunction  d>os  nothing  more 
than  give  the  sanction  of  the  pro- 
cess of  the  Court  to  that  which  al- 
ready is  the  contract  between  tin; 
parties:  Doiherly  v.  Allmnn,  :i  App. 
Ca.,  720. 

•  Act  I  of  1877.  s.  r,4. 

'  Compare  ib.,  s.  r)4,  els.  (a) — 
(d),  and  s.  12,  els.  (ii)—{d).  Clause 
{p)  of  8.  54  relating  to  Injunctions 
against  multiplicity  of  proceedings 
is  peculiar  to  Injunctions  against 
Tort. 
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against  the  breach  of  obligations  arising  out  of  contract 
the  Court  will,  unless  and  until  the  contrary  is  proved,  pre- 
sume that  the  breach  of  a  contract  to  transfer  immoveable 
property  cannot  be  adequately  relieved  by  damages  and 
that  the  breach  of  a  contract  to  transfer  moveable  proper- 
ty can  be  thus  relieved.^ 

The  books  contain  numerous  examples  of  Injunctions 
.  against  the  breach  of  express  negative  covenants.'  If 
parties  for»  valuable  considerations,  with  their  eyes  open, 
contract  that  a  particular  thing  shall  not  be  done  the 
Court  will  say  by  Injunction  that  the  thing  shall  not  be 
done.  The  Court  in  fact  specifically  performs  that  nega- 
tive bargain  which  the  parties  have  made  between  them- 
selves.^ 

The  English  Courts  have  jurisdiction  on  a  proper  case 
being  made  out  to  restrain  parties  from  violating  an  agree- 
ment not  to  apply  to  Parliament.*  But  in  India  an  In- 
junction cannot  be  granted  to  restrain  persons  from  apply- 
ing to  any  legislative  body.^ 

A  class  of  covenants  which  the  English  Courts  are  con- 
stantly enforcing  by  Iiij unction  are  covenants  in  partial 
restraint  of  trade  where  the  limitation  is  reasonable  ;  cove- 
nants in  total  restraint  of  trade  being  absolutely  void  oii 
f,'rounds  of  public  policy.^  The  subject,  however,  is  of  less 
importance  in  India  where  trade  is  in  its  infancy  and  the 
Legislature  I'l'as  wished  to  make  the  smallest  number  of 
<»xceptions  to  tho  rule  against  contracts  whereby  trade 
may  be  restrained.^     Under  the  Indian  Contract  Act'  every 


•  /'(.,    H.     lU,    KjcpUtnation.  444 — ■164,  and  in  Matthews    on    I'cs- 

•  Sfo     Kerr,     Inj..     4:i»— 1."»4.  traint  of  Trade  ( l«l»'J). 

•  Dohr.rly    V.    Atlm'iii,  .'l  A|>|).  Ci\n.,  ''  Oakc<    v.      ./arkaon,     I.  L.     U.,     I 
720.  Mad..    I  HI.     ll.'i    (1876),  per  Kindcr.*- 

•  Korr.  Inj..   MiO  — »«2,  d  ihi  Msax.  Icy,  J. 

•  Act  I  of  IK77.  ».  M,  tl.  (r).  •  Act  IX  of  1872,  8.  27. 

•  Hco    caaca    cited     in    Kerr,    luj.. 
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agroojnent  by  which  aiiyono  is  restrained  ffom  exercising 
a  hiwtul  profession,  trade,  or  business  of  any  kind  is  to 
that  extent  void;  saving  of  agreements  not  to  carry  on  a 
business  of  whicli  the  good  will  is  sold  and  such  agreements 
between  partners  prior  to  tlissolution  or  during  the  con- 
tinuance of  the  partnership.  Save  therefore  in  the  case 
of  the  excepted  agreements'  no  Injunction  can  issue.  It  is 
clear  that  the  restriction  aimed  at  by  the  Act  is  not  an 
absolute  one  only  and  that  an  agreement  may  ^tiU  be  void 
though  it  only  affects  to  create  a  partial  restrictioft."  The 
Indian  Contract  Act  does  away  with  the  distinction  be- 
tween total  and  partial  restraint  of  trade  and  makes  all 
contracts  falling  wnthin  the  terms  of  the  section,^  void 
unless  they  also  fall  Avithin  the  terms  of  the  exceptions  to 
thatsection  which  was  intended  to  prevent  a  partial  as  well 
a75  a  total  restraint  of  trade.  ^  A  stipulation  however  in  a 
contract  prohibiting  any  sales  of  goods  to  others  during 
a  particular  period,  of  a  similar  description  to  those  bought 
under  the  contract  is  not  a  stipulation  in  restraint  of  trade.'' 
In  the  undermentioned  case''  an  Injunction  was  granted 

•  See  Act!  of  1877,  ?.  57,  I!hi«tns.  terms  of  the  section:      The  Brahma- 

(«)   (•'')>  (■«)•  ]»(lra  Tea  Co.,  Ld.  v.  Srarth,  I.  L.  R., 

9  Madhub     Chunder    I'oramnnivk    v.  11   C.il.,   545,    550  (1885)  ;     Callianji 

Riijcnomar  Doss,  14  B.  L.  P..,  76,  85,8(i  Ilarjiv.ni   v.   Karsi   Tricum,  I.  L.  R., 

( IS74) ;  22  W.R.,  370:  Snr  All  Diihash  18  Bom.,  708  (189-1).     As  to  contracts 

V.  Ahdul  Ali,    T.  L.  B.,   19    Cal.,  765  restraining    the    liberty     of    sale     of 

(1892)  ;   The  Brahmaputra  Tea  Co.,  Ld.  goods,  v.  post. 

V.  .S'frtW/f.  T.  L.  K.,  11  Cal.,  545  (1885).  ■•  Xi(r   Ali   Duha^t    v.    Abdul    Ali, 


a 


•Sales  of  secret  proeesses  are  not  I.  L.  K.,  19  Cal.,  765  (1892)  ;  Mac- 
within  the  (irinciplc  or  the  mischief  kemie  v.  Striramiah,  I.  L.  R.,  13 
of  restraint  of  trade  at  all;  Leather  Mad.,  472  (1890);  Tlie  Brahmapul- 
Chlh  Co.  V.  Lorsotil,  9  Erj.,  345  ;  ra  Tea  Co.,  Ld,  v.  Scarth,  I.  L.  R., 
Mathews,  op.  cit.,  26,  27,91,92,  121,  11  Cal.,  545  (1885). 
129,  130,  209,  229  ;  Maxim  Norden-  »  Carlisle  Aepheiva  <b  Co.  v.  Rick- 
felt  films  and  Ammunition  Company  nauth  Buchtearmull,  I.  L.  R.,  8  Cal., 
V.  Norde.nfelt,  1893,  1  Ch.,  6.30.  An  809  (1882);  see  Sadugopa  RamMn- 
agrecment  of  service  by  which  a  per-  jiah  \.  Mackenzie,  I.  \^.  B.,  15  Mad., 
son    binds    himself   d^iring  the  term  of  79  (1891). 

Ai>  f/3rcr?jnc«/  not  to  compete  with  his  •  Charlesworlh  v.   Macdonald,  I.L^ 

employer  is  not,   it  seems,  witliin  the  I'..,  2:5  Horn.,  103  (1898).  h. 
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restraining  a  party  from  practising  as  a  doctor  in  Zanzibar 
on  his  own  account  during  the  period  of  three  ^^ears  for 
which- he  had  agreed  to  become  an  assistant  of  another. 
Where  a  person  having  a  license  for  the  manufacture  of 
salt  entered  into  a  contract  with  a  firm  of  merchants 
whereby  it  was  provided  that  he  should  not  manufacture 
salt  in  excess  of  the  quantity  which  the  firm,  at  the  com- 
mencement of  each  manufacturing  season,  should  require 
him  to  manufacture ;  and  that  all  salt  manufactured  by 
him  should  be  sold  to  the  firm  for  a  fixed  price,  and  the 
agreement  was  to  be  in  force  for  a  period  of  five  years ;  it 
was  held,  in  a  suit  by  the  merchants  for  an  Injunction 
restraining  the  licensee  from  selling  his  salt  to  others  and 
for  damages,  that  whether  or  not  the  first  of  these  clauses 
was  invalid  under  section  27  of  the  Contract  Act,  it  was 
separable  from  the  second  clause  which  was  not  bad  as 
being  in  restraint  of  trade. ^  A  contract  under  which  goods 
are  purchased  at  a  certain  rate  for  a  certain  market,  con- 
taining a  stipulation  that  if  the  goods  go  to  another  place 
a  higher  rate  should  be  paid  for  them,  is  not  one  in  res- 
traint of  trade.' 

Every  agreement  in  restraint  of  the  marriage  of  any 
person  other  than  a  minor  being  void;"  as  also  saving  cer- 
tain exceptions,  every  agreement  in  restraint  of  legal 
proceeding-;,'  it  follows  that  no  Injunction  can  be  granted 
in  respect  of^the  breach  of  such  agrecmcrits. 

Though  affirmative  covenants  are  enforceable  by  spe- 
cific performance  yet.  contracts  and  covenants,  though 
affirmative  in  /orm,  may  often  involve  a  negative  in  sub- 
stance.    When  the  importation  of  a  negative  quality  into 

•  Sadigopt     Raminjiah    v.      Mar-       L.    K.,    17  Cal..  32(»  (1800). 
fen-.ifi   I.   L.   I'...   1.5  Mdd.,  7»  (IHOI)  "   A- 1   I\  of  l«72,  «.  2li. 

S.  ('.  ill   Low.T  fourt,   I.    [..   It..   i:{  •  /I).,   n.    -'S.    wliivh    wnvos    <'(>it«in 

Mad.,  472  (IH!M)).  roiitiwtM  to  n-ffi-  to  .ubitriition. 

•  I'lem  S'irik  V.    Dltnnim  Ch-iiul.     I. 
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an  alHrmative  agreement  is  not  against  the  meaning  ot 
the  agreement,  the  Court  will  iniport  the  negative  quality 
and  restrain  the  doing  of  acts  which  are  inconsistent  with 
the  agreement.'  But  if  an  agreement  aflirmative  in 
form  is  of  such  a  nature  that  it  cannot  be  specifically 
enforced,  and  the  application  for  an  Injunction  is  in  effect 
and  spirit  an  application  for  a  decree  for  specific  perform- 
ance, the  Court  will  not  import  a  negative  quality  into  the 
agreement,  but  will  leave  the  plaintif?  to  his  xemedy  by 
damages.' 
;iii)  Aflirmativo      ^^  af^rcement  may  contain  both  affirmative  and  nega- 

'oupled  with  »  -^  .  .  ° 

negative.  tivc  coveuants,  the  latter  of  which  may  be  either  express 

or  implied.  Where  the  affirmative  covenants  is  capable 
of  specific  performance  it  may  be  so  enforced  and  the  nega- 
tive covenant  may  be  enforced  by 'an  Injunction.  Where 
however  the  affirmative  covenant  is  not  capable  of  specific 
performance,  it  was  formerly  a  matter  for  doubt  whether 
the  Court  would  enforce  by  Injunction  the  negative  part 
of  an  agreement  containing  both  affirmative  and  negative 
stipulations,  unless  the  affirmative  part  of  the  agreement 
was  of  such  a  nature  that  it  would  be  specifically  enforced 
by  decree.^ 

The  general  rule  is  that  where  specific  performance  will 
not  be  granted  an  Injunction  will  not  be  issued;  and  that 
specific  performance  in  part  is  impossible,  for,  as  a  general 
rule,  equity  will  not  enforce  fart  of  a  contract  unless  the 
whole  can  be  performed.*  It  would  follow  strictly  there- 
fore that  the  Court  should  refuse  to  interfere  by  Injunction 
to  restrain  the  breach  or  non-performance  of  part  of  an 
executory  contract  where  the    rest    of    the    contract  is 

•  Kerr,  Inj.,  462—466,  et  ibi  casas  712,  71.3  (1894)]. 

[uee    Niisserwanji    Mcrvnnji    Panda;/  •  /''•,   466 — 468,   el   ibi  caajs. 

^.    Gordon,    I.   L.   R.,   6    Bom.,  266,  a  See  Kerr,  Inj.,  470. 

-.280   (1881);     CalUnnji     Ilarjivan     v.  ■♦  Fry,  S.  P.,  §  821;    see  Act  I    of 

yarai  Tricam,  I.   L.    R.,    IS    Uom.,  1877,  s.  17. 
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incapable  of,  or  is  not  a  proper  subject  for,  specific 
performance,  since  the  grant  of  an  Injunction  in  such  a  case 
would  be  tantamount  to  a  merely  partial  enforcement  of 
the  contract.^  And  so  it  was  formerly  held  that  where 
the  positive  part  of  an  executory  contract  could  not  be 
performed  by  the  Court,  it  would  not  enforce  the  negative 
part  by  an  Injunction.^  But  now  specific  performance  in 
part  will  be  decreed  if  the  contract  be  one  which  is  divisible. 
When  a  pact  of  a  contract  which  taken  by  itself,  can  and 
ought  tc5  be  specifically  performed,  stands  on  a  separate 
and  independent  footing  from  another  part  of  the  same 
contract  which  cannot  or  ought  not  to  be  speciMcally 
performed,  the  Court  may  direct  specific  performance  of 
the  former  *part.^  for  owing  to  the  divisibility  of  the 
whole  contract,  the  pal-ts  in  question  are  really  indepen- 
dent contracts.  By  analogy  therefore  to  this  rule 
of  specific  performance  and  notwithstanding  the  rule  of 
Injunction  which  prohibits  relief  in  the  case  of  a  breach 
of  contract,  the  performance  of  which  would  not  be  speci- 
fically enforced,*  when  a  contract  comprises  an  affirmative 
agreement  to  do  a  certain  act  coupled  with  a  negative 
agreement,  express  or  implied,  not  to  do  a  certain  act,  the 
circumstance  that  the  Court  is  unable  to  compel  specific 
performance  of  the  affirmative  agreement  does  not 
preclude  it  from  granting  an  Injunction  to  perform  the 
negative  agreement  :  Provided  that  the  applicant  has 
not  failed  to  perform  the  contract  so  far  as  it  is  binding 
upon  him.*     In  the  leading   case  of  LumUy  v.   Waqner'' 


•  Fry,  8.  P.,  J§  ll")<».   Il-M.  Snlilxi     Xnidii   v.    Ilnji  liadiha  Salnb. 

•  Ih..  $  852.  I-  I-  15..    20  .Mml.,     ICS,    17.1    (l!)02), 

•  Alt  I  of  1S77,  ».  Hi;    Fry.  S.  1'.,        it  wnH  held  tlmt  tlicro    luid    l)con    no 
{   H21.  Hiifli   failiiff. 

«  Act  I  of  1877.  H.  m.  .1.  (/),  •  Df(,;.  .M.  &  (i.,  ()<U  (18,52)  ;    IIIum. 

»  Act  I  of  1877,  f.    ■'>7  :    l.nmhij  v.        (r)   ton.    57  of  the  .Speritic  Holicf  Act 

WagnKf,  I     lJc<<.  M.  ft    <;..    0«4.  In        in   f.ikcii  from   tliis  cime. 
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thoiv    was  an  r.vpross    negative    covenant    coupled   with 
the    allirniative    covenant.     There   tlie  (U'fendant  agreed 
with   the   phiintilT  that  she  wouKl    sing   at   the    latter's 
theatre  during  a  certain  period  of   time    and   would    not 
sin«T  elsewhere   without  the    plaintiiT's  written  authority  ; 
and   the   Court   interfered   to   prevent    the    violation    of 
the    negative    stipulation  although  it   could    not    enforce 
the  specific    performance    of    the    entire   contract.     But 
the   principle   of  this  case  has  not  been  confined  to  cases 
of  express  negative  stipulations,  but  has  been  a|!>plied  to 
cases  where  the  negative  agreement  is  only  implied'  which 
cases  are  also  included  within  the  terms  of  section  57  of 
the  Specific  Relief  Act.-     The  doctrine  has  been  criticised 
in  England,  and  it  has  been  stated  to  be  doutitful  whether 
the  presence  of  a  negative  stipulation  can  be  relied  on,  if 
the  contract  is  not  such  in  its  nature  a?  to  be  the  proper 
subject  of  the  equitable  jurisdiction.-'     That,  however,  the 
Courts  in  India  have  jurisdiction  in  the  case  of  express 
negative  stipulations,  is  clear  from  the  terms  of  the  section. 
\cTain  it  has  been  observed^  that  it  is  not  easy  to  see  the 
limits  to  which  the  doctrine  of  an  implied  negative  might 
be  carried.     Every  agreement  to  do  a  particular  thing  in 
one  sense  involves  a  negative.     It  involves  the  negative 
of  doing  that  which  is  inconsistent  with  the  thing  yoii  are 
to  do.     But  it  does  not  at  all  follow  that  because  a  person 
has  agreed  to  do  a  particular  thing,  he  is  therefore  to  be 


1  Fry  oil  Specific  Performance,  Harjivan  v.  Xarsi  Triciim,  I.  L.  H., 
§854:  \Veb>tt(r  v.  Dillon,  3  Jur.,  X.  18  Bom..  7n8«,  70!)  (1894);  S.  ('.  in 
S.,  4h2:  Montague  v.  FlocUon,  L.  appeal,  J.  L.  I!.,  I »  Horn.,  764  (189.5). 
I',.,  16  Eq.,  189  [  two  cases  of  doubt-  i  Fiy,  np.  ril.,  i)  800,  citing  obser- 
ful  authority.]  see  Whilwood  Chem-  vatioiis  of  Lord  Selborno  in  Il'o/- 
ical  Co.  V.  Hardman,  1891,  2  Ch.,  verhampton.  and  WnljaU  Railirni/ 
416  ;  De  Maltoa  v.  Oibson,  4  DeG.  Co.  v.  London  and  Norlh-Weslern 
&  .J.,  276  :   Sevin  v.  Dcslandes,  .30  L.  Railway  Co.,  L.  R.,  16  Ef|.,  440. 

.T.  Ch.,  4.57.  *  Fry,  op.  cif.,   §  8.57. 

2  Sec   s.    .57,    liius.     ('/) ;     ('allianji  -     • 
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restrained  from  doing  everything  else  which  is  inconsis- 
tent with  it.'  If  there  is  a  distinct  negative  contract  in 
the  agreement  the  Court  may  fasten  upon  that  and  sepa- 
rating that  from  the  rest  of  the  agreement  may  enforce 
specific  performance  of  that  contract.  But  when  a  plain- 
tiff comes  into  Court  upon  an  agreement  which  does  not 
■contain  any  such  direct  negative  clause,  and  when  one 
must  infer  the  negative  from  the  necessity  of  tlie  case  the 
instances  i^j  which  the  Court  has  found  it  possible  to  act 
are  ver}*few  and  special.-'  The  principle,  no  doubt,  does 
not  depend  upon  whether  there  is  an  actual  negative 
clause ;  but,  for  the  grant  of  an  Injunction,  the  Court 
'must  be  able  to  say  that  the  parties  were  contracting 
in  the  sense*tliat  one  should  not  do  this  or  the  other- 
some  specific  thing  upon  which  one  can  put  one's 
finger.**  In  such  cases  as  these  there  is  no  very  definite 
line,  and  the  case  of  Liimleij  v.  Wagner  is  an  anomaly 
to  be  followed  in  cases  like  it,  but  an  anomaly  whicli  it 
would  be  very  dangerous  to  extend.^  The  present 
tendency  in  England  thus  seems  to  be  not  to  extend 
the  principle  of  Lnmlcij  v.  M'agncr  and  to  limit  the 
doctrine  in  the  leading  case  (1)  to  contracts  of  such  a 
nature  as  are  the  proi)er  subjects  of  equitable  jurisdic- 
tion,*   and    (2)  in  regard    to  implied  negative  terms,  to 

'    Whiliriiiil  (III  mil-Ill  < 'n.    \.    liiinl-  this  passafjo  and  stntiiij;    tlic    l.uv    to 

m'Ui.    I..  I!..    I.Sitl.^:'     Ch.,     AH\.    All.  lie    sfttlod    l.y    thi>  former  ciisi-  siiiil  : 

/<"/•    IJiidlcy,    \j.    •].,  citi-d  in  ('till iiniji  ' '  I'uttiiiK    timt    asidr    (tluv    <)l)scrvii- 

llarjiviin  V.  Narai  Trirnm,  I.    L.     I!.,  lion  of   I^iiidlcy,   ('..!..)   the   jiidj.'m(^nt 

IM    Hoiii.,    7on   (IS04).  of  the  Comt  of    (ippoid     must     ;;o    to 

-  f'lilliuiiji   llnrjii'nn    v-    AV/rs/   Tii-  tliJH — tliat    in    oicK'i'    to  ^{iiiiit  an   In- 

iiim,  I.  L.  |{.,    18    IJoin.,    7i:{    (IS!»l).  junction  in  aid  of  a    fontraot    of   scr- 

citing  I'liii  V.    ISriijIUoii    mnl    I'rkfiihl.  \  ice    you    must  liiid    an  cxpross  ni-ira- 

.Ji-.,    linilii-i;/  <'•>..    I    II.    iV-    M.,    IHti.  livi'    iMiiposc."  | 

•'   Whitwoni  f'hemirnl  Co.    v.     Ilnnl-  *   /'»..    lilid    in    Culliniiji     lluijiiiiii 

mini,      Hupra.      /xr      Lindfi'y,     l>.     .1.  v.    Xnr.si    Trinim.    I.   I..  I!.,  is  lioni.. 

ISi'O       •Si'tr"       .\'rivy)iiprr     Co.,      hi.  -{)'.).   7I()  (18!)l). 

V.    O'Ciintmr,    \V.      .\.     (Is'i.'l).      Ill  »  /.c,  contractjj    uliic'li     \\,n,],\  f,dl 

wlioH!      Kfkfwif'li,      .(.,      ri'fi-iiini;     to  uilliin  h.  I2  of  tin- iSpocilir  |{.|i..f  ,\<t. 
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refuse  to  raise  such  tonus  by  implication  except  in  the 
eases  where  the  Courts  liave  already  done  so.*  Though 
the  Courts  in  India  have  an  undoubted  jurisdiction 
to  grant  an  Injunction  either  in  the  case  of  express 
or  implied'  negative  covenants  coupled  with  affirmative 
covenants  incapable  of  specific  performance,  yet  it  is 
apprehended  that  as  the  grant  of  an  Injunction  is  in 
all  cases  a  matter  of  discretion,  the  Courts  in  this  country 
will,  in  the  exercise  of  their  discretionary  jurisdiction 
be  guided  by  the  current  tendency  of  English  judicial 
opinion  upon  this  subject.' 

The  general  principle  that  in  granting  an  Injunction 
the  Court  must  exercise  its  discretion  with  a  view  to  all 
the  circumstances  of  the  case  particularly  holds  good  in 
the  special  case  where  specific  performance  is  indirectly 
sought  by  the  enforcement  of  an  implied  negative  cove- 
nant. Even  in  Lumley  v.  Wagner^  where  there  was  held 
to  be  a  direct  negative  covenant,  the  plaintiff  was  only 
held  to  be  entitled  to  the  benefit  of  this  principle  of  law, 
because  looking  at  the  merits  and  the  circumstances  of 
the  case  he  was  right.  ^■ 

Cases,  however,  have  occurred  and  will  occur  where 
the  circumstances  of  the  case  require  the  importation  of 
a  negative  quality.  Thus  the  contract  of  charter-party 
is    from  the  peculiar  nature  of  the  subject  of  the  contract, 


•  Fry,   op.  cit.,    §§    862,  857 — 8C1  ;  tivc   quality   is  imported ;    see  Dohert 

Nelson's  Spc'iSc  Relief  Act,    $01.  \.  Allman,^  Ay>Y>-   Cas.,   709,   cited  in 

•1  See  Act  I  of  1877,  s.    67,    lUus-  Calianji    Ilarjimn    v.    Narsi    Tricum 

trations     (b)     and     d),     and     Madras  supra,  at  pp.  712,  713  ;  as   to  mutual- 

Rnilvxty    Co.    v.    Rui<l,    I.    L.    I'.,     14  ity    being    unnecessary,    see    Kusser- 

-Mad.,    IS    (1890).  uxuiji     Menmnji    Panday  v.    Gordon, 

:'  ielson,  op.  cit..   301.    14.'>;  Calli-  1.  L.  H.,  6  Bom.,  266,  280,  281    (1881), 

nnjl      Harjivan     v.      Xani      Tricum,  *  1  I-)cG.  M.  &  C,  at  p.  633. 

I.  L.  R.,  18  Bom.,  709,  711,  713,  714  *  Callianji    Harjivan  v.  Kar.si  Tri- 

(1S97)    S.    C    in   appeal,    I.  L.  R.,  19  cvm,    I.    L.    R.,   18   Bom.,    702,  704 

Bom.,  764  (1896)  ;    as  to    the    discre-  (1894). 
tion    to  be  exercised   where  a  ncgati- 
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an  exception  to  the  general  rule  that  a  negative  quality 
will  not  be  imported  into  an  affirmative  agreement  unless 
the  agreement  is  of  such  a  nature  that  a  decree  for  spe- 
cific performance  can  be  made ;  and  the  owner  of  a  vessel 
will  be  restrained  from  doing  any  act  inconsistent  with 
the  charter-party.'  But  though  where  a  charter-party 
has  been  actually  completed,  the  Court  will,  by  Injunc- 
tion, prevent  an  employment  of  the  ship  inconsistent 
with  its  terms,  where  there  is  only  an  agreement  for  a 
charter,-party,  no  such  Injunction  will  be  granted.'  In 
the  case  last  cited.  West,  J.,  said  :  "As  to  the  merits 
section  57  of  the  Specific  ReUef  Act  speaks  of  the  Court 
being  '  unable  '  to  compel  specific  performance.  The 
particular  ground  of  inability  is  immaterial,  and  may  be 
anything  which  constitutes  a  bar  to  specific  performance 
under  the  provisions  of  Chapter  II  of  the  Specific  Relief 
Act.  In  the  illustrations  to  the  section  the  bar  to 
specific  performance  in  each  case  is  to  be  found  in  section 
21,  clause  (6)  of  Chapter  II,  but  if  an  Injunction  may 
be  given  in  the  case  of  a  contract,  specific  performance 
of  which  is  forbidden  under  section  21,  clause  (6),  it  is 
plain  that  (unless  section  57  is  to  be  made  a  nullity),  it 
can  also  be  given  in  the  case  of  a  contract,  specific 
performance  of  which  is  forbidden  under  section  21, 
clause  iy),  or  under  the  combined  clauses,  or  under  any 
other  section  of  Chapter  11."^ 

The  first  case  was  referred  to  in  a  subsequent  decisio      f^HaifsM, 
In  this  case  plaintiffs  advanced  money  to  the  defendants  "S/'"'"*- 

DrMfilloK    V.    ffihunn,    J  D.  &   J-  Rranfod.     It    does     not   appear   whe- 

270  :   titviii     V.     DMlandca,    30   L.   J.  tlu  r   this   rule   was  ever   heard. 
Gh..  457;    Kerr,  In  j.,  leS,  473,  005.  'Madras      Railway      Compamj     v. 

■i  llaji    AMul     MUimkhi    v.      Ilwji  /^/.<  I.  L.  H..  14  Mml.,  18.  22  (IHOO)  ; 

Abdul     Bacha.     I.     L.    11.,   6   Bom.,   5  CnUkinji  Jlar/ivan  v.     Narsi    Tricum^ 

(1881);   in   this    cone  the  application  i-  I-  H..   IK  Honi.,  702.  711  (1894). 
WO"   for    nn    interim  injunction  which  *  Sithim     Xnidii     v.     Haji     liadsha 

wn<»  rcfuHed,     hut     ■•     ..,!.■    v.\;    ....:  v/,. ./,//.    1.  I..  i;..  2(1  M.id..  DiS  (1002). 

w.  I  I  7 
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for  the  purpose  of  carr)'ing  on  work  in  certain  mica  mines 
in  pursuance  of  an  agreement  by  which  defendants  under- 
took, in  consideration  of  the  advance,  to  send  all  the 
mica  produced  from  the  mines  to  plaintiffs  and  bound 
themselves  not  to  send  any  of  it  to  any  firm  other 
than  plaintiff's,  or  keep  any  in  stock.  Plaintiffs  now 
complained  that  defendants  had  in  breach  of  their 
agreement,  arranged  to  consign  and  had  already  made 
consignments  of  mica  to  another  firm  and  were  keeping 
mica  in  stock.  Plaintiffs  filed  this  suit  for  specific 
performance  and  for  an  Injunction  restraining  defendants 
from  acting  in  violation  of  the  terms  of  the  agreement. 
A  temporary  Injunction  was  subsequently  applied  for 
and  obtained.  Upon  an  appeal  being  pxcf erred  by 
defendants  against  the  order  granting  the  temporary 
Injunction  :  Held,  that  the  Injunction  was  rightly  granted. 
The  defendants'  contention  was  that  inasmuch  as  the 
positive  covenant  could  not  be  enforced  by  a  decree  for 
specific  performance  a  breach  of  the  negative  covenant 
ought  not  to  be  restrained  by  an  Injunction.  As  to  this 
the  Court  observed  as  follows  : — "  Now,  we  are  relieved 
from  considering  the  question  as  to  whether  the  positive 
covenant  in  this  case  can  or  cannot  be  specifically  enforced 
because  it  is  conceded  by  the  counsel  on  behalf  of  the 
plaintiffs  that  it  cannot.  In  this  state  of  things,  there- 
fore, it  has  to  be  considered  whether,  under  the  law  of  this 
country,  a  breach  of  the  negative  covenant  not  to  consign 
to  third  parties  can  be  restrained  by  Injunction.  The 
law  with  regard  to  the  granting  of  permanent  Injunctions 
is  regulated  by  the  provisions  of  the  Specific  Relief  Act. 
Section  56  says  an  Injunction  cannot  be  granted  in  cer- 
tain specified  cases,  including  an  Injunction  to  prevent  the 
breach  of  a  contract,  the  performance  of  which  would  not 
be  specifically  enforced.     That  is  clause  (/)  of  section  56. 
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Section  57  says  ' '  Notwithstanding  section  56,  clause 
(/),  where  a  contract  comprises  an  affirmative  agreement 
to  do  a  certain  act,  coupled  with  a  negative  agreement, 
expressed  or  implied,  not  to  do  a  certain  act,  the  circum- 
stance that  the  Court  is  unable  to  compel  specific  perform- 
ance of  the  affirmative  agreement  shall  not  preclude  it 
from  granting  an  Injunction  to  perform  the  negative  agree- 
ment,  provided  the  applicant  has  not  failed  to  perform 
the  contract  so  far  as  it  is  binding  on  him." 

Then,'section  54,  which  is  the  first  section  of  Chapter  X 
which  deals  with  perpetual  Injunctions,  is  as  follows  : — 
"  Subject  to  the  other  provisions  contained  in,  or  referred 
to  by,  this  Chapter,  a  perpetual  Injunction  may  be  granted 
to  prevent  tte  breach  of  an  obhgation  existing  in  favour 
of  the  applicant  whei'her  expressly  or  by  implication. 
When  such  obligation  arises  from  contract,  the  Court 
shall  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  this  Act." 

Now,  some  of  the  rules  and  provisions  are  to  be  found 
in  section  21,  which  speaks  of  contracts  which  cannot  be 
specifically  enforced,  and  one  of  the  contracts  which  under 
that  section  cannot  be  specifically  enforced,  is  referred  to 
in  paragraph  (b) — "  a  contract  which  runs  into  such 
minute  or  numerous  details,  or  which  is  dependent  on 
the  personal  qualifications  or  volition  of  the  parties, 
or  otherwise  .from  its  nature,  is  such  that  the  Court 
cannot  enforce  specific  performance,  of  its  material 
terms,"  and  Mr,  Grant's  proposition  of  law^is  that  section 
57  only  applies  to  the  case  of  contracts  which  are  specified 
in  section  21,  clause  (6).  In  other  words,  he  says  that 
section  57  only  applies  to  cases  which  I  may  describe 
compendiously  as  cases  like  Lumley  v.  Wagner.  There, 
is  certainly  nothing  in  the  words  of  section  57  to 
suggest  that  so  narrow  a  construction  should  be   placed 
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upon  it.  The  section  is  really  a  proviso  to  section  56, 
which  cuts  down  the  operation  of  the  preceding  section* 
Mr.  Grant  has  been  unable  to  cite  any  decision  of  the 
Courts  in  this  country  in  support  of  the  })roposition 
which  he  put  forward,  though  no  doubt  there  are  expres- 
sions of  opinion  in  the  text-books  which  support  his 
proposition.  The  authorities  such  as  there  are,  are 
against  the  proposition  which  he  invites  us  to  adopt. 
Although  the  facts  in  Madras  Railway  Company  v. 
Rust^  are  not  precisely  the  same  as  those  in  the"  present 
case,  it  supports  the  view  that  section  57  means  what  it 
says  and  that  it  is  not  to  be  cut  down  as  Mr.  Grant 
suggests.  That  decision  no  doubt  was  only  the  decision 
of  a  single  Judge.  With  reference  to  the  point  the  learned 
Judge  says,  '  It  is  argued  that "  when  the  remedy  by 
specific  performance  of  a  contract  is  expressly  refused  by 
Chapter  II  of  the  Specific  Relief  Act,  then,  by  virtue  of 
section  54,  clause  (2),  an  Injunction  cannot  be  granted, 
and  therefore  that  this  contract  being  one  extending 
over  more  than  three  years,  and  therefore  not  capable 
by  section  21,  clause  (g)  of  specific  performance  cannot 
be  the  subject  of  an  Injunction.  It  seems  to  me  that 
this  argument  would  make  section  57  of  the  Act  a 
nullity.'  In  that  case  Mr.  Grant  appeared  as  Counsel 
and  he  advanced  precisely  the  same  argument  which  he 
advanced  to-day.  In  that,  case  the  Court  declined  to 
adopt  bis  argument  and  I  think  rightly.  As  regards 
Charleswcrth  v.  MacdonakJ.''  1  do  not  think  it  can  be  said 
to  afford  us  any  assistance,  because  the  Question  in  that 
case  arose  in  Zanzibar,  where  the  Specific  Relief  Act  has 
no  application.  With  regard  to  Mr.  Grant's  contention 
that  section  57  only  appHes  to  what  I  have  described  as 


1  I.  L.  R..   14  Mad.,  18.  »  I.  I-  R-.  23  Bom.,  103. 
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oases    like  LumJey   v.    Wagner,^   it  has    to    be    observed 

that  one  of  the  ilhistrations  to  section  57,  viz.,  illustration 

(c)  is  a  re-production  of  the  decision  in  Lumley  v.  Wagner. 

But  that  is  only  oije  of  the  five  illustrations.     The  other 

illustrations  relate  to  facts  which  are  quite  distinct  from 

the   facts  which  were  in  question  in  Lumley  v.     Wagner. 

That,  T  should  have    thought,    was    decisive  as  to    the 

question  whether  the  Legislature  intended    that    section 

57  shoul^  only  apply  to  cases  falling  under    section    21 

(b).     M  the  Legislature    intended  that  section  21  should 

apply  nothing  would  have  been  easier  than  to  have  said 

so.     It  seems  to  me  it  may  well  be  that  the  Legislature 

designedly  adopted  these  general    terms  for  the  purpose 

of  avoiding    in  this  country  the    difficulties  which  have 

arisen  in  the  English  .Courts  with  regard  to  cases  of  this 

character — difficulties    which    resulted    in     the    English 

authorities  being  somewhat  confused  and  not   altogether 

reconcilable." 

Though  section  57  includes  the  words  '  notwithstanding 
section  56,  clause  (/),'  (that  is,  '  an  Injunction  cannot 
be  granted  to  prevent  the  breach  of  a  contract  the 
performance  of  which  would  not  be  specifically  enforced'), 
still  the  discretion-  of  the  Court,  which  must  always  be 
exercised  before  granting  an  Injunction  (section  52),  must 
be  the  discretion  set  forth  in  section  22,  which  recites 
cases  in  wl^ich  the  Court  may  properly  exercise  a  discre- 
tion not  to  decree  specific  performance.  It  is  true  that 
section  56,  clause  (/),  speaks  of  contracts,  the  performance 
of  which  ivould  not  be  specifically  enforced,  but  section  57 
says  that  '  the  circumstances  that  the  Court  is  unable  to 
compel  specific  performance  of  the  afiirmative  agreement, 
&c.'     This  apparently  relates  to  section  21,  which  treats 

I    I    I).   M.  O..  (\(U. 
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of  contracts  which  '  cannot  be  specifically  enforced.  Sec- 
tion 57  can  hardly  mean  that  though  the  Court  would 
not  in  the  proper  exercise  of  its  discretion  (as  explained 
in  section  22)  decree  specific  performance  of  a  contract, 
though  it  would  be  lawful  to  do  so  (as  explained  in  section 
21),  yet  when  indirectly  decreeing  specific  performance 
by  granting  an  Injunction  under  section  57,  and  exer- 
cising its  discretion  as  provided  by  section  52,  the  Court 
must  not  be  guided  by  the  rules  laid  down  in  ^section  22 
as  to  the  exercise  of  its  discretion.'" 

The  section  it  seems  contemplates  two  distinct  agree- 
ments whether  one  of  such  agreements  be  express  or 
implied.  The  negative  part  of  an  agreement  will  not  be 
enforced,  unless  it  constitutes  a  distinct,  separate,  and  sub- 
.«;tantive  part  of  the  contract.  If  the  negative  part  is 
merely  subsidiary  or  incidental  to  the  affirmative  part, 
or  if  the  affirmative  and  negative  stipulations  are  merely 
correlative  to  and  not  capable  of  being  separated  from 
each  other  the  Court  will  not  enforce  the  negative  part  by 
Injunction,  unless  the  affirmative  part  is  of  such  a  nature 
that  it  can  be  specifically  enforced.-  The  negative  agree- 
ment may  be  express  or  implied.  The  Court  will,  where 
parts  of  the  agreement  are  distinct  and  separable  from 
the  rest,  import  a  negative  and  interfere  by  way  of  Injunc- 
tion.^ 

The  Court  will  neither  enforce  an  express  negative  term 
nor  will  it  import  a  negative  and  enforce  by  Injunction, 
unless  the  person  who  makes  the  application  has  actually 
performed  *his  own  part  of  the  agreement.^  The  mere 
assertion  on  his  part  that  it  is  his    intention  to  perform 


•  CalUanji    Harjivan  v.  Xarai  Tri-  ■'  Il>.,  468.  . 

cum,   I.   L.    F!..    18   Bom.,  at   p.   71."),  *  Aft  I  of  1877,  s.  57;  Kerr,    Inj., 

per  Candy,  J.  469,    473 ;    Fry    on    Specific    IVrfor- 

«  Kerr,  Inj.,  471.  mance,   §1152. 
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his  part  of    the  agreement    is  not  sufficient,    unless  the 
Court  can  decree  specific  performance  against  him.' 

§  57.     The    appropriate    remedy    by    way    of    specific  ^^^°^^°  T^%^' 
relief  in  the  case  of  affirmative  covenants  lies  in  the  speci-  "'^■tive   agree- 

menta. 

fic  performance  which  consists  in  ordering  a  party  to  do 
the  very  act  which  he  is  under  an  obligation  to  do.     The 
rules  relating  to  the  grant  of  this  form  of  relief  are  con- 
tained in    Chapter  II    of    the  Specific    Relief    Act.     It 
would  be  jbeyond  the  scope  of  the  present  work  to  deal 
at  length  with  the  subject  of  specific  performance  which 
is  only  here  touched  upon,  in   so  far  as  the  principles 
which  govern  the    grant    of    specific    performance    have 
under  s.  54  of  the  Specific  Relief  Act  to  be  considered 
where   InjuActions  are    issued  to  prevent    the    breach  of 
obligations  arising  in  contract.     The   jurisdiction   of  the 
Court  in     Injunction     is    connected    with    the    specific 
performance  of  executory  contracts  in  three  ways  : — (1) 
sometimes  the  Injunction  is  the  instrument  by  which  the 
Court  specifically  enforces  the  contract  itself  or  some  part 
of    it  (as  in  the    case    of  express    or   implied    negative 
agreements,  whether  standing  alone  or  in  connection  with 
affirmative  agreements)  ;  (2)  sometimes  the  Injunction  is 
merely  incidental  or  ancillary  to  the  performance  of  the 
contract  ;  and  (3)  sometimes  the  Injunction    is  used  for 
the  purpose  of  giving  effect  to   rights  resulting    from  the 
non-performf^nce  of  the  contract. - 

§  58.     The  second  of  the  above  cases    exists  when  the  injunctions  it, 
Injunction  is  used  in  aid  of  an  ancillary  to    the  primary  iinaiy  to  sn". 
relief   by  speci'fic   performance.     The  jurisdiction   of   tho  mauw?  °^ 
Court  in  Injunction  is  often  ancillary  to  that  in  specific 
performance,  for  the  pnr|)f>s('  of  preventing  the  defendant 


•    I'f.lo   V.     IJriyhliiii,     Uckfifhl    and  I'ry      un     .Specific     I'li  loinmncc, 

Tunhridgr     W'i-II.h    Knilwiii    Co..    |    II.         §   1|.|0.    Sco     fiiiMicr  ris  lo  the  third 

&  M..  »fls.  r.m,..  ii,..  §!i  nor)— ii(>7. 
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making  use  of  sony)  legal  interest  or  right  vested  in  him 
in  a  way  inconsistent  with  the  equity  claimed  by  the 
plaintiff,  or  embarrassing  the  plaintiff  by  dealing  with  the 
property  during  the  pendency  of  the  action,  or  obstruct- 
ing the  performance  of  some  act  incidental  to  the  execu- 
tion of  the  contract.  In  the  class  of  cases  now  referred 
to,  the  Injunction  is  granted  upon  interlocutory  appli- 
cation and  until  the  trial  on  the  plaintiff  showing  a  fmma 
facie  case  for  specific  performance. '  The  right  'to  have  an 
Injunction  depends  on  the  nature  of  the  remedy  which  a 
Civil  Court  would  give  in  the  suit,  and,  if  it  be  shown  that 
a  decree  for  specific  performance  would  necessarily  follow 
proof  of  the  facts  alleged,  an  Injunction  may  properly 
be  granted,  as  without  it  the  suit  may,  and  in  many  cases 
probably  would,  be  infructuous.^  Thus  interlocutory 
Injunctions  have  been  granted  during  the  pendency  of  a 
suit,  for  specific  performance  restraining  the  bringing  of 
an  ejectment  during  the  suit,  and  restraining  the  convey- 
ing away  of  the  legal  estate,  oj  the  sale  or  surrender  of  the 
estate,  and  restraining  a  purchaser,  who  had  got  into 
possession,  from  cutting  timber  on  the  estate.  So  as  a 
general  principle,  if  there  is  a  clear  valid  contract  for  sale, 
the  Court  will  not  permit  the  vendor  afterwards  to 
transfer  the  estate  to  a  third  person  though  such  third 
person  would  be  affected  by  Us  pendens.  A  Court  of 
Equity  has  j-urisdiction  pending  a  suit  *  for  specific 
performance  to  restrain  a  party  from  alienating  or  affect- 
ing by  other  acts  the  subject-matter  of  litigation.*  So 
the  Civil  Procedure  Code  provides  that'  an  Injunction 
may  be  granted,  if  in  any  suit  it  is  proved  that  any 
property  in  dispute    in    a    suit    is    in   danger  of   being 


>  Fry.  op.cil.,^l  ll.o4,  1155.  ■■>  Fry,  op.  cit.,  §§  1156—1168. 

'  In  the   matfcr  of  Gunpul  Naruin  *   Kerr,  Inj.,  AH4 — i80. 

Jyingk,  I.  L.  P.,  1  C'al..  74,  76  (1875). 
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wasted,  damaged,  or  alienated  by  gi,ny  party  to  the 
suit.'  The  Courts  will  in  general  restrain  by  Injunc- 
tion any  act  inconsistent  with  the  due  performance 
of  the  contract."  In  the  undermentioned  case,-  Jessel, 
M.  R.,  observed  as  follows: — "I  have  no  hesitation  in 
saying  that  there  is  no  limit  to  the  practice  of  the  Court 
with  regard  to  interlocutory  applications  so  far  as  they 
are  necessary  and  reasonable  applications  ancillary  to  the 
due  performance  of  its  functions,  namely,  the  adminis- 
tration M  justice  at  the  hearing  of  the  cause."' 

§  59.  In  the  preceding  paragraph  Injunctions  have  injunctions  to 
been  considered  as  incident  or  ancillary  to  the  primary  breach  of 
relief,  namely,  specific  performance.  Sometimes,  how-  me^nts.^^ *^'^^^' 
ever,  the  Injunction  is  itself  the  instrument  of  perform- 
ance, that  is,  the  instrument  by  which  the  Court  specifi- 
cally enforces  the  contract  itself  or  some  part  of  it.  So 
the  appropriate  remedy  in  the  case  of  a  negative  agree- 
ment is  Injunction,  as  that  for  an  affirmative  agree- 
ment is  specific  performance.  It  is,  however,  only  the 
form  of  the  remedy  which  differs  ;  for  whenever  the  Court 
grants  an  Injunction  restraining  the  breach  of  any  express 
or  implied  term  of  a  contract  it  thereby  pro  tanio  speci- 
fically enforces  the  performance  of  the  contract.  Where 
the  contract  contains  express  negative  as  well  as  positive 
terms*  and  the  positive  terms  are  capable  of  specific 
performance  hy  the  Court,  the  latter  may  and  naturally 
will  enforce  by  Injunction  the  observance  of  the  nega- 
tive terms  ;  for  by  so  doing  it  promotes  the  complete 
performance  of  the  contract  as  a  whole.  But  where 
part  of  the  contract  is  of  such  a  nature  as  to  be 
incapable  of  specific  performance,  a  difficulty  arises  with 
respect  to  the  Court's  enforcement  of  any  other  part  of 


1  Civ,   Pro.   Code,   «.    492..  •'•  Smith   v.    I'ctcfH,    L.    I!.,   2(1   Va\., 

See  Frj'.  op.  oil.,  §§  1161,  8.03.  at  p.  513. 


2t)6  INMINITIONS    IN    TIIK    CASK    OF    CONTRACT. 

it  by  Injunction,  since  the  Court  will  not  as  a  general 
rule,  enforce  part  of  an  executory  contract,  unless  it  can 
perform  the    whole.     As  already    mentioned '  there   are, 
however,  cases  in  which,  though    the   contract  as  a  whole 
is  such  as  the  Court  cannot  or  will  not  specifically  enforce 
it  may  nevertheless  grant  an    Injunction   restraining   the 
breach  of  some  express  or  implied  term  of  it.'- 
In  the  case  of     §  GO.     The  Spccific  Relief  Act  enacts  (s.  54)  that  when 
ftrisfirg'^ircon-  an  obligation  arises  from  contract,  the  Court  irj-  issuing  an 
iTuVe'^'guiS  Injunction  must  be  guided  by  the  rules  and  plovisions 
^d*^;;rovUion«  Contained  in  Chapter  II  of  that  Act  relating  to  specific 
sp^lhf  per-     performance.     Those  rules  and  provisions  are  therefore  ^ 
formance.         rc-produced  in  this  paragraph. 

(i)  Cases  in  Except  as  otherwise  provided  in  Chapter  II  of  the 
peSmancfis  Specific  Relief  Act,  the  specific  performance  of  any  con- 
enforceabie.      ^^^^^  ^^^  j^^  ^^^^  discretion  of  the  Court  be  enforced— 

{a)  when  the  act  agreed  to  be  done  is  in  the  perform- 
ance, wholly  or  partly,  of  a  trust.  ^ 

So  if  A  holds  certain  stock  in  trust  for  B,  and  A  wrong- 
fully disposes  of  the  stock,  the  law  creates  an  obligation 
on  A  to  restore  the  same  quantity  of  stock  to  B  and  B 
may  enforce  specific  performance  of  this  obligation.* 

(6)  when  there  exists  no  standard  for  ascertaining  the 
actual  damage  caused  by  the  non- performance  of  the 
act  agreed  t)  be  done. 

So  if  A  agrees  to  buy,  and  B  agrees  to  leW,  a  picture 

by  a  dead  painter  and    two   rare    China    vases ;    A  may 

compel  B  specifically  to  perform  this  contract,  for    there 
t 

1  y    ante,  §  55.  illustration      is    repealed      wherever 

2  Fry,  op.  cit.,  §§  1147,  1  US,  1150,  the  Indian  Trusts  Act,  1882,  is  in 
II52;  see  High,  Inj.,  §  1134.  force— sec  Act  II  of  1882,  ss.  1    and 

:t  Act    I  of   1877,  8.    12,  clause  (a)  2,     in      General     Acts      1882,      Part 

r«ee    Fry,    Specific      Performance,    §§  I,  Kd.  1885,  p.  .'>.     The  subject  is  now 

38.   40   and   post].  reculated    by   that   Act   whore  it  is  in 

•  Act  I  of    1877,  s.  12,  illus.     This  force   ;  .*><!  s.  23,  Act  II  of  1882. 
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is  no  standard  for  ascertaining  the  actual  damage  whicli 
would  be  caused  by  its  non-performance.' 

(c)  when  the  act  agreed  to  be  done  is  such  that 
pecuniary  compensation  for  its  non-performance  would 
not  afford  adequate  relief. 

Unless  and  until  the  contrary  is  proved,  the  Court 
will  presume  that  the  breach  of  a  contract  to  transfer 
immoveable  property  cannot  be  adequately  relieved  by 
compensation  in  money  and  that  the  breach  of  a  con- 
tract to  t»ransfer  moveable  property  can  be  thus  reliev- 
ed.* The  jurisdiction  to  decree  specific  performance  in 
cases  respecting  chattels  is  limited  to  special  circum- 
stances. A  breach  of  contract  is  usually  remediable  by 
a  grant  of  daftiages.  But  in  cases  of  contracts  respect- 
ing land  the  jurisdiction  is  in  general  maintained,  for 
'damages  for  the  non-performance  of  a  contract  for  land, 
which  must  be  calculated  upon  the  general  value  of  land, 
may  not  be  a  complete  remedy  to  the  purchaser,  to  whom 
the  land  purchased  may  have  a  peculiar  and  special  value. 

The  following  illustrations  are  given  by  the  Act  of  this 
clause  : — 

(i)  A  contracts  with  B  to  sell  him  a  house  for  Rs.  1,000, 
B  is  entitled  to  a  decree  directing  A  to  convey  the  house 
to  him,  he  paying  the  purchase-money. 

(ii)  Til  consideration  of  being  released  from  certain  ob- 
ligations impospd  on  it  by  its  Act  of  Incorporation,  a 
railway-company  contract  with  Z  to  make  an  archway 
through  their  railway  to  connect  lands  of  Z  severed  by 
the  railway,  to  cc/nstruct  a  road  between  certain  specified 
points,  to  pay  a  certain  annual  sum  towards  the  main, 
tenance  of  this  road,  and  also  to  construct  a  siding  and  a 


lb.,  olauao  (6)  and  illuHt.   thcn-to.  «  Aft  1  of    1877,  s.    12,   iliiusc   (c)  ; 

Fry  op.  cit.,    §§   81,    85,    8»;   Falkr  v.        Fry  op.  cil.,  §§  78,  02,  72. 
Orau,  4   Drow,    Kll. 
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wliarf  as  specified  in  the  contract.  Z  is  entitled  to  have 
this  contract  specificall}'  enforced,  for  his  interest  in  its 
performance  cannot  be  adequately  compensated  for  by 
money,  and  the  Court  may  appoint  a  proper  person  to 
superintend  the  construction  of  the  archway,  road,  siding 
and  wharf." 

(iii)  A  contracts  to  sell,  and  B  contracts  to  buy  a  cer- 
tain number  of  railway-shares  of  a  particular  description. 
A  refuses  to  complete  the  sale.  B  may  coi^pel  A  speci- 
fically to  perform  this  agreement,  for  the  shares  are 
limited  in  number  and  not  always  to  be  had  in  the 
market,  and  their  possession  carries  with  it  the  status 
of  a  share -holder,  which  cannot  otherwise  be  procured.^  ' 
(iv)  A  contracts  with  B  to  paint  a  picture  for  B,  who 
agrees  to  pay  therefor  Rs.  l,000i  The  picture  is  painted. 
B  is  entitled  to  have  it  delivered  to  him  on  payment' 
or  tender  of  the  Rs.  1,000. 

(d)  when  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  non-performance  of  the  act  agreed 
to  be  done. 

Thus  A  transfers  without  endorsement,  but  for  valuable 
consideration,  a  promissory  note  to  B.  A  becomes  in- 
solvent, and  C  is  appointed  his  assignee.  B  may  com- 
pel C  to  endorse  the  note,  for  C  has  succeeded  to  A's 
liabilities  and  a  decree  for  pecuniary  compensation  for 
not  endorsing  the  note  would  be  fruitless,* 

It  will  be  observed  that  these  clauses  of  s.  12  of  the 
Specific  Relief  Act  are  the  same  as  clauses  {a)  — {d)  of 
section  54  of  the  same  Act  dealing  with  the  issue  of  In- 
junctions in  cases  of  tort  as  to  which  v.  awfe,  pp.  104-112. 


1  V.    uhU,  p.  234  ;  Slorer   v.    Great  Albrechl,   12  Sim.,   189. 
Western  ffv.  Co..  2  Y.  &  C.  X.  R..  18,  a  Ajt  I  of  1877,  s.  12,  clause  (d)  & 

63.  illust.;   Wntkins  v.  Maude,  2  J.  &  W., 

V.    anle.]>.  230,  231  ;    UtincuH  v.  243. 
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Notwithstanding  anything  contained  in  section  56  of  (ii)  Contracts 
the  Indian  Contract  Act,^  a  contract  is  not  wholly  im-  subject  haa 
possible  of  performance  because  a  portion  of  its  subject-  ceased^fo 
matter,  existing  at  its  date,  has  ceased  to  exist  at  the®'^'^*" 
time  of  the  performance. 

The  following  illustrations  exemphfy  this  provision  : — 

(a)  A  contracts  to  sell  a  house  to  B  for  a  lakh  of 
rupees.  The  day  after  the  contract  is  made,  the  house 
is  destroyed  by  a  cyclone.  B  may  be  compelled  to 
perform  dis  part  of  the  contract  by  paying  the  purchase- 
money. 

(6)  In  consideration  of  a  sum  of  money  payable  by 
B,  A  contracts  to  grant  an  annuity  to  B  for  B's  life.  The 
day  after  the  contract  has  been  made,  B  is  thrown  from 
his  horse  and  killed.  B^s  representative  may  be  com- 
pelled to  pay  the  purchase-money.'^ 

This  section  deals  with  one  species  only  of  impossibili- 
ty arising  subsequent  to  the  formation  of  the  contract, 
viz.,  that  which  arises  from  the  subject-matter  of  the 
contract  '  ceasing  to  exist,'  and  its  effect  is  to  suspend 
the  operation  of  the  general  rule  contained  in  the  Con- 
tract Act  in  this  particular  instance.  It  really  deter- 
mines merely  the  question  upon  whom  the  loss  of  the 
thing  is  to  fall.* 

The^  Court  will  not  direct  the  specific  performance  of  a  (lii)  spociflo 
part  of  a  contract  except  m  cases  commg  under  one  or  of  part  of 

contract. 

1    "An    agreement     to    do    an  act        which  the  promisee  did  not  know,  to 

imposaiblo  in  itself  is  void.  A  con-  bo  impossible  or  unlawful,  such  pro- 
tract to  do  an  act  yhich,  alfter  the  misor  must  make  compensation  to 
contract  is  made,  becomes  impossible.  such  promiseo  for  any  loss  which  such 
or,  by  reason  of  some  event  which  the  promisee  sustains  through  the  non- 
promisor  could  not  prevent,  unlawful,  performance  of  tlio  promi.ie."  Act 
becomca  %-oid  when  tho  act  becomes  IX  of  1872  (('ontract),  8.  M. 
imposnible  or  unlawful.  Where  one  2  Act  I  of  1X77,  9.  i:)  and  Illus- 
l>erson  has  promised  to  do  something  trations. 

which    ho    know,  or.    with    reasonable  •'  Nelson's  Speoifi''  Uelief  Act,    127. 
diligence,     might      have      known    and 
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other  of    the  three    following    provisions,*    contained    in 
sections  1-i,  15  and  16  of  the  Specific  Relief  Act.     As  sec- 
tion 13  of  that  Act  determines  the  question  as  to  the  effect 
of  one  party  to  a  contract  being  totalh/  unable  to  per- 
form his  part  owing  to  a  special  reason,  so  sections  14 
and  15  deal  with  the  case  where  one  party  to  a  contract 
cannot  perform  a  part  of  his  agreement  owing  to  any 
reason.     The   rules  in   this   case   depend   upon  the     pro- 
portion which  the  part  that  cannot  be  perfctf'med  bears 
to  that  which  can  be  performed,  and  upon  the 'question 
whether  the  unperformed  part  admits  of  compensation 
in  money.     If  the  proportion  be  small  then  the  contract 
admits   of    substantial   performance    and   the   case    will 
be  governed  by  section  14  ;    if  on  the  other  hand  it  be 
large,    the     contract  does     not    permit     of    substantial 
performance    and    the  case  will   fall    under    section  15 
of  the  Act.'^     Section  16  deals  with  cases  where  one  part 
of  a  contract  is  severable,  because  it  stands  on  a  separate 
and  independent  footing  to  the  other,   and  the  perform- 
ance of  one  part  is  either  impossible  or  undesirable. 
(a)  Where  part     Where  a  party  to  a  contract  is  unable  to  perform  the 
^smaii™''^     whole  of  his  part  of  it,  but  the  part  which  must  be  left 
unperformed  bears  only  a  small  proportion  to  the  whole 
in    value    and   admits   of   compensation   in   money,    the 
Court  may,  at  the  suit  of  either  party,  direct  the  s{)ecific 
performance  of    so    much  of    the  contract,  as    can    be 
performed,    and  award    compensation  in  money  for  the 
deficiency. 

The  following  illustrations  are  given  of  i^is  provision:  — 

(a)  A  contracts  to  sell  B  a  piece  of  land  consisting  of 

100   bighas.     It    turns   out  that  98  bighas  of    the    land 

1  Act  I  of  1877,  8.  17.  — 1297  ;    Ryan     v.     Mutual     Tontine 

2  Nelson's  Specific  Relief  Act,   131,         Weslminsler      Chambers      Association, 
132,  142.  see  as  toss.  14  and  15;  Fry       L.  R.,  1  Ch.  (1938),  98,  123. 

on  Specific  Performance,  §§   50,   1209 
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belong  to  A,  and  the  two  remaining  bighas  to  a  stranger, 
who  refuses  to  part  with  them.  The  two  bighas  are  not 
necessary  for  the  use  or  enjoyment  of  the  98  bighas,  nor 
so  important  for  such  use  or  enjoyment  that  the  loss  of 
them  may  not  be  made  good  in  money.  A  may  be  di- 
rected at  the  suit  of  B  to  convey  to  B  the  98  bighas  and 
to  make  compensation  to  him  for  not  conveying  the  two 
remaining  bighas  ;  or  B  may  be  directed  at  the  suit  of 
A,  to  pay  ip  A,  on  receiving  the  conveyance  and  pos- 
session of'  the  land,  the  stipulated  purchase-money,  less 
a  sum  awarded  as  compensation  for  the  deficiency. 

(6)  In  a  contract  for  the  sale  and  purchase  of  a  house 
and  lands  for  two  lakhs  of  rupees,  it  is  agreed  that 
part  of  the  farniture  should  be  taken  at  a  valua- 
tion. The  Court  may  direct  specific  performance  of 
the  contract  notwithstanding  the  parties  are  unable 
to  agree  as  to  the  valuation  of  the  furniture,  and  may 
either  have  the  furniture  valued  in  the  suit  and  include 
it  in  the  decree  for  speciific  performance,  or  may  confine 
its  decree  to  the  house.' 

Where  a  party  to  a  contract  is  unable  to  perform  the 
whole  of  his  part  of  it,  and  the  part  which  must  be  left  unperfonned*'^ 
unperformed  forms  a  considerable  portion  of  the  whole,  '**  ''^'"^^' 
or  does  not  admit  of  compensation  in  money,  he  is  not 
entitled'  to  obtain  a  decree  for  specific  performance.  But 
the  Court  may,  at  the  suit  of  the  other  party,  direct  the 
party  in  default  to  perform  specifically  so  much  of  his 
part  of  the  contract  as  he  can  perform,  provided  that  the 
plaintiff  relinquijhes  all  claim  to  further  performance, 
and  all  right  to  compensation  either  for  the  deficiency, 
or  for  the  loss  or  damage  sustained  l)y  him  through  the 
default  of  the  defendant. 

I  Act  I  of  1877,  H.  14. 
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The  following  illustrations  are  given  by  the 
Act  :— 

(a)  A  contracts  to  sell  to  5  a  piece  of  land  consisting 
of  100  bighas.  It  turns  out  that  50  bighas  of  the  land 
belong  to  A,  and  the  other  50  bighas  to  a  stranger,  who 
refuses  to  part  with  them.  A  cannot  obtain  a  decree 
against  B  for  the  specific  performance  of  the  contract ; 
but  if  B  is  willing  to  pay  the  price  agreed  upon,  and  to 
take  the  50  bighas  which  belong  to  A,  waiving  all  right 
to  compensation  either  for  the  deficiency  «r  for  loss 
sustained  by  him  through  A's  neglect  or  default,  B  is 
entitled  to  a  decree  directing  A  to  convey  those  50 
bighas  to  him  on  payment  of  the  purchase-money. 

(6)  A  contracts  to  sell  to  B  an  estate  with  a  house  and 
garden  for  a  lakh  of  rupees.  The  garden  is  important 
for  the  enjoyment  of  the  house.  It  turns  out  that  A  is 
unable  to  convey  the  garden.  A  cannot  obtain  a  decree 
against  B  for  the  specific  performance  of  the  contract ; 
but  if  B  is  willing  to  pay  the  price  agreed  upon,  and  to 
take  the  estate  and  house  without  the  garden,  waiving 
all  right  to  compensation  either  for  the  deficiency  or  for 
loss  sustained  by  him  through  A's  neglect  or  default 
B  is  entitled  to  a  decree  directing  A  to  convey  the  house 
to  him  on  payment  of  the  purchase-money.^ 
dent'^part"of  When  a  part  of  a  contract  which,  taken  by<  itself, 
can  and  ought  to  be  specifically  performed,  stands  on 
a  separate  and  mdependent  footing  from  another  part 
of  the  same  contract  which  cannot  or  ought  not  to  be 
specifically  performed,  the  Court  may  direct  specific 
performance  of  the  former  part.^ 

Act  I  of  1877,  8.  15.  cited  as  also  s.  19.     It  is  unnecessary 

Act  I   of    1877,    R.    16 ;    Fry.   op.  to  crivc  in  detail  the  provisions  of  a. 

cU.,   §§    822 — 80.5.     As  to  the  follow-  18  which  deals  with  the  subject  of  a 

ing  sections  of  the  Specific   Relief  Act  purchaser's    rights  against  a    vendor 

up  to  s.   20.    s.    17    has   already    been  with    an   imperfect   title. 


contract. 
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A  contract,  otherwise  proper  to  be  specifically  enforced,  (h)     Liquida. 
may  be  thus    enforced,    though  a  sum    be    named  in  it  ^rnJt  a^bar  t« 
as  the  amount  to  be  paid  in  case  of  its  breach,  and  the  mance!  ^^'  *"^ 
party  in  default  is    willing    to    pay  the  same.     So  if  A 
contracts  to    grant    B   an  under-lease    of   property  held 
by  A  under  C,  and  that  he  will  apply  to  C  for  a  license, 
necessary  to  the  vahdity    of  the  under-lease,  and   that 
if  the  license  is  not  procured,  A  will  pay  B  Rs.  10,000  ; 
and  A  refuses  to  apply  for  the  license  and  offers  to  pay 
B  the  Rs.  10,000  ;  B  is  nevertheless  entitled  to  have  the 
contract  specifically  enforced,  if  C  consents  to  give  the 
license.' 

Nor  is  liquidation  of  damages  a  bar  to  the  issue  of 
an  Injunction.  So  where  in  a  case  of  breach  of  an 
agreement  for  personal,  service  it  was  argued  for  the 
defendant  that  an  Injunction  should  not  be  granted 
because  the  agreement  provided  for  a  penalty  for  its 
non-performance  ;  it  was  held  that  as  section  20  of  the 
Specific  Relief  Act  provides  that  this  should  be  no  bar 
to  the  remedy  by  specific  performance,  it  was  no  bar 
to  the  remedy  by  Injunction,  to  which  the  same 
principles  applied. -' 

The  jurisdiction     to    decree     si)ecitic     performance    is  '^'  ?^"  ^''^  .j!"* 

J  1  r  CI  etion  of  tbe 

disci-etionary  and  the  Court  is  not  bound  to  grant  t^'^'U't- 
such  relief  merely  because  it  is  lawful  to  do  so  :  but 
the  discretion  of  the  Court  is  not  arbitrary  but  sound  and 
reasonable,  guided  by  judicial  ])riiiei|)l»'^  aiul  capable  of 
correction  by  a  Court  of  appeal.^  The  same  rule  holds 
good  for  Injunctions  in  the  case  of  ()l)ligations  arising 
from  contract,*    Though  the  Court  may  not  l)e  precluded 

*■  ■  — „    -.  .  .  ■  -     ■■ 

I   Act.  F  of  1877,  H.  20.  V.  r,\i„., ,^,llim  /'ill,,,.  I.  I,.  H.,  5  Mnd., 

'i   Madrns      Rtiiltmy     Cn.    v.     RuhI,  3:n(IHK2). 

I,  I,.  I'...  14  Mml..  18,  22(I8(K»).  ♦   Hi.,  h.    r,4  ;    ('nllianj!  Ilariimi'  ". 

:i   \r\  \  of   1877.  H.   22  ;   Fry,  op.  r.H.,  Xarni  Trinwt.    I.  F.    F?..    IS   F?om.,  71  I 

§S     M-»«.      Sof     (luTummi     Satlrial  (iHlll). 
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from  graniiiig  jin  I iij unction,  yet  in  the  exercise  of  a  sound 
discretion  it  may  refuse  to  grant  it.' 

The  discretion  of  the  Court  which  must  always  be 
exercised  before  granting  an  Injunction/'  whether  in  a 
case  arising  under  section  57  of  the  Specific  Relief  Act  or 
otherwise  must  be  the  discretion  set  forth  in  section  22 
of  that  Act  which  recites  cases  in  which  the  Court  may 
properly  exercise  a  discretion  not  to  decree  specific 
performance.^  The  Court  will  bear  in  mind  that  to 
grant  an  Injunction  may  amount  in  substance,  although 
not  in  form,  to  a  decree  for  specific  performance.  And 
therefore,  the  same  considerations  which  would  prevent 
it  from  giving  a  plaintiff  a  decree  for  specific  performance  • 
of  the  contract  ought  to  prevent  it  from,,  granting  an 
Injunction.* 

(a)  Di-iay.  The  dclav  of  either  party  in  not  performing  the  terms 

of  the  contract  on  his  part  or  in  not  prosecuting  his  right 
to  the  interference  of  the  Court  by  the  institution  of  an 
action,  or  in  not  diligently  prosecuting  his  action  when 
instituted,  may  constitute  such  laches  as  will  disentitle 
him  to  the  aid  of  the  Court. ^  It  is  not  possible,  how- 
ever, to  say  exactly  what  amount  of  delay  will  bar  the 
right  to  relief,  for  each  case  must  depend  upon  its  own 
circumstances." 

ih)  Unfair  ad-  The  Court  may  properly  exercise  a  discretion  not  to 
decree  specific  performance,  and,  therefore,  not  to  issue 
an  Injunction,  where  the  circumstances  under  which  the 
contract  was  made  were  such  as  to  give  the  plaintii?  an 


c 


1  CalUatijl    lliirjiuni   v.    Aarsl  Tri.  768(1895). 

cam,   I.    L.     l^,     IS     Hom.,    702,  716  •  Ih.,  I.  J..   K..  10  Bom.,  768. 

(1894).  »  Fry,    op.    cil.,     §    1100,    and    see 

2  Act  I  of  1877,  HH.  .52,  54.  generally  ib.,  Ch.   XXV  and  atUe,  pp. 
■'i  CalUanji   Hiirjivan  v.    Xarsi  Tri-  118—124. 

earn,  1.  L.  K.,  18  Bom.,  702,715  (1S94)  «  Mokuwl   Lall    v.    ChoUiy    Lull,    I. 

8.  C.  in  .appeal,  I.  L.  K.,  19  Bom.,  764.  L.  R.,  10  Cal.,  lOiil,  1068  (1884). 
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unfair  advantage  over  the  defendant,  though  there  may 
be  no  fraud  or  misrepresentation  on  the  plaintiff's  part.' 
There  are  many  instances  in  which,   though  there  is 
nothing  that  actually  amounts  to  fraud,  ihere  is,  never- 
theless, a  want  of  that  equality  and   fairness  in  the  con- 
tract, which  are  essential  to  the  grant  of  relief  by  specific 
performance.     Unfairness  may  exist  either  in  the  terms  of 
the  contract  itself  or   in  matters  extrinsic,   and  the  cir- 
.cumstances  under  which  it  was  made,  such  as  intimida- 
tion, dures^,  mental   incapacity,  age,  poverty,  manner  in 
which  the   contract  was  executed,  inadequacy   of    price, 
absence  of  legal  advice,  intoxication,  injury  to  third  per- 
,sons,  undue  advantage,  breach  of  trust  or  duty.'"^ 

The  circumstances  in  the  case  of  Callinnji  Harjivan  v.  V.""""'''  ^Jtl'i 
Narsi  Tricum^  were  held  to  be  within  this  rule,    and  the  '/''■''^""*- 
.   Court  accordingly  refused    to   grant    the    Injunction    for 
which  prayer  was  made. 

In  this  case  the  plaintiff  sued  for  an  Injunction  to  re- 
strain the  defendant  from  carrying  on  the  business  of  a 
tailor  or  cutter  for  a  period  of  10  years  from  the  1st  Feb- 
ruary 1893,  on  which  day  an  agreement  was  made 
between  them,  which  the  plaintiff  in  this  suit  sought  to  en- 
force. By  that  agreement  the  defendant  had  contract- 
ed to  enter  into  the  plaintiff's  employment  and  to  serve 
him  for  10  years  at  a  remuneration  of  Rs.  .37  a  month. 
The  defendant  was  formerly  in  the  plaintiff's  service. 
He  had  left  if,  and  it  was  alleged  that  when  he  left  it,  the 
plaintiff  had  large  claims  against  him  in  respect  of  moneys 
for  which  he  had  not  accounted.  The  plaintiff  instituted 
criminal  proceedings  in  the  Police  Court  against  him,  and 
those  proceedings  were  pending    in    January   1893.     The 


1   Act  I  of  1877.  H.  11,  cl.  {»).  (1H94),  S.   ('.   in  .i|.|H'nI.    I.    L.    R.,    15) 

3  Fry,  "p.  cil.,  Ch.  V,  /w«*.m.  Bom..  7tU.   7tiS.   7tii»  (WX,). 

*  I.  L.   H..  18   Bom..  70J.  7!"..     715 
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dpfpndant,  howevor,  was  out  on  bail  and  had  obtained 
employment  in  another  milliners'  shop  [in  Bombay,  carried 
on  by  one  li.  ./..  in  which  service  he  had  remained  ever 
since. 

This  was  the  position  of  the  parties  when  the  nego- 
tiations between  them  began  in  January  18i);i  In  the 
course  of  these  negotiations  the  defendant  was  tohl  that 
the  Police  Court  proceedings  against  him  would  be  aban- 
doned. Tt  was  said,  however,  that  the  abandonment  of 
these  proceedings  was  quite  independent  of  the  agree- 
ment with  the  defendant,  who  indeed  himself  said  that 
the  plaintiff's  solicitor  told  him  that  in  any  case  the 
criminal  case  was  to  be  withdrawn.  The  case  was  post- 
poned for  a  fortnight,  and  ultimately,  viz.,, on  the  15th 
February  1903,  it  was  dismissed. 

The  defendant  was  then  in  the  service  of  B.  J.  Subse- 
quently, the  plaintiff  called  upon  him  to  leave  it  and 
to  enter  his  employment,  as  he  had  undertaken  to  do  by 
the  agreement  of  the  1st  February  1893,  and  the 
defendant  refused.  Upon  these  facts  the  Court  observed 
as  follows  : — 

"  Now  we  think  it  is  impossible  to  believe  that  in  enter- 
ing into  this  agreement  with  the  plaintiff  the  defendant 
was  not  influenced  by  the  idea  that  by  doing  so  he  was 
getting  rid  of  the  criminal  charge  against  him.  .  It  is 
surely  much  more  likely  that  this  was  his  object  than 
that  he  should  have  been  led  to  do  so  by  a  desire  to  re- 
enter the  plaintiff's  service.  The  case  was  pending 
against  him  and  might  be  proceeded  with,  and  it  was,  no 
doubt,  a  matter  of  great  importance  to  him  that  it  shoidd 
be  withdrawn.  If  that  was  so,  it  is  clear  that  the  parties 
at  the  time  of  making  the  agreement  cannot  be  said  to 
have  been  on  equal  terms.  The  defendant  was  at  a  dis- 
advantage.    He  was  to  some  extent  in  the  power  of  the 
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plaintiff;  and  he  was  apparently  without  any  legal  advice. 
Thus  situated,  and  without  taking  any  time  for  consider- 
ation, he  signed  the  agreement.  If  we  look  at  the  terms 
of  the  agreement,  we  find  it  to  be  one  which  we  think 
it  is  unlikely  that  a  man  would  sign  unless  under  some 
pressure  of  circumstances,  for  by  it  the  defendant  bound 
himself  to  serve  the  plaintiff  for  a  long  period  of  time, 
and  during  all  that  time  his  remuneration  was  to  remain 
the  same.  »  Having  regard  to  these  circumstances,  we 
think  thkt  the  parties  to  the  agreement  of  the  1st  Feb- 
ruary were  not  on  equal  terms,  and  that  the  Judge  of  the 
lower  Court  was  right  in  refusing  either  to  grant  specific 
performance  of  the  agreement  or  an  Injunction  against 
the  defendant."' 

Other  illustrations  given  of  this  principle  by  the  Speci- 
fic Relief  Act"'^  are  the  following  : — 

(a)  A,  a  tenant-for-life  of  certain  property,  assigns  his 
interest  therein  to  B.  C  contracts  to  buy,  and  B  con- 
tracts to  sell,  that  interest.  Before  the  contract  is  com- 
pleted, A  receives  a  mortal  injury  from  the  effects  of 
which  he  dies  the  day  after  the  contract  is  executed. 
If  B  and  C  were  equally  ignorant  or  equally  aware  of 
the  fact,  B  is  entitled  to  specific  performance  of  the  con- 
tract. If  ^  knew  the  fact,  and  C  did  not,  specific  per- 
formance of  the  contract  should  be  refused  to  B}  (b) 
A  contracts  to  sell  to  B  the  interest  of  C  in  certain  stock- 
in-trade.  It  is  stipulated  that  the  sale  shall  stand  good, 
even  though  it  should  turn  out  that  C's  interest  is  worth 
nothing.  In  fact,  the  value  of  C"s  interest  depends  on  the 
result  of  certain  partnership  accounts  on  which  he  is 
heavily    in    debt    to    his  partners.     This  indebtedness  is  r^. 

'  Vallianji   /Jarjiuan   v.    Xarsi   Tri-  '■*  Act  I  of   1877,   8.   22,  cl.  (i). 

cum,    I.     L.     II.,     19    H<.ni.,    704,  7««  'i  Soo  ElUird  v.   Lhndaff.    1    Ball   ft 

(1895)  and  soo  1.   L.   H.,   18  Uom.,   ftt  B.,  241. 
pp.  716,  710  (1894). 
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known  to  J,  hnt  i\ot  to  D.     Specific   performance  of  the 
contract  should  be  refused  to  .4.'     (r)  A  contracts  to  sell, 
and  B  contracts  to  buy,  certain    land.     To  protect  the 
land  from  floods,  it  is  necessary  for  its  owner  to  main- 
tain  an   expensive  embankment.     B  does  not  know  of 
this  circumstance,  and  A  conceals  it  from  him.     Specific 
performance  of  the  contract  should  be  refused  to  A.'^     (d) 
.r.«    property  is  put  up  to  auction.     B  requests  C,  A's. 
attorney,  to  bid  for  him.     C  does  this  inadvertently  and  in 
good    faith.     The   persons   present,   seeing   the   vendor's 
attorney   bidding,   think   that  he  is  a  mere   puffer  and 
cease  to  compete.     The  lot  is  knocked  down  to  B  at  a. 
low  price.     Specific  performance  of  the  contract  should 
be  refused  to  B.' 
(c)  Hardship.       The  Court  may  also  properly  exercise  a  discretion  not 
to  decree  specific  performance  and  therefore  not  to  issue 
an   Injunction,   where  the   performance   of  the   contract 
would   involve   some   hardship   on  the  defendant   which 
he  did  not  foresee  whereas  its  non-performance  would  in- 
volve no  such  hardship  on  the  plaintiff.*    Refief  may  be 
given  on  this  ground  although  the  party  seeking  specific 
performance  may  be  free  from  the  least  impropriety  of 
conduct.     The    question  of  the   hardship  of  a  contract 
is  generally  to  be  judged  of  at  the  time  at  which  it  is  en- 
tered  into.     The  Court  will  not  interfere  where  the  hard- 
ship has  been  brought  upon  the  defendant  by  himself  ; 
or  where  the  hardship  consists  in  the  fact  that  the  ob- 
ject which  a  party  had  in  view  in  entering  into  the  con- 
tract has  become   impossible.     Further  in  suits  against 
Companies  the  Court  will  not  consider  the  hardship  which 

1  See  Smith    v.  Hantson,    26  L.  .1.  3  See  Twining  v.  Morrice,  2  Bro   Q, 
Ch.,  412.  C.  326. 

2  See    Shirk!/   v.    Strattou,     1     Hro.  ••  Act  I  of  1877,  s.  22,  cl.  (2)  ;  Fry, 
C.  C.  140.  op.  elf.,  Ch.  V[. 
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may  result  to  the  individual  members  from  ejiforcing  a 
contract  made  with  the  whole  body.' 

The  following  illustrations  are  given  of  this  provision 
by  the  Specific  Relief  Act  : — 

(e)  A  is  entitled  to  some  land  under  his  father's  will 
on  condition  that;  if  he  sells  it  within  twenty-five  years, 
half  the  purchase-money  shall  go  to  B.     A,   forgetting 
the    condition,    contracts,    before    the  expiration  of   the 
twenty-fi\^e    years,    to  sell  the  land  to  C.     Here,  the  en- 
forcement of  the  contract  would   operate   so  harshly  on 
A,    that  the  Court  will  not  compel    its  specific  perform- 
ance  in  favour  of  C.^    (/)  A  and  B,  trustees,   join  their 
beneficiary,  C,  in  a  contract  to  sell  the  trust- estate  to  D, 
and  personally  agree  to  exonerate  the  estate  from  heavy 
incumbrances    to    which    it    is    subject.     The    purchase- 
money  is  not  nearly  euougli  to  discharge  those  incum- 
brances, though,  at  the  date  of  the  contract,  the  vendors 
believed  it  to  be  sufficient.     Specific  performance  of  the 
contract   should    be  refused  to  D.^     {g)  A.,  the  owner  of 
an  estate,    contracts   to  sell  it  to  B,  and  stipulates  that 
he,  A,  shall  not  be  obliged  to  define  its  boundary.     The 
estate   really    comprises  a  valuable  property,  not  known 
to  either  to  be  part  of   it      Specific  performance  of  the 
contract  should  be  refused  to  B    unless    he    waives    his 
claim  to   the  unknown  property.'     {h)  A  contracts  with 
B  to  sell  him  certain  land,  and    to    make    a   road    to   it 
from  a  certain  railway  station.     It  is  found  afterwards  that 
A  cannot  make  the  road  without  exposing  himself  to  liti- 
gation.    Specific  performance  of  the  part  of  the  contract 
relating  to  the  road  should  be  refused  to  B,  even  though  it 

'   Fry,  op.    rit.,    tJS   "'',    US,    426 —  that    forfcituro  Ih    a   circuiuHtaticc    of 

\>H  lllll'ilHlli|),    .sec    uIho    111un(.    (A).    /«'•••/. 

-  TI4U    iliu-itr.it'uii    wliii;li    in    tiikcn  :i  yuu  Wdliiinidil  \.   Ailnnix.  (i   Himv., 

from   the  cumo   of    F'tinc  v.    Brown,   2  (100 ;  8  ih.,    lo;t. 

Ve«.    Son.,    .'iOT,    ••xcin|)li(i<;»    tho    rule  *  >>i-r  liii.c  ml-nl'  v   S,„lr,  1!)  (7/.,  001. 
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may  bo  held  that  ho  is  entitled  to  specific  performance  of 
the  rest  with  compensation  for  loss  of  the  road.'  (i)  A,  a 
lessee  of  mines,  contracts  with  B,  his  lessor,  that  at  any 
time  during  the  continuance  of  the  lease  B  may  give 
notice  of  his  desire  to  take  the  machinery  and  plant 
used  in  and  about  the  mines,  and  that  he  shall  have  the 
articles  specified  in  his  notice  delivered  to  him  at  a  va- 
luation on  the  expiry  of  the  lease.  Such  a  contract  might 
be  most  injurious  to  the  lessee's  business,  alud  specific 
performance  of  it  should  be  refused  to  B.  {j)  A  con- 
tracts to  buy  certain  land  from  B.  The  contract  is  silent 
as  to  access  to  the  land.  No  right  of  way  to  it  can  be 
shown  to  exist.  Specific  performance  of  the  contract 
should  be  refused  to  B.^  (k)  A  contracts  with  B  to  buy 
from  B's  manufactory  and  not  elsewhere  all  the  goods  of 
a  certain  class  used  by  A  in  his  trade.  The  Court  cannot 
compel  B  to  supply  the  goods,  but  if  he  does  not  supply 
them  A  may  be  ruined,  unless  he  is  allowed  to  buy  them 
elsewhere.  Specific  performance  of  the  contract  should 
be  refused  to  5.' 
( :i)  Partial  per.  On  the  other  hand,  the  Court  may  properly  exercise  a 
discretion  to  decree  specific  performance  and  issue  an 
Injunction  where  the  plaintiff  has  done  substantial  acts  or 
suffered  losses  in  consequence  of  a  contract  capable  of 
specific  performance.^  So  if  A  sells  land  to  a  railway 
company,  who  contract  to  execute  certain  Atorks  for  his 
convenience,  and  the  company  take  the  land  and  use  it 
for  their  railway  :  specific  performance  of  the  contract 
to  execute  the  works  should  be  decreed  in  favour  of  ^.'^ 


1  See  Peacock  v.  Pm^on,  II    Beav.,  (k). 

355.  »  Ih.,  s.  22,  cl.    (.3) ;    Fiy,  op.   cit., 

2  See  Talhol  v.  Fiyrd.   13  Sim.,  173.  §§  .381,  103,  106. 

:i  See  Denne  •-.  Lioht,  26  L.  ,J.,  Ch.,  •  Ih.,     ilhist.  :  see    Slorer    v.    Great 

459.  Western  Ry.  Co.,  2  Y.  &  C.  C  0„  48 ; 

•  A.-t  T  of  1877.  s.  22.  UlusfiM.  (e)—  Fry,  op.  cit..  §§  103,  106. 
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Independently  of  strictly  legal  considerations  the  merits 
of  the  case  may  preclude  the  interference  of  the  Court 
for,  to  use  the  language  of  Lord  Cairns  in  Eley  v.  Positive 
Government  Security  Life  Assurance  Comf  any, ^  the  contract 
may  be  not  one  which  ought  to  receive  any  special  favour 
from  the  Court.* 

Except  as  otherwise  provided   by   Chapter  II  of  the  (vi)  For  wiiom 

^  '  coiitracta    may 

Specific  Relief  Act,  the  specific  performance  oi  a  con-  i)e  specifically" 
tract  may  l)e  obtained  by — [a)  any  party  thereto  ;  (6) 
the  repre'sentative  in  interest,  or  the  principal,  of  any 
party  thereto  :  Provided  that,  where  the  learning,  skill, 
.solvency  or  any  personal  quality  of  such  party  is  a  material 
ingredient  in  the  contract,  or  where  the  contract  provides 
that  his  interest  shall  not  be  assigned,  his  representative 
in  interest  or  his  principal  shall  not  be  entitled  to 
specific  performance  of  the  contract,  unless  where  his  part 
thereof  has  already  been  performed  ;  (c)  where  the  con- 
tract is  a  settlement  on  marriage,  or  a  compromise  of 
doubtful  rights  between  members  of  the  same  family, 
any  person  beneficially  entitled  thereunder  ;  {d)  where  the 
contract  has  been  entered  into  by  a  tenant-for-Ufe  in 
due  exerc'se  of  a  power,  the  remainderman  ;  (e)  a  rever- 
sioner in  possession,  where  the  agreement  is  a  covenant 
entered  into  with  his  predecessor  in  title  and  the  rever- 
sioner is  entitled  to  the  benefit  of  such  covenant ;  (/) 
a  reversioner'  in  remainder,  where  the  agreement  is 
such  a  covenant,  and  the  reversioner  is  entitled  to  the 
benefit  thereof  and  will  sustain  material  injury  by  reason 
of  its  breach  ;  ((j)  when  a  public  company  has  entered 
into  a  contract  and  subsequently  becomes  amalgamated 
with  another  public  company,   iIh-  tiew  company    which 


1  1   y,x.  D.,  20.  (IS8I);    Cnllinnji    Hnrjivan    v.    Nntii 

*  Nuttrrunnji     Meruxtnji        Pamltii/        Tririim,  I.  L.  K.,  18    IJoin..   702,   714 
V,  Gordon,  I.  L.  H.,  «  I5oni..  26«,  281        (1891). 
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arises  out  of  the  ainalgamation  ;  {h)  when  the  promoters 
of  a  public  company  have,  before  its  incorporation, 
entered  into  a  contract  for  the  purposes  of  the  company, 
and  such  contract  is  warranted  by  the  terms  of  the 
incorporation,  the  company.' 
(vii)  For  vi.o.u      Specific    performance  will  not  be  enforced  where  there 

contracte    mii-  i-    r        -.i  •       .1  •  c 

not  be  speiifi-is  any  personal  bar  to  relief  withm  the  meanmg  oi  sec- 

.-ally    en  or<«  .  ^.^^^    ^^   ^^    ^^^    ^^^^^    ^^^^^     .^^     ^^^    ^^^^  ^^    COUtractS  tO  SclJ 

property  by  one  who  has  no  title  or  who  is^a  voluntary 

settler, 
(a)  Personal         Specific  performance  of  a  contract  cannot  be  enforced 

bare  to  the  >       /    >        1  1  i  1 

relief.  in  favour  of  a  person' — (a)  who  could  not  recover  com; 

pensation  for  its  breach  ;  thus  A,  in  the  character  of  agent 
for  B,  enters  into  an  agreement  with  C  to  buy  C's  house. 
A  is  in  reality  acting  not  as  agent  for  B  but  on  his  own , 
account.     A  cannot  enforce  specific  performance  of  this 
contract  ;■  (6)  nor  in  favour  of  a  person  who  has  become 
incapable  of  performing,  or  violates,  any  essential  term 
of  the  contract  that  on  his  part  remains  to  be  performed  ;' 
thus  (i)  A  contracts  to  sell  B  a  house  and  to  become  ten- 
ant thereof  for  a  term  of  fourteen  years  from  the  date 
of  the  sale  at  a  specified  yearly  rent.     A  becomes    insol- 
vent.    Neither  he    nor  his    assignee  can  enforce  specific 
performance   of   the  contract,     (ii)  A  contracts  to  sell  B 
a  house  and  garden  in  which  there  are  ornamental  trees, 
a  material  element  in  the  value    of  the    property    as    a 
■     residence.     A,  without  B's   consent,    fells  the    trees.     A 
cannot    enforce    specific    performance    of    the    contract, 
(iii)    A,     holding    land    under    a  contract  with  B  for  a 
lease,  commits  waste,  or  treats  the  land   in   an    unhus- 
bandlike   manner.     A    cannot   enforce    specific  perform- 


1 


Act  1  of    1877.  8.  23.     6'ee    gene-  '■'■  ib.,  see  Fry,  op.  cit.,  §  229. 

rally  as  to  the   parties   to   the   action.  *   i':,  see  Fry,  op.  cit.,  §§  949,  950, 

Fry,   op.  cit..   Part  II.  Chs.    I-(i.  9ol',    955,    956,    957-959,   964-981, 

2  8.  24.  ih.  988- 
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ance  of  the  contract,  (iv)  A  contracts  to  let,  and  B 
contracts  to  take,  an  unfinished  house,  B  contracting  to 
finish  the  house  and  the  lease  to  contain  covenants  on 
the  part  of  A  to  keep  the  house  in  repair.  B  finishes  the 
house  in  a  very  defective  manner :  he  cannot  enforce 
the  contract  specifically,  though  A  and  B  may  sue  each 
other    for    compensation    for    breach   of  it;    (c)  nor  will 

.  specific  performance  be  enforced  in  favour  of  a  person 
who  has  'already  chosen  his  remedy  and  obtained 
satisfaction  for  the  alleged  breach  of  contract ;  thus  A 
contracts  to  let,  and  B  contracts  to    take,  a  house  for 

^  a  specified  term  at  a  specified  rent.  B  refuses  to 
perform  the  contract.  A  thereupon  sues  for,  and 
obtains,  compensation  for  the  breach.  A  cannot 
obtain  specific  performance  of  the  contract ;  nor  {d) 
in  favour  of  a  person  who,  previously  to  the  con- 
tract, had  notice  that  a  settlement  of  the  subject-matter 
thereof  (though  not  founded  on  any  valuable  considera- 
tion) had  been  made  and  was  then  in  force.' 

A  contract  for  the  sale  or  letting  of  property,  whether  (i>)  Contracts 
moveable  or  immoveable,  cannot  be  specifically  enforced  poity  by  on© 

.  r  1  1  «  ^^''o  has  no 

m  favour  of  a  vendor  or  lessor  : —  titio  or  who  is 

(a)  who,  knowing  himself  not  to  have  any  title  to  the  ^'ett'iir."*'"^"^ 
property,  has  contracted  to  sell  or  let  the  same  ;^  thus  A 
without  C.S  authority,  contracts  to  sell  to  />  an  estate 
which  A  knows  to  belong  to  C.  A  cannot  enforce  spe- 
cific performance  of  this  contract,  even  though  C  is 
willing  to  confirm  it. 

(6)  who,  though  he  entered  into  the  contract  believ- 
ing that  he  had  a  good  title  to  the  property,  cannot, 
at  the  time  fixed  by  the  party  or  by  the  Court  for  the 
completion  of  the  sale  or  letting,  give  the  purchaser  or 

1  Act  I  of  1877,  8.  24.  «  Sco  Fry,  op.  cit.,   §  878. 

Act  I  of  1H77,  H.  an. 
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lessee    a   title    free    from    reasonable    doubt.'      Thus    A 
bequeathes  his  land  to  trustees  declaring  that  they  may 
sell  it  with  the  consent  in  writing    of    B.      B    gives    a 
general  prospective  assent  in  writing  to  any  sale  which 
the  trustees  may  make.     The  trustees  then  enter  into  a 
contract  with  C  to  sell  him  the  land.     C  refuses  to  carry 
out  the  contract.     The  trustees  cannot  specifically  enforce 
this  contract,   as,  in  the  absence  of    B's  consent  to  the 
particular  sale  to  C,  the  title  which  they  can  give  C  is, 
as    the    law    stands,    not    free   from    reasonable}    doubt. 
Again,  A,  being  in  possession  of  certain  land,   contracts 
to  sell  it  to  Z.     On  enquiry  it  turns  out  that  A  claims^ 
the  land  as  heir  of  B,  who  left  the  country  several  years 
before,  and  is  generally  believed  to  be  dead,*  but  of  whose 
death   there  is   no  sufficient    proof.     A  cannot  compel  Z 
specifically  to  perform  the  contract. 

(c)  who  previous  to  entering  into  the  contract,  has  made 
a  settlement  (though  not  founded  on  any  valuable  con- 
sideration) of  the  subject-matter  of  the  contract.'^    Thus 
A,  out  of  natural  love  and  affection,  makes  a  settlement 
of  certain  property  on  his  brothers  and  their  issue,  and 
afterwards  enters  into  a  contract  to  sell  the  property  to 
a   stranger.     A    cannot   enforce   specific   performance   of 
this  contract  so  as  to  override  the  settlement  and  thus 
prejudice  the  interests  of  the  persons  claiming  under  it,'* 
and  an  Injunction  may  be  granted  against  hjm  to  restrain 
the  sale.     Thus  A  makes  a  settlement  (not  founded  on 
marriage  or  other  valuable  consideration)  of  an  estate  on 
B  and  his  children.     A  then  contracts  to*  sell  the  estate 
to  C.     B  or  any  of  his  children  may  sue  for  an    Injunc- 
tion to  restrain  the  sale.* 


1  See  »6.,  §§   879—891  ;  Haji  Maho-  2  Fry,  op.  cit.,  §  890. 

med  Milha  v.  Mumji  Esaji,  I.  1..  H.,  »  Act  I  of  1877,  s.  25. 

15    Bom.,  657  (1891).  '  S.  54,  ib.,  ill.  (g). 
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For  certain  persons,  contracts    cannot  be  specifically  gS,'to|.Jj^^ent 
enforced,    except    with    a    variation.     Where    a    plaintiff    except  with 

J-  viirtation. 

seeks  specific  performance  of  a  contract  in  writing,  to 
which  the  defendant  sets  up  a  variation,  the  plaintiff 
cannot  obtain  the  performance  sought,  except  with  the 
variation  so  set  up,  in  the  following  cases  (namely)'  : — 
{a)  where  by  fraud  or  mistake  of  fact''  the  contract  of 
which  performance  is  sought  is  in  terms  different  from 
'that  which  the  defendant  supposed  it  to  be  when  he  en- 
tered int9  it ;  (b)  where  by  fraud,  mistake  of  fact,  or 
surprise,  the  defendant  entered  into  the  contract  under 
a  reasonable  misapprehension  as  to  its  effect  as  between 
■himself  and  the  plaintiff  ;  (c)  where  the  defendant,  know- 
incr  the  terms.of  the  contract  and  understanding  its  effect, 
has  entered  into  it  relying  upon  some  misrepresentation 
by  the  plaintiff,  or  upon  some  stipulation  on  the  plain- 
tiff's part,  which  adds  to  the  contract,  but  which  he 
refuses  to  fulfil  ;  (d)  where  the  object  of  the  parties  was  to 
produce  a  certain  legal  result,  which  the  contract  as 
framed  is  not  calculated  to  produce  ;  (e)  where  the 
[)arties  have,  subsequently  to  the  execution  of  the  con- 
tract, contracted  to  vary  it."  Thus  (!)  A,  B  and  C  sign  a 
writing  by  which  they  purport  to  contract  each  to  enter 
into  a  bond  to  D  for  Rs.  1,000.  In  a  suit  by  D,  to  make 
A,  B  And  C  separately  liable  each  to  the  extent  of  Rs. 
1,000,  they  prove  that  the  word  "each"  was  inserted 
bv  mistake  ;  '  that  the  intention  was  that  they  should 
give  a  joint-bond  for  Rs.  1,000.  I)  can  obtain  the  per- 
formance sought  only  with  the  variation  thus  set  up. 
(ii)  A  sues  B  to  compel  specific  performance  of  a  contract 
in  writing  to  buy  a  dwelling-house.     B  [)roves  that  he 

1  Act  I  of  1877,  B.  26,  sco  Narain       passim. 

Patro  V.  Aukhoi^  Xarain  Manna,  I.    L.  -i  An  to  agieeiiirntM  on   iicn  Icrina,  . 

J'...  12  ('ill.,   152,  155  (1885).  seo  Fry,  np.  rit.,  !)  lO.SI,  'I  snq. 

2  See  Fry,  op.  cil.,  i'h>*.   XIV  &JXV, 


2SC)  INJUNCTIONS    IN     IIIK    CASK    OK    CON'l'KACT. 

assumed   that  the  roiitract  included   an  adjoining  yard, 
and  the  contract  was  so  framed   as  to  leave  it  doubtful 
whether  the  yard  was  so  included  or  not      The  Court  will 
refuse  to  enforce  the  contract,  except  with  the  variation 
set  up  by  B.     (iii)  .1  contracts  in  writing  to  let  to   B  a 
wharf,   together  with  a  strip  of    A\t  land    delineated  in 
a  map.     Before  signing  the  contract,  B  proposed  orally 
that  he  should  be  at    liberty  to   substitute  for  the  strip 
mentioned  in  the  contract  another  strip  of  A's  land  of  the 
same  dimensions,  and  to  this   A    expressly   al^sented.     B 
then  signed  the  written  contract.     A  cannot  obtam  specific 
•     performance    of    the    written   contract,  except    with  the 
variation  set  up  by  B.     (iv)  A  and  B  enter  into  negotia- 
tions for  the  purpose  of  securing  land  to  B  for  his  hfe, 
with  remainder  to  his  issue.     They  execute  a  contract,  the 
terms  of  which  are  found  to  confer  an  absolute  ownership 
on   B.     The   contract  so   framed  cannot    be  specifically 
enforced,     (v)  A  contracts  in  writing  to  let  a  house  to  B 
for  a  certain  term  at  the  rent  of  Rs.  100  per  month,  putting 
it  first  into  tenantable  repair.     The  house  turns  out  to  be 
not  worth  repairing,  so,  with  B's  consent,  A  pulls  it  down 
and  erect  a  new  house  in  its  place  :  jB  contracting  orally 
to   pay  rent  at  Rs.    120  per  mensem.     B  then  sues  to 
enforce  specific  performance  of  the  contract  in    writing. 
He  cannot  enforce    it  except  with  the  variations   made 
by  the  subsequent  oral   contract.' 
(ix)  Against         Exccpt  as  Otherwise   provided  by  Chapter  II   of  the 
Tontracta  may  Specific  Rehef   Act,   specific  performance  of  a  contract 

be    speciBcally  ,  .  i  ■       !.•> 

f-nforoed.  day  be  cnforccd  agamst  : — 

(a)  either  party  thereto  ; 

(6)  any  other  person  claiming  under    him    by  a    title 
arising  subsequently  to  the  contract,  except  a    transferee 

1  Act  I  of  1877,  s.  26.  2  g.  27,  ih. 
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for  value  who  lias  paid  his  money  in  good  faith  and  with- 
out notice  of  the  original  contract.^  Thus  (i)  A  contracts 
to  convey  certain  land  to  B  by  a  particular  day.  A 
dies  intestate  before  that  day.  without  having  convey- 
ed the  land.  B  may  compel  A's  heir  or  other  represen- 
tative in  interest  to  perform  the  contract  specifically, 
(ii)  A  contracts  to  sell  certain  land  to  B  for  Rs.  5,000. 
A  afterwards  conveys  the  land  for  Rs.  6,000  to  C,  who 
has  notice  of  the  original  contract.  B  may  enforce 
specific  performance  of  the  contract  as  against  C.  (iii) 
A  contracts  to  sell  land  to  B  for  Rs.  5,000.  B  takes 
possession  of  the  land.  Afterwards  A  sells  it  to  C  for 
Jls.  6,000.  C  makes  no  enquiry  of  B  relating  to  his  in- 
terest in  the  Jand.  B^s  possession  is  sufficient  to  affect 
C  with  notice  of  his  interest,  and  he  may  enforce  specific 
performance  of  the  contract  against  C.  (iv)  A  contracts, 
in  consideration  of  Rs.  1,000,  to  bequeath  certain  of  hi? 
lands  to  B.  Immediately  after  the  contract  A  dies  in- 
testate, and  C  takes  out  administration  to  his  estate.  B 
may  enforce  specific  performance  of  the  contract  against 
C.  (v)  A  contracts  to  sell  certain  land  to  B.  Before  the 
completion  of  the  contract.  A  becomes  a  lunatic  and  C  is 
appointed  his  committee.  B  may  specifically  enforce  the 
contract  against  C. 

(c)  any  person  claiming  under  a  title  which,  though 
prior  to  the  contract  and  known  to  the  plaintiff,  might 
have  been  dis'placed  by  the  defendant.  Thus  (i)  A,  the 
tenant-for-lifo  of  an  estate,  with  remainder  to  B,  in  due 
exercise  of  a  power  conferred  by  the  settlement  under 
which  he  is  tenant-for-life,  contracts  to  sell  the  estate  to 
C,  who  has  notice  of  the  settlement.     Before   the  sale  is 

'  Spp  Fry.  np.  rit.,  §§211,  221,  211  ;  Kn'xhnn  Siivdrr  lim/.  I.  L.  !{..  10  Cal.. 
Kannan  V.  Krinhnan,  L  \j.  U.,  \:i\]ii<\..  710  (18S4);  (In  ma  in  v.  Ram  Charan, 
329     (188ft);  Chunihr    Knnl     l<«,j   v.         I.   [,.  K.,   I   All.,  5^5(1878). 
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completed  A  dies.  C  may  enforce  specific  performance 
of  the  contract  against  B.  {'n)  A  and  B  are  joint  tenants 
of  land,  his  undivided  moiety  of  which  either  may  alien 
in  his  lifetime,  but  which,,  subject  to  that  right,  devolves 
on  the  survivor.  A  contracts  to  sell  his  moiety  to  C 
and  dies.  C  may  enforce  specific  performance  of  the 
contract  against  B. 

(rf)  when  a  public  company  has  entered  into  a  contract 
and  subsequently  becomes  amalgamated  with  another 
public  company,  the  new  company  which  arises  out  of 
the  amalgamation  ; 

(e)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract,  the  com- 
pany, provided  that  the  company  has  ratified  and  adopt- 
ed the  contract  and  the  contract  is  warranted  by  the 
terms  of  the  incorporation.' 
(x)  Agiiiust  Specific  performance  of  a  contract  cannot  be  enforced 

whom  toil-  c  r 

tracts  caiuK.t    agaiust  a  party  thereto  in  any  of  the  following  cases^: — 

Ih-  specififiilly       or./  .'  o 

.-nforcrd.  (q)  jf  ^j^g  consideration  to  be  received  by  him  is  so  grossly 
inadequate,'  with  reference  to  the  state  of  things  existing 
at  the  date  of  the  contract,  as  to  be  either  by  itself  or 
coupled  with  other  circumstances  evidence  of  fraud  or  of 
undue  advantage  taken  by  the  plaintifT ;  (6)  if  his  assent 
was  obtained  by  the  misrepresentation  (whether  wilful 
or  innocent),  concealment,  circumvention  or  unfajr  prac- 
.  tices,  of  any  party  to  whom  performance  would  become 
due  under  the  contract,  or  by  any  promise  of  such  party 
which  has  not  been  substantially  fulfilled;  (c)  if  his  assent 
was  given  under  the  influence  of  mistake  of  fact,  misap- 
prehension or  surprise  :  Provided  that,  when  the  contract 


1  Act    I    of    1877,    s.    27.     Clauses  faclurting   Co.,    Ld.    v.    Munchti shaw, 

(rf)  and  (c)  are  the  converse  cases  to  I.  L.  R.,  13  Bom.,  415  (1889). 
those  mentioned  in  els.  (g)  &  (h)  of  2  Act  I  of  1877,  s.  28. 

8.  23,  ante.     See  Impetial  Ice  Manu-  »  See  Fry,  op.  cit.,  Ch.  vii,  passim. 
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provides  for  compensation  in  case  of  mistake  compen'sa- 
tion  mav  be  made  for  a  mistake  within  the  scone  of  such 
provision,  and  the  contract  may  be  specifically  enforced. 
in  other  respects  if  proper  to  be^o  enforced.     Thus  A,  one 
of  two  execiitors,  in  the  erroneous  belief  that  he  had  the 
authority  of  his  co-executor,  enters  into  an  agreement  for 
the  sale  to  B  of  his  testator's  property.     B  cannot  insist 
on  the  sale  being  completed.     Aaain,  A  directs  an  auc- 
tioneer to  s^ell  certain   land.     .1    afterwards  revokes  the 
auctionees's  authority  as  to  20  bighas  of  this  land,  but 
the   auctioneer  inadvertently  sells   the  whole   to  B,   who 
has    not    notice    of    the    revocation.     B   cannot    enforce 
specific  performance  of  the  agreement.' 
S  61.     So  far  the    subject    of   Injunctions  as  affecting!"  "'ution   n 

^  .  certain    parti - 

contracts   generally    has    been    dealt   with,    but  there  are  '"li"  cities  of 

.  .  .       ,         1  „  e  e  ('(mtract   or 

certain  particular  forms  of  contract  or  transfer  of  property  transfer  of  pro- 
which  require  separate  comment,  namely,  those  connected 
with  partnerships,  companies,  clubs  and  societies,  mort- 
gages and  leases. 

The  subject  of  partnership  is  dealt  with  by  Chapter  XI  '.''  '"J""ffio"« 
of  the  Contract  Act,  sections  2"").").  257 — 259  whereof  in  "•'■'• 
particular  define  the  general  rules  determining  partners, 
mutual  relations  and  the  general  duties  of  partners.  Part- 
nership is  a  relation.  whi(  h  in  various  ways  calls  for  the 
action  of  a  Court  of  Kcpiitv:  as  for  the  j)urposes  of  dis- 
covery, accouyt,  specific  |i('ri'ormanc(\  and  dissolution  ; 
and  in  connection  with  some  or  all  of  these  main  objects, 
and  in  some  instancf's  without  reference  to  any  ulterior 
end,  partnership  Is  made  the  subjectof  Injunction.''  The 
ap|)lication    of    the    (loctrine    of   specific    performance    to 


'    .\.t    I    of    1K77,   8.   2k.  ttti  I'attH'rsliii),  .")2r>  ;  .JoyroH  Illj..  .Til   ; 

-   niiliaril,  Iiij..    p.  4rt.'.  n  .,-,/.     .s.-.-  Mijili,    Inj.,    Cli.     .\XIII  ;    S|M-||ing'.'4 

K«'noralIy  Kerr.  Inj.,  Ch.  \V  ;  l,ini||<v  Kxtriiordinary  Koiiof,  Ch.  -Mil. 

W,    I  I'.l 
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partnerships  is  govornod  by  the  same  rules  as  those  whicli 
govern  it  in  other  cases.' 

The  Court  will  not,  generally  speaking,  enforce  a  con- 
tract to  enter  into  a  ])artnership,  whilst  it  remains  exe- 
tutorv.  it  will  not,  as  a  general  rule,  enforce  specific 
performance  of  a  contract  to  form  and  carry  on  a  part- 
nership;  nor  will  it  in  any  case  compel  performance  of  a 
contract  to  enter  into  a  partnership  not  for  a  definite 
term."  "The  natural  remedy  for  a  breach  of  an  agree- 
ment to  enter  into  a  partnership  is  an  action  for  damages  ; 
and  there  exists  only  two  classes  of  cases  in  which  the 
specific  performance  of  such  an  agreement  has  been 
decreed.  (1)  Where  the  parties  have  agreed  to  execute 
some  formal  instrument  which  would  confer  rights, 
which  would  not  exist  unless  it  was  executed.  Euf/land 
V.  Curlitig^  is  a  case  of  this  kind."*  Where  the  contract 
defines  the  terms  of  the  partnership  and  there  has  been 
part-performance  of  the  contract,  the  Court  may  specifically 
execute  it  by  decreeing  the  parties  to  execute  a  proper 
deed,  and,  if  necessary,  by  restraining  any  partner  from 
carrying  on  business  under  the  partnership  style  with  other 
persons,  and  from  publishing  notices  of  dissolution.^ 
'  '(II)  W' here  there  has  been  an  agreement  which  has  come  to 
an  end  to  carry  on  a  joint  adventure,  and  the  decree  that  the 
agreement  is  a  valid  agreement,  prefaced  by  the  -declar- 
ation that  the  contract  ought  to  be  specifically  performed  is 
made  merely  as  the  foundation  of  a  decree  for  an  account. 
Dale  V.  Hamilton^  is  an  instance  of  this  class  of  cases."' 


1    Vtrdachala  Lallan    v.  Ramasvami  Nayakan,    supiM. 

Sayakan,  1  Mad.  H.  C.  R.,  341  (I8G3).  *  Fry,  op.  oil.,  §  l.itl. 

-  See   Fry  on  Specific  Perfonnaace,  •  .5  Ha.,  369  ;    S.  C,  o:i    appaal,  2 

§§    813,      1540.      ScoU      V.    Rayment,  Phil.,  26(5. 

L.   H.,  7  Eq.,    112;    Lindley  on  Part-  '    Virdachula  X'tttin  v.   Rtmtsvitni 

nersliip.  478.  Nayakan,  1  Mad.  H.  C.    R.,  311,  347 

"  8    Beav.,  12!).  (I8')3).    The  Court  further  observed. 

*   Virdachala   Xutian  v.  Rani'isvami  ' '  From  the  earliest  to  the  ht te.st  eases 
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When,  however,  a  partnership  has  been  already  entered 
into,  the  Court  will  restrain  by  Injunction  one  or  raor^ 
of  its  members  from  doing  acts  inconsistent  with  the  terms 
of  the  partnership-agreement  or  (independently  of  any 
agreement)  with  the  duties  of  a  partner.'  A  member  of  a 
joint  Hindu  family  cannot  maintain  a  suit  for  an  account 
of  the  profits  of  a  partnership  which  is  alleged  to  be  joint 
family-property,  and  an  award  of  his  share  in  such 
"profits  when  ascertained.  But  this  rule  of  Hindu  law 
does  not, prevent  an  Injunction  being  granted  in  cases  in 
which  one  member  of  the  family  is  prevented  from  taking 
part  in  the  business  of  the  firm.'' 

A  distinction  must  be  kept  between  executory  and  exe- 
cuted contracts,  a  familiar  illustration  of  which  occurs  in 
the  case  of  partnership-articles.  The  cases  in  which 
Courts  of  Equity  give  specific  relief  on  partnership-articles 
and  they  are  many,  are  not  cases  of  specific  performance 
of  executory  contracts.  Though  the  Court  will  not,  gene- 
rally speaking,  enforce  a  contract  to  enter  into  a  part- 
nership, whilst  it  remains  executory ;  yet  nevertheless 
when  the  partnership  has  been  constituted,  the  Court  will 
by  Injunction  enforce  the  performance  of  particular 
terms,  though  it  may  be  incompetent  to  enforce  all  the 
terms.*  The  Courts  will  interfere  by  Injunction  between 
partieii  where  the  conduct  of  the  defendant,  either  by 
misapplying  ,tho,    monies    of  the  co-partncrshij)    <»r    bv 


upon    the    aubjcct,    it  will    be  found,  be  quite   impossible  for  the  Court  to 

we    believe,    that   a^ourt   of    Kijuity  eompel  the  |)arMes   to  carry    out  their 

has    never   made   a    decree    for    tlie  own  partnerHliip    relations;    a   (Iccrce 

wficeifie    |K;rformancc    generally   of    a  for   a    Rpecilio      performance      wdiild 

parfnerHhip.       In   decreeing     Bpeeific  therefore  be  a  mere  brtitiim  liihiwii.'" 

IKirformancc,  tlie  (!onrt  has  nlwayf  to  '    Kerr,    Jnj.,    610   et  spq.  ;   Liiidlcy 

con.Hider   whether  it  can    enforce    the  on    TartncrHliip,   52/). 

whole  of  the  agreement,  and  where  it  2  Oanput   v.     Anaji,     1.    I..    It.,    'I'i 

rannot  ilo  w),  this    peculiar    relief  will  I'.oru..    IM   (IMOS). 

nlwiiyit    be   refused.      Here     if    wi>tild  ■'•    l''iy,  up.  fil.,  §^  84;t,  lol.'i. 
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(loino;  acts  tendiiif;  to  tlu'  waste  or    tlcstructioii    of    tlio 
partnership -prop(M-ty.  or  l»v  cxcliulitij;  from   the  business 
a  partner  entitli'd  to  join    in  it.  or  the  like,  is  practically 
violating  the  partnership-contract.      It  will  enjoin  a  party 
from    doing    any    act     to  prevent   the   partnershi[)   heing 
carried  on  according  to  the  articles.     This  will  sometimes 
he  granted  where  the  partnershi])  is    dissolnhle    at    will, 
Imt    always    where    it    is    a     [)artnership    for  a    (lefii\ite 
period.'     But    the   Court    will    not  interfere  in    all    cases 
of  misconduct  to  grant  an  Injunction  against  on"^  partner 
at  the  suit  of  another.     Mere  disagreements  or   (piarrels 
arising  from  bad  temper  and   improprieties    of    conduct 
are  not  a  sufficient  ground.     Unless   a  partner  excludes 
his  co-partner  or  persists  in  violating  partnership-article:* 
of  importance,  or  is  conducting  himself  so  grossly  as   to 
render  it  impossible  for  the  business  to  be  carried  on  in 
a  ])roper  manner,  the  Court  will  not  interfere.*     A  Court 
will  also  restrain  a   person  from  holding   out  another  a.> 
partner  with  him,  without  the  authority  of  that  other.* 

Contracts  for  partnership  may  be  illegal ;  in  which  case 
the  Court  will  not  in  any  way  interfere  for  the  benefit  of 
parties  claiming  under  such  contracts,  or  in  favour  of 
contracts  for  partnership  tainted  with  fraud,  hardship. 
or  improper  conduct.*  Where  the  partnership  is  illegal 
no  rights  can  be  enforced  by  Tnjunctioti  under  the  agree- 
ment by  which  it  has  been  constituted.'' 

A   partner   seeking  an  Injunction   must    show  that  he 
is    able    and    willing    to    perform    his    ow)i    part  of    the 


I    VirdacJiala  Xallan   v.    Hnwd-innni  l'i(itiicishi|),   .">.■!". 

Satjahin,    1    Mad.    H.  ('.  |{..  :{41.  :UX  -  Act    I    of      Is77,    s.    54.    ill.    (t)  : 

(1863).     See  Aft  I  of   1S77.  «.  .54.    ill.  LincUc-y,   op.  c//.,  5:)l. 

(!),  a  case  of  partnersliip  (li.>«s<(liili|e  ;it  *  Vry,op.  cil.,  §  1543. 

will.  »  H/ii/uiji    Siihnji      V.     lliijtn    'SV/;X 

•Kerr,     Inj.,     515;     Lin'JIcy      on  I.  (,.  I;.,  1  Bom.,  .">.W  (l«77). 
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agreement  and  has  fulfilled  the  duties  incumbent  on  him- 
self.' However  improper  the  conduct  of  his  co-partner 
may  have  been  a  partner  may  by  his  own  acts,*  or 
acquiescence,'"*  debar  himself  of  relief.  For  in  this  as  in 
all  other  cases  the  applicant  must  come  to  the  Court  with 
clean  hands. 

The  Court  may  grant  relief  either  by  means  of  the  issue 
•of  an  Injunction  or  the  appointment  of  a  Receiver  or  by 
the  grant  *of  both  forms  of  relief.  An  Injunction  only 
excludes  from  the  management  of  the  partnership -affairs 
the  person  against  whom  it  is  granted,  whilst  the  appoint- 
ment of  a  Receiver  which  operates  as  an  Injunction  ex- 
cludes all  the  partners  equally,  the  Court  taking  upon 
itself,  through  the  Receiver,  the  management  of  the  part- 
nership-business. The  Court  will  not  appoint  a  Receiver 
unless  it  sees  that  there  is  an  actual  present  dissolution 
arising  from  th^  acts  of  the  parties  or  that  it  would  dis- 
solve the  partnership  at  the  hearing.*  It  therefore  does 
not  follow  that  because  the  Court  will  grant  an  Injunction 
it  will  also  appoint  a  Receiver,  or  that  because  it  refuses 
to  appoint  a  Receiver  it  will  also  decline  to  interfere  by 
Injunction.'' 

The  latter  relief  may  be  granted  :  (a)  without  a  view 
to  dissolution  :  or  (6)  pending  and  after  dissolution. 

An  Injunction  will  not  be  refused  in  partnership-cases  (")  Wduvit   » 
.simply  because  no  dissolution  is  sought,      lo  hold  other-  lution. 
wi.se  might  have  the  result  of  enabling  a  person  to  compel 
his  partner  to  submit  to  the  alternative  of  dissolution  or 
ruin  by  a  continued  violation  of  the  partnership-contract. 


'    Lindjcy,  up.  rit.,  ti'U  ;    Kfrr,  Inj.,  away  tlic  pirtncrship-books). 

616;     Smilli   v.    Fromnil,   '.\    Sw.iiitt.,  ■'  (JlaisingUm   v.     Thtvailcs,    1     Sim. 

330;    Court  y.  l/arrU.T.  k  H.,  r^■2^.  &  St.,  12.'). 

-  11).,    LillUuiHtl     V.      Cnl'lwdl,    II  *  ,)oy<<-'H  Inj.,  512. 

I'tirc,    07    (wlifrc  an   Injun<fioi    wat  »  J.iiidlc.v,  oy>.    ci7.,  625  ;    Kerr,  Inj., 

rcfiiHCil  bciaiiNc  the  plninlifl  linil  fiiKi-ii  517. 
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Ancientlv  however  Co\irts  «>t'  Ivpiity  doclinod  to  interfere, 
except  where  dissolution  was  sought.     But  evident  as  it 
is  tliat  the  necessity  for  applying  for  relief  virtually  im- 
perils the  success  of  a  partnership -enterprise,  the  jurisdic- 
tion to  enjoin  a  partner  from  doing  that  which  seriously 
interferes  with  the  business,  or  which  is  a  breach  of  the 
asfreement,  in  a  suit  which  does  not  seek  dissolution  is  now 
well   established.'     So   Injunctions  will  be  granted  res- 
training the  exclusion  of  a  partner  or  the  committal  of 
improper  acts  by  a  member  of  a  partnership.     Where  the 
partnership  is  determinable  at  will,  there  is,  it  is  said,* 
more  difficulty  in  interfering,  if  a  dissolution  is  not  sought,  • 
for  supposing  the  Court  to  interfere,  the  defendant  may 
immediately    dissolve    the    partnership.    But    supposing 
liim  to  do  so,  an  Injunction  will  not  necessarily  be  futile, 
inasmuch  as  so  long  as  it  continues  in  force,  the  defendant 
is  rendered  powerless  for  evil,  and  a  notice  by  him  to  dis- 
solve the  partnership  cannot,  2)er  se,  operate  as  a  disso- 
lution of  the  Injunction.' 
(t)  Pending .inii      j^  an  actiou  instituted  for  the  purpose  of  having  a 

after  dissolu-  « 

tio»-  partnership  dissolved,  or  of  having  an  account  taken  atter 

a  partnership  is  dissolved,  it  has  never  been  doubted  that 
an  Injunction  will  be  granted  to  restrain  one  of  the  part- 
ners from  doing  any  act  which  wall  impede  the  wjnding 
up  of  the  concern  or  damage  the  property  of  the  firm.  *  In 
a  suit  brought  by  the  representative  of  a  deceased  partner 
to  wnnd  up  the  partnership,  an  Injunction  may  be  issued 
at  the  instance  of  the  plaintiff  against  the  surviving  part- 
ner   prohibiting  him    from   collecting  debts  due    to   the 

1  Limllpy,  op.  cil.,  525  ;   Spelling's  -J  See  Peacock  v.    Peacook,  16    Vea.. 

Extraordinary     Relief,    §   587;   Kerr,  49:   Miles    v.   Tl>„ma.^.    !)    Sim..  606. 

Jnj.,  510,     SeeAetlof    1877.    h.  54  ;  Liiidley,  "/a   r,7.,  527. 

(1)  where  it  is    stated    ^hat  an  Injun.-  *  Lindley,  op.  cit.,  528  ;  Kerr,  Inj., 

tionwill    te  granted  without   seeking  512—515;  High,  Inj.,  §   1312. 
u  dissolution  of   the  partnership. 
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firm  ;'  though  leave  may  be  given  to  apply  for  the  recoveiy 
of  debts  which  might  become  barred  by  limitation.'-  So 
after  a  dissolution  the  Court  constantly  interferes  by 
Injunction  to  restrain  breaches  of  special  agreements 
entered  into  between  the  partners ;  such  for  example  as 
agreements  not  to  carry  on  business,  not  to  get  in  debts 
of  the  firm,  not  to  divulge  a  trade -secret  and  the  like.^ 
•While  the  objections  to  the  interference  by  Injunction 
are  less  strong  after  dissolution  than  before,  yet  even  then 
some  urgent  and  pressing  necessity  must  be  shown  to 
induce  the  Court  to  sustain  the  Injunction.* 

.  An  Injunction  may  be  granted  to  restrain  Companies^  aiiinst^Com-'^' 
from  the  coqimission  of  illegal  acts,  or  the  violation  of  paries. 
the  duties  which  attach  to  the  relation  of  shareholders  and 
directors,  inter  se.  The  principles  on  which  the  Court 
interi««s  in  restraining  a  Company  from  doing  illegal  acts 
are  the  same  as  those  on  which  it  interferes  in  other  cases. 
If  it  is  clear  that  there  is  a  right  and  a  violation  of  that 
right  likely  to  result  in  serious  injury  the  Court  will  pro- 
tect the  right  bv  Injunction.     Acts  on  the  part  of  a  Cora-  («)  Actsaffect- 

o  J         J  •■  j,jg  tiie  public. 

pany  may  be  illegal  either  (1)  as  against  the  public,  or  (2) 
as  against  third  parties,  or  (3)  as  against  individual  mem- 
bers of  the  Company  or  as  against  the  general  body  of  the 
members,  or  they  may  be  in  violation  of  the  duties  which 
bind  in  equity  the  directors  and  shareholders.^ 

In  the  first'  case  the  Court  will  not,  as  a  general  rule, 
entertain  jurisdiction,  unless  it  is  clear  that  the  interest 


t  Shunmuyam     v.     Muidi/i,     jxiit  ;  5  See    Act    VI      of    1882    (Iiidiim 

/i,i)>iTall,ramv.SI,ivalri!/nmmr,!.\.L.n.,  CompnnicK)     umciiding     the    liiw    le- 

II    Ma.l..  10.3(1887).  Inti'iK    <<»    "'""    incorporation,   rogula- 

•.:  Shnnmuyim  v.   Moidin,    I.  L.    11. .  ti..ii     aii.l       windiiiK-up      «f    Trading 

8    .Mad..  229  (1881).  Comimnics    and      whi.li     cxti-iid.s    to 

■■   Lindlcv,  op.  cil.,  528,  520;  K.rr.  the  wlioio  of  IJritish  India. 

Inj..  612-51.0.     Sec  Act  IX  of    1S72  "  K-rr.     Inj..     r,20.     Seo    ./...    Uh. 

(ContrnH).  §  27.  XVIII.     V"<''v^  ■      '«'»'•'      '">  '    ^''• 

•  High.  Inj..  §  1344.  X^- 
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of  the  public  calls  for  its  interference.'  The  Courts  have 
an  undoubted  jurisdiction  of  restraining  corporations  or 
companies  from  acting  in  excess  of  their  powers  when  such 
excess  causes  injury  to  an  individual  or  a  larger  or  smaller 

1'')  Tli!id  .  ,"     0 

p»rtii-8.  ^_  portion  of  the  public.  In  the  second  case  the  complainant 
must  show  that  the  act  prohibited  has  caused  him 
some  special  injury  beyond  that  which  he  may  be  supposed 
to  sustain  in  common  with  the  rest  of  the  public  by  an 
infringement  of  the  law. "^  If  a  corporation  or  public  com- 
pany were  to  do  or  attempt  to  do  any  act  in  excess  of  their 
powers  and  such  acts  would  be  injurious  to  the  rights  of 
property  of  an  individual,  the  latter  has  a  right  to  the  pro- , 
tection  of  the  Court  by  Injunction  or  other  appropriate 
relief.*  A  person  or  a  body  of  persons  having  statutory 
authority  for  the  construction  of  works  should  exercise 
their  powers  with  ordinary  care  and  skill  and  with  some 
regard  to  the  property  and  rights  of  others.  Such  powers 
are  granted  on  the  condition — sometimes  expressed  and 
when  not  expressed  always  understood — that  the  under- 
takers of  the  work  should  do  as  little  damage  as 
possible  in  the  exercise  of  their  statutory  powers. 
When  the  powers  conferred  by  statute  are  exceeded  or 
abused,  the  remedy  of  a  person  injured  in  consequence  is 
by  action  or  suit  and  not  by  a  proceeding  for  compensa- 
tion under  the  statute  which  has  been  so  transgressed." 
A  simple  contract -creditor  cannot  maintain'  an  action  to 
restrain  a  Company  from  dealing  with  their  assets  as  they 
please,  on  the  ground  that  they  are  diminishing  the  fund 

1  Jlj.,  531.  *  Shepherd   v.    The  Trustees   ( j   IhK 

■I  Shepherd  v.    The   Trustees  of    the  Port  nf  Bomhnj,  1.     L.    R.,   1   Bom., 

I'ort  of  Bomljay,     I.  L.  R.,     1   Bom.,  142  (1876),  cited   in     Vanian    v.  Mu- 

141    (1876).  nici polity  of  Sholapnr,   I.   L.    R.,  22 

.1  Kerr,    532.     A.s    to     the    interest  iJom.,  651   (1897). 

required    to    support     the   suit,    see  »  Gaekwar    of    liaroda     v.    Gaii'lhi 

Vaman  v.  Municipality  of    Sholupur,  Kachrahhai  Kasturchand,  7  C.    Vi .  N., 

I.   L.  R.,  22  Bom.,  646  (18!»7).  393  (1903). 


INJUNCTIONS    IN    THE    CASK    OF    CONTUACT.  2i>7 

for  the  payment  of  debts.'  In  the  third  case  the  general  -Members. 
rule  is  that  the  Court  will  not  interfere  between  members 
of  Companies  for  the  purpose  of  enforcing  alleged  rights 
arising  out  of  matters  which  are  properly  the  subject  of 
internal  regulation  -^  The  Court  will,  however,  interfere 
by  Injunction  in  certain  cases  to  control  majorities,  and 
so  any  shareholder  can  obtain  the  aid  of  the  Court  to 
prevent  an  act  which  is  ultra  vires,  even  though  resolved 
upon  by  all  ?he  other  shareholders.*  Further  the  acts  of  a 
Company  may  be  illegal  as  against  an  individual  member 
of  the  Compan}-,  and  where  such  is  the  case,  a  shareholder 
cnav  sue  the  Company  to  restrain  an  individual  injury  to 
himself.  So  ^n  Injunction  has  been  granted  to  restrain 
the  improper  insertion  or  continuance  of  a  person's 
-name  on  a  Company's  prospectus,  or  in  the  register 
of  shareholders,  the  illegal  forfeiture  of  shares,  the 
illegal  suspension  of  a  shareholder  from  his  rights,  the 
improper  rejection  of  his  vote  and  the  like.*  Companies 
formed  for  a  special  purpose  are  looked  upon  in  Equity  as 
analogous  to  a  partnership  and  the  members  in  their 
jmlividual  capacity  are  considered  to  have  rights  inter  se 
analogous  to  those  of  partners  m/er  se.^  Any  shareholder 
has  a  right  to  say  that  the  business  of  the  company  shall 
be  carried  on  according  to  the  agreement  which  united 
the  shareholders,  and  may  restrain  the  company  from 
applying  the  common  fund  to  any  other  purpose  than  tln^ 
proper  purposes  of  the  concern  in  which  he  was  induited 
to  engage,  and  contracts  not  within  the  proper  purposes 


1    Mill''  V.  lUi'iuin  Aijres  Co.,  5  Ch.  Kcir,   liij.,  556  et  scq. 

I).,  821.  ■•   l-iiiilloy,  oj).   Fit.,   lU  I  ft  .su/. 

'•*    Liiiillcy    on    ('i)i)i|iiujii-M,    .^tli    cii.  *  /').,     pp.     50(i — (W2,     wlii-ic     tin- 

{iHlli),  rtlA   tt     siq.  ;   Kerr',      liij.,    't'ti  c-iiscm    iti     wliirli     tin-    ('unit    has    and 

fl  Hfi/.  ;     liut   ill    (mrtifuliir     <'aHf«   ui  Iusm    not.     intcifi-rrd     will     lie    foniid 

urni'iiry,      irrcpamble    inis'hirf     iiiid  fcilU'<'ti'<l  ;    Kerr,   Iiij.,  535. 

fi'iiul     th*;    (Jourt      hn»      inf«Tfi'ied  ;  •  Simiimn  v.  Ihniumi,  l<>  ||.i.,  .M. 


'2VS  INJrNCTIONS    IN    TIIK    CASK    OV    CONTUACT. 

of  the  Companvare  void.'  tSo  if  tlu-  (.iiroclorsof  a  public 
company  are  about  to  pay  a  dividend  out  of  capital  or 
borrowed  money,  or  if  the  directors  of  a  fire  and  life 
iiisurance  company  are  about  to  engage  in  marine  in- 
surances, any  of  the  shareholders  may  sue  for  an 
Injunction  to  restrain  them.^  In  this  as  in  all  other 
cases  the  conduct  of  the  applicant  or  his  delay  and 
acquiescence  may  prove  a  bar  to  the  grant  of  relief  ;'^ 
and  if  a  contract  between  two  Companies  ii  illegal,  the 
Court  will  not  assist  either  of  the  parties  in  obtaining  a 
collateral  benefit  which  the  agreement  would  give,  or 
aid  them  in  any  manner  which  would  promote  the. 
object  of  the  agreement.*  Contracts  not  within  the 
proper  purposes  of  the  Company  are  void,  though  the 
doctrine  of  ultra  vires  will  be  reasonably  applied  so  as 
not  to  exclude  whatever  may  be  fairl}^  regarded  as 
incidental  to,  or  consequential  upon,  those  things 
which  have  been  authorized.^  An  act,  which  is  ultra 
vires  the  Company,  being  void  is  incapable  of  ratification. 
But  an  act  although  it  may  be  beyond  the  powers 
of  the  directors,  may  be  capable  of  being  adopted  and 
confirmed  at  a  meeting  of  the  shareholders  as  a  body, 
and,  if  so,  the  Court  will  not  interfere  until  attempts 
have  been  made  to  take  the  sense  of  the  general  body  of 


1  See  Act  I  of  1877,  s.  21,  cl.  (/) ;  »  Kerr,  fuj.,  r)4fi,  rU7.  No  specific 
Kerr,  Jnj.,  535,  53(i  et  seq.  ;  54(i  et  seq.  perforniiiiH-c     or    Irijuiution   can    be 

2  Act  I  of  1877,  .'.54,  ilb.  (c)  &  (rf);  granted  of  oc  in  respect  of  a  contract 
a<)  to  the  last  illustration,  see  Natusch  made  by  or  oHj  behalf  of  a  corpora- 
V.  Irvinj,  cited  in  Lindley,  op.  cil.,  tion  or  piililic  foinpany  created 
5'M.  Sec  Vaman  v.  Municipality  of  for  special  purposes  or  by  the  pro- 
Sliolapur,  I.  L.  R.,  22  Bom.,  648  meters  of  sujh  Company,  which  is 
(1897),  High,  Inj.,  h.  1224.  inexcessof  its  poAcr;   Act  I  of  1877, 

•'  See   Kerr,    Inj.,   538—540.  ss.  21  (/),  56  (/).     As    to  suits  against 

♦  Great    Northern    Railway    Co.    v.  Companies    on     account  of  coatract» 

Ens'ern  Counties  Railwaij  Co.,    9  Ha.,  entered     into   by   them     or   by  their 

306:     Richmond    Waterworks   Co.     v.  promoters,    see  /').,  ss.  23,    cU.   (7), 

Vislnj  of  Richmond,  3   Ch.  D.,  98.  (A),  27  (rf),  (c). 
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the  shareholders  on  the  matters  in  question.^  Though 
the  Court  under  certain  circumstances  might  have  the 
power  of  so  framing  an  order  for  an  Injunction  as  to 
produce  the  effect  of  cancelling  the  minutes  of  a  resolu- 
tion recorded  in  the  books  of  a  corporate  body,  yet  it 
cannot  order  such  body  to  pass  and  record  a  resolution 
dictated  by  the  Court.- 
■  A  club  is  a  voluntary   association  of  a  number  of  per-  (m)  injunc- 

•'  .  .  ■,    tions  against 

sons  meeting  together  for  purposes  mainly  social,  each  dubs,  societies 
contributing  a  certain  sum  either  to  a  common  fund  for 
the  benefit  of  the  members,  or  to  a  particular  individual, 
namely,  the  proprietor  for  his  own  benefit.^  A  club,  as  a 
body,  has  no  ^position  recognised  in  law.*  and  although 
frequently  confounded  with  other  voluntary  associations, 
.it  is  really  an  institution  sui  generis.  The  association  to 
which  it  bears  the  closest  resemblance  is  a  partnership, 
though  it  is  erroneous  to  treat  it  as  such/  or  as  a 
company,*^  or  corporation.'  Clubs  proper  may  further 
be  distinguished  from  societies  which  have  been  made 
subject  to  statutory  rules  such  as  those  dealt  with  by  the 
Friendly  Societies  Acts.*^ 

An  agreement    to    become    a   member    of  a  club    is  a  (a)  Clubs  and 

societies. 

contract  between  the  candidate  of    the  one  part  and  the 

'   KcTr,*Inj.,    546 — 554;     Fry     on  so-i.il    intercourse    among    the    tnein- 

Spooific    Performance,   ss.    491,     4!»i.  I'lis. 

V.  ante,                       *  *   In  Hie  matter   of    the  <SV.    Jameti' 

•■«  .Slf.phff/I    V.    rhn    Trustees   of   the  Cliiti.  1   I).    .M.    &    G..   .'J«:t  ;    Jiuekh>y's 

Port  (>l  li-tm'Miij,  I.  L.  H.,  1  Bom.,  Vi'l  ('oni|iunies  A'-t,  5th  ed.,   |i.   u*.    In    re 

(1876).  Ldiidiiii     Miii-iiif   Associatiun.    L.  H.,  S 

:'  Wertheiiner's     F^nw     rclatinjr     to  lv|..     17(f;    Sirele   v.     Oovrhy,    supra. 

Clubs,  2nd  ed.,  1889,  p.  4.  There   may    however    be   ii    club-coiu- 

•  HtteU  V.  Gourle.y,  ."J  T,    K.,   lilt.  paiiy  :    Wertheinier,  S— 10. 

»   Flemyng   v.    Ilfrli,r,    2    .M.    &    \\'..  '   Steele   v.    Ooiirhi/.  supra. 

172.     The  distinction  between  ii  purl-  •  .\s   lo   Acts   rehitiiix   to  Societies 

ner-ihip  and  a  member's  olub  lies  in  in  India,  see  Acts  1  of  1880  (Heligious 

the  fact  that  the  obje  t    of  a  partner-  ticxielies),    .\\l     of     18«i(l     (Literary. 

ahip  is  the  nerpiiHition  of  a  comniori  fciiientilii!  an<l   Charitable). 
profit,  while  thnt  of  a  club  is  to  secure 
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proprietor,  or  tlu'  whole  body  of  members  as  the  case 
mav  be  of  the  other  part  :  and  when  a  candidate  has 
been  elected  and  lias  had  an  opportunity  of  making 
liimself  acquainted  with  the  ruk\s  of  the  club  his 
relations  therewith  will  depend  absolutely  upon  the  terms 
of  such  rules.'  Persons  who  have  become  members  of 
a  member's  club  would  appear  to  be  entitled  in  eijual 
proportions  to  all  the  property  of  the  club,  in  proprie- 
tary clubs  such  property  being  vested  in  the'  proprietor." 
The  foundation  of  the  jurisdiction  of  the  'Courts  to 
prevent  a  member  of  a  voluntary  association  from  being 
improperly  expelled  is  the  right  of  property  vested  ip 
such  member  of  which  he  would  be  deprived  by  such 
expulsion.*  The  Courts  in  England  have  no  jurisdiction 
to  decide  upon  the  rights  of  persons  to  associate 
together  when  the  association  possesses  no  property.^ 
But  in  this  country  the  position  of  non-voluntary 
.  associations  such  as  caste-unions  has  to  be  considered. 
Both  the  English  and  Hindu  law,  however,  distinguish 
between  interference  for  the  protection  of  property, 
liberty,  security  and  reputation,  and  interference  in 
matters  of  a  purely  social  nature.  80  one  person  cannot 
he  compelled     to    entertain     another.     Exclusion    from 

iSeeLijttletonv.  Dla:kl>uni,4;ih.,J  ,  peoplo    may  agreo   to    nice':,  a-ul  play 

Cli.,223; //t«csv.  n'(///c,  1  C.  it  K.,2t)+.  w'li^t  at    oaeh    other's    houses  for  a 

••i'wcrtheiincr,    17—20.   See   J  I'juii-  lertain  periccl,  rirl>l  if  eleven  of  them 

nath    Chum   v.    Akali   Dosxiu.    I.     L.  i-fu^e  to   as.^ooiate   with   the  twelfth 

R     21  Cil.,  4*>l,  470  (1H!);J).  any  longer,  I  am  not  aware  that  there 

::  Higbi)  V.  Connel,  U  Ch.  1).,  -182;  i-    my   jurisdiction  in  any  Court   of 

huies   V.    ]yi/Ue,    I    C.   &    K.,     2ti2  ;  Justice  in  thin'oountry  to  interfere." 

.Sealc  V.  Deiimaii,  18  Kq.,  ISo  ;    Jiaird  Therefore  the  Courts  have  no  jurisdio- 

V.  Wdh,  44  Ch.  1).,  661,  67.5.  fion  to  interfere  where  a  member  of 

i  Riijhij    V.   f'imnel,    supra,      whii  ii  a  proprietary  club  has  been   expelled, 

v.is   tiie    case  of    a  trade-union    and  See  Lijtlktnn   v.    lilackburn,    4.5  I«  J., 

-.vhere     Sir    G3orgo     Jestel,     M.    l^.  Cli..  210.     Wcrtheimor,  op  ci7.,  66,  67, 

,jiyrt  ._-rerHon«,   and  many  iwr.soi's,  t'le  remedy  of  the  aggrieved  member 

do  assofiatc    together,    without    any  being   an   action   for  damages.  liaird 

jropcrty  in  common  at  a!i.     A  doz>i:  v.   Wills,  44  Ch.  D.,  661,  675. 
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mere  social  privileges  of  this    kiiul    gives    no    cause    of 
action.     Thus  where    a    person    sued    for    a    decree   de- 
claratory of  his  right    to  the   membership   of    a     somaj 
(society),  upon    tiie    allegation    that    the   other   members 
had  excluded  him  from  the  somaj  by  their  refusal  to  eat 
with  him,  it  was  held  that  as  such  exclusion  neither  de- 
prived him  of  caste„  nor  affected  any  right  of  property, 
it  was  not  cognizabh^  bv  the  Civil  Court,  and  that  even 
where  right?i  of  property  are  involved  in  the  membership 
of  societi(»  or  associations,  yet  if  the  main  object  of  the 
association  be  of  a  social  character,  the  members  there- 
of are   the   sole   judges   whether  a   particular   individual 
lias  so  conducted  himself  as  to  entitle  him  to  continue  to 
be  a  member* of  the  body.' 

In  the  case  of  voluntary  associations,  however,  whether 
English  or  Hindu,  the  action  of  the  members  is  subject 
to  the  superintendence  of  the  Court  according  to  the  fol- 
lowing rules  : — 

The  Courts  will  not.  as  a  general  rule,  sit  as  Courts 
of  a])peal  from  ihe  decision  of  the  members  of  clubs  or 
otlier  associations  duly  assembled.  But  it  will  inter- 
fere by  Injunction  to  restrain  tlir  r.xpulsion  of,  and 
to  reinstate,  a  member  in   tlie   following  cases  :' 

(I)  Where  the  action  of  the  committee  or  the  general 
meeting  was  not  authorized    by  any  rule,  that    is,  where 


* 

'  Sudharam  I'aliir  v.  Sinlliiiriiin.  '.i  Jiiiiurilhini  (In/tiil,  [.  I,.  1!.^  ir>  Hoin., 
B.  I..  l:.,A.  C.  J.,  lU  s.(.  II  W.  It;,  4r>7  f.M'.t  (Ih'.tl);  ulcic!!,.-  C.nut  r.-fiisi-.i 
(ISOK).  ill  which  nin>iy  iif  th.-  j-arli<-r  to  iriffifric  ;  tlw  rule  in  (|Lus(j()ti  lu-inn 
•.•iiMfM  will  he  found  #itc(l.  In  this  .-i  nn-ic  suinptuiiry.  rule  and  thi- (|up.><- 
(■lu<c  the  cxcluHion  wiih  not  from  ciixtc.  lion  in  .><Mit  it  i-iiMtc-(|nci)tioii  uncon- 
lint  only  from  a  «<«/«/ or  I'xso-iif  ion  ol  n<'<lril  with  ]iroj)crly  oi  \rfii\\  liijlit. 
II  jiiircly  xmnl  nature,  iind  i",  tlicfc  -  liaird  v.  W'lIU  ,  4)  Cli.  J).,  d'O 
liiTi',  (lintinuuiNhiihlc  fri.in  the  cnHCM  (ISlWi);  (towperiz  v.  (Itihtinijhnm,  I. 
rol.'tinf»  to  ra'<tf.nniiin«  and  rclij.'iou'*  (..  I*.,  ',)  .Mad.,  .'121  (iHH(i):  •lagaurnlh 
frulcrnifi'-s.  Jwjaiiiuilli  tinirii  \.  Ahili  Cliurn  v.  Ahill  l>'i.i.<i<i,  I.  L.  K.,  2\ 
iH.'Min.  I.  I..  I«.,  21  Cal  ,  47<»  (ISICI),  (a!.,  nil.  47(1,  171  (ISM);  Wcrthei- 
S>v'      hI'O      Unqhiiixith      ]>iniit,ilh'ir      v  ni'-i ,  (.y.,  r//.,    I  |(»  ;     Kerr,    Inj.,   .■)'{!. 
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it  is  irre<j;ulai\  and  not  within  the  terms  of  any  rule  of 
the  chib  or  association.  The  rules  of  the  club  must  be 
observed,  and  the  formalities  necessary  for  the  expulsion 
of  a  member  must  bo   strictly  complied  with.' 

(2)  Where  what  has  been  done,  though  it  is  within 
the  rules  of  the  club,  is  contrary  to  natural  justice.  Thus 
!u\tural  justice  rei|uires  that  where  the  conduct  of  a 
member  is  imi)ugned,  notice  should  be  given  to  him 
that  his  conduct  is  about  to  be  enquired  into  and  that 
he  should  have  an  o|)portunity  of  stating  hi?  case  and 
defending  his  conduct.  A  resolution  passed  without 
•notice  based  upon  fx  parte  evidence  is  void,  and  the 
Court  will  restrain  a  club  by  Injunction  from  interfering 
with  a  member's  rights  by  virtue  of  such  u  resolution.^ 

{?,)  Where  although  in  accordance  with  the  rules  of 
the  club,  the  proceedings  were  not  in  the  bond  fide  exercise 
of  the  powers  given  by  the  rule,  but  fraudulent  and  ma- 
licious.^ 

In  other  cases  the  Courts  will  not  interfere.  When 
the  committee  or  general  meeting  has  done  all  that  the 
rules    require,    and    has   not   acted  contrary    to  natural 


1  DairkirvS  v.  Anlrobus,  17  Cli.  D., 
ei.'^  :  LahoHchere  v.  Lord  Whnrndiffe, 
13  C'li.  U.,  346;  llainl  v.  ll'(7~.  N 
Ch.  D;  •JTO.  673. 

.;  PMird  V.  W<-Jh,  44  Ch.  D.,  670; 
Fislifr  V.  Keaiie.  11  Ch.  X).,  353; 
Inne."  v.  Wylie,  1  C.  &  K.,  2.=)7,  263  ; 
Dawkiiis  V.  Antrnlivs,  17  Ch.  1).,  61.^  ; 
Andrews  v.  S<ilmou  (1888),  W.  N., 
]02;  Sealon  v.  Oould,  .5  T.  1'..,  309; 
.Buthana)i  v.  Rucker,  1  C.iinp.,  66. 
The  rule  expressed  in  the  mtixim  a>uli 
alteram  jxirtem  "  is  not.  confined  to 
the  condurt  of  striotly  I'friil  tribun- 
als (as  to  which  see  In  rr.  Iluuimtr- 
xmith  Rent  Charge,  4  Exch.,  06,  97); 
•but  is  applicable  to  every  tribunal 
or  body  of  persons  invested  with 
authority    to   .adjudicate    upon    mat- 


ters involving  civil  consequences 
to  individuils."  Wood  v.  Wood, 
L.  H.,  9  Ex.,  190,  196;  Russell  v. 
Russell,  14  Ch.  D.,  471  ;  Oompertz 
V.  Goldiiigham,  I.  L,  1!.,  9  Mad., 
321  (1886);  The  Advocnte-O'enerul  r»/ 
Romhaij  V.  David  Haim  Devaker, 
1.  L.  R.,  II  Bom.]  185,  196,  196  (1886) 
and  cases  there  collected. 

:J  Dawklns  v.  Anlrobus,  17  Ch.  U. , 
623  ;  Bciird  v  Wells,  44  Ch.  I., 
670  ;  Lahouchere  v.  Lord  Wharnrhljc, 
13  Ch.  D.,  352;  Seaton  v.  Gould,  5 
T.  R.,  309  ;  Tanlussi  v.  Molli,  2  T. 
K.,  731  ;  Ilopkitifon  v.  Marquis  <l 
Exeter,  L.  R.,  5  Eq.,  63;  The  Ad- 
vocate-Oeneral  of  Bombay  v.  David 
Haim.  Devaker,  I.  L.  R.,  11  Bom.,  18.5, 
195  (1886). 
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justice  then,  unless  there  is  proof  of  mah'ce,  the  Courts 
will  not  interfere,  even  though,  as  a  matter  of  fact,  the 
•decision  was  wrong.  ^ 

In  the  case  of  a  community  which  is  a  private  and 
voluntary  religious  society  resting  upon  a  consensual 
basis  (such  as  the  members  of  the  Beni-Israelite  com- 
munity worshipping  at  a  synagogue  in  Bombay)  the 
members  may  make  rules  for  themselves,  and  may  con- 
stitute a  tribunal  to  enforce  the  rules,  and  the  decision 
of  that  tribunal  is  binding  when  it  has  acted  within  the 
scope  of  its  authority,  and  in  a  manner  consonant  with 
the  general  principles  of  justice.  When  the  decision  of 
•a  domestic  tribunal  has  been  arrived  at  ho7ia  fide  the 
<_^'ourt  has  no,  jurisdiction  to  interfere."^  Such  a  commu- 
nity was,  of  course,  not  a  caste,  but  as  not  only  honori- 
fic distinctions  were  at  stake,  but  also  a  share  in  the 
management  of  an  endowment,  and  the  right  to  an  office 
of  importance  and  authority,  the  Court  was  held  to  have 
jurisdiction.* 

With  ivgard   to  castes  it  has  been  decided  in  a  large  ('')  c-istes. 
number  of  cases  that  a  suit  for  restoration  to  caste  and 
for  obtaining  a  declaration   that  the  expulsion   was  not 
justified  would  lie  in  the  Civil  Courts.* 

It  has  Ixwii  held  by  the  Bombay  High  Court  that  in 
the  n^atter  of  expulsion  from  caste,  the  Courts  treat 
caste-corporations  like  any  other  voluntary  societies   or 


'   W<Tth<'iinfi ,     o/i.     i-it.,    77.      Si'c  Abergavenny,    ."!    'i'.    H.,      (>2i"i,      (iw.'i  ; 

the     fdllowiiig  cBBfH  where  fhi-  'ximl-  HioUm  v.   Oovld,  5  'J'.    !'..,  'M)\). 

Dion      wiiH     upheld     T.v     Ihe    CouiIk  :  -  The  Adi-or/ile-Oeiurnl  1/    /U-mhai/ 

llopl.iiiMn     V.      Mnrquin   of     Kj-rtir,  v.    David     Halm     Ikvukri;    I.    1..    I{., 

I..    I!.,   .".   K<|.,     ti:j  ;    nirluirdmii   (laid-  II    l',(,in.,    IS.),    I!tl,  I06(188'J). 

VfT    V.     Fri'iiuiiilh,     il).,    (IS;    l.ijtth-  -^  Hi.,     I!)."),      |i)(. 

U,n    V.     ninrkinirn.    :V.\    1..     'J'.,     UU  .  'Apimi/av.    I'n.'ap/xi,  ].    I  .  II,  :';{ 

DotckiHt    V.    AntrohuM,     17     <li.     I>.,  |{.,tii.,    12L'.      lL'7    (Ib'JS)    and      caHt-H 

61C  ;  Lamlirrl  v.   Addim.n,     IK   L.    'I',,  llicii'  (it.d. 
20  ;     Harrison    v.      Thr    Marquis     <>/ 
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dubs.  11  tluTc  is  jurisdiction  ami  the  {jrocoduro  is  fair- 
ly condiictod  and  hon'i  fide,  llif  action  of  tlie  caste-cor- 
])oratit)n  or  clult  is  uplield.'  VViierc  this  is  not  the  case, 
the  Courts  will  interfere"  to  secure  the  rigiits  of  a  niein- 
ber  who  has  been  wrtingly  exchided  from  caste.  There- 
fore where  the  enquiry  as  to  the  conduct  of  the  aMejjed 
offending  niend)er  has  been  vx  fxtrle  and  without  notice 
to  liini^  and  so  contrary  to  natural  justice  :  or  where  th<> 
decision  is  contrary  to  the  rules  of  the  caste  or  has  not 
been  come  to  fermr?  fide.^  the  Court  will  interf^^e  by  In- 
junction. The  Calcutta  High  Court  have,  however, 
held  that  the  jurisdiction  to  interfere  in  cases  of  this 
kind  is  of  a  more  extended  character  ;  that  the  rules 
laid  down  in  the  English  cases  as  to  expulsion  from  clubs  or 
vohinfarif  associations  which  people  are  free  to  join  or 
not.  and  where  any  one  who  joins  may  well  be  taken  to 
be  bound  not  only  by  its  general  rules,  but  also  by  any 
special  orders  made  by  its  members  with  regard  to  him 
in  accordance  with  those  rules,  are  not  applicable  with 
regard  to  caste-unions  or  religious  fraternities  in  India, 
to  which  people  belong  not  of  choice    but  of    necessity. 


'  Appa'ja  V.  Padaypn.  supia.  at 
,,p.   122,  129(1898). 

-  As  to  the  extent  to  whii-li  s.  21 
of  Rep.  II  of  1827  imjjoses  i  limi- 
tation on  the  power  to  interfere  in 
easte  matters  see  Appaij'i  v.  I'a- 
flappa.  supra,  at  pp.  125,  129, 1  ;}0.  and 
case."  there  eitetl,  where  it  was  held 
that  it  is  only  suitt"  with  lejinrd  to 
matters  which  affe;t  the  internal 
antonomv  of  the  caste,  and  its  social 
relations  that  have  Im-ch  held  to  he 
baried  by  that  Regnl'ition  and  simi- 
lar enajtments  in  ofh<r  (larts  of 
India.  So  the  Court  will  not  inter- 
ere  in  chih  (|uestions  so  as  to  im- 
pair the  autonomy  of  the  eluli. 
Prrifiji  Kfilnn  v.  (Im-inil  duprih  1.  L. 
II    Bom.,   .in-J,     .-.:?0     (ISH7).     As 


long  as  a  earfte  in  passing  a  rule  con- 
fines the  enfoieement  of  it  to  soda! 
caste-sanctions  and  does  not  seek  tt- 
de|)rive  a  man  of  property  or  legal 
riclits  for  disobeying  it,  the  Court 
has  no  jurisdiction  to  enf|uirr-  into 
the  nature  of  the  rule.  Hayhuiiatli 
Dtimorihar  w  .lanardhtiii  (iojKil,  I. 
L.  R.,  I")  Horn.,  .Wt  {I8!(l).  S,,. 
also  l.alji  Shamji  v  Wnlji  W'lrdh- 
mnn,  I.  L.  R.,  |19  horn.,  .107  (IK9.5) 
cited   /X'.''/. 

■'  Apjiiiijii  V.  /'iiiliip/i/i.  sn|>ra.  and 
cases   there   <ited. 

*  Jn(i/iii7i(ith  Chiiru  v.  Akali  Ihm- 
xifi,  I.  L.  R.,  21  Cil..  AiiX  47(t.  471 
(189:?).  and  cases  .-ited  in  tj.is  and 
llic    [iicccdjnu'   <!f'-. 
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being  born  in  their  respective  castes  or  sects,  and  the 
consequences  of  exclusion  from  which  are  far  more  serious 
and  affect  a  person's  status  in  a  far  greater  degree  than 
those  of  expulsion  from  a  club.  In  such  religious  castes 
or  fraternities  the  protection  of  Courts  of  Justice,  even 
though  presided  over  by  judges  of  a  different  religious 
pursuasion.  against  expulsion  is  much  more  needed  than 
in  clubs  or  voluntary  associations.  Cases  of  expulsion 
from  them^re  therefore  cognizable  by  the  Civil  Court.' 
And  still*  more  recently  the  Bombay  High  Court  have 
held  that  if  possible  for  the  reasons  stated  by  the  Judges 
who  decided  the  case  last  cited,  the  Civil  Courts  have  to 
be  more  careful  in  the  matter  of  caste-expulsions  than  is 
necessary  in   the   case   of  voluntary  associations.""^ 

In  matters  relating  to  the  management  of  caste  pro- 
'perty.and  the  administration  of  its  affairs,  the  majority 
of  the  caste  has  authority  to  control  the  minority.  The 
Court  does  not  decline  to  give  effect  to  the  expressed 
wishes  of  the  majority  of  the  caste  as  to  the  manage- 
ment and  custody  of  caste-property,  which  the  minority 
seek  to  set  at  nau'dit.  bv  reason  of  the  suit  involvinir  a 
caste-question.  But  the  Couit  will  not  by  its  decree  en- 
able the  majority  to  make  a  tyrannical  use  of  its  power. 
It  will  not  assist  the  majority  to  deprive  without  cause 
the  minority  of  their  right  to  use  what  is  the  common 
property  of  ajl.  or  give  effect  to  a  resolution  passed  in 
violation  of  the  rules  of  natural  justice,  or  of  a  directlv 
confiscatory  character.^ 

i 
•  .luijannnlli    Clnirn     v.   Akiili  Uim-        Mk'    I'Dfu Iim y   vnnv     was     not   one    iv- 

»|V».   I.  L.  |{.,  1*1    Ciil  ,   ttCJ   (IHSCJ)  |<lis-  latin;;     »<.    a    iiisic    liut    to      a      licni- 

MrntiiiK     from       Adi'iirali-tltntrdl      nl  iMraelitc     religious     coniniunit  y.     See 

Itotnlnii  V.    Iliiiin    Drmkir,   J.   \,.     J{.,  alHo  cukc  cited   in   next  iiotcj. 

II      r.oni..     IK->     (iVHtl),      which     tlip  'A/i/jfii/ii    \.    I'adapjia,    I.    I,.      K., 

Icnrn-Nl      .]w\y^>-n     np|)cai-      to      treat.  2.')    IJoin..    Vil,    I2(»  (ISitS). 

a>i    lit    viiri..nro    with    their    (U'einion.  •   ImIji    Shamji      v.     Walji    Wardk- 

It  i-<.  however,  to    be    olK.erveil     Ih'it  nmi),     I.  I..  H.,  lit  Uoni.,  507  (1895). 

W,    I  20 
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inVwoorinort-'  ^lie  rights  of  purtios  uiulor  a  mortgage'  bring  usually 
vrtKorniui  fixotl  aiicl  casilv  ascertainable  by  reference  to  its  written 
terms,  it  is  plain  that  except  in  eases  of  fraud  or  mistake 
in  its  inception  or  execution,  or  arising  out  of  collat»^ral 
matters  connected  with  it,  or  fraudulent  attem|)ts  to 
])revent  and  abuse  the  powers  therein  conferred,  there  is 
no  room  for  equitable  interference.  The  legal  right  of 
a  mortgagee  in  a  valid  mortgage  to  have  his  security 
preserved  until  the  maturity  of  the  mortgage  indebted- 
ness, and  afterwards  to  enforce  his  claim  by  S^urict  fore- 
closure, or  by  exercising  directly  or  through  a  designated 
trustee,  his  power  of  sale  conferred  by  the  writing  will 
not  be  interfered  with  so  long  as  no  fraud  or  unfairness 
is  imputable  to  him,  whatever  the  resulting  loss  and 
hardship  to  the  mortgagor.* 

Injunctions  pertaining  to  mortgages  may  be  on  behalf 

of  the    mortgagor,'  or  on  behalf  of    the  mortgagee,*  or 

concerning  third    ])arties,^    or    respecting    waste    of    the 

mortgaged  premises.*' 

(a)  (.11  ijchaif       Courts  of  Eouity  are  averse  to  interference  with     the 

•if  mortgagor.  i        .' 

legal  rights  of  a  mortgagee  or  with  the  ordinary  remedies 
for  the  enforcement  of  those  rights,  but  will  sometimes 
interfere  to  restrain  proceedings  under  a  sale  of  mort- 
gaged premises  where  such  proceedings  are  against  con- 
science and  threaten  irreparable  injury.^  As  long  as  any- 
thing remains  due  on  the  mortgage-security,  a  mortgagee 
may  pursue  all  his  remedies  concurrently,  but  there  may 
be  cases  of  fraud,  or  special  contract,  or  other  peculiar 


'   As  to  the    law    rclatiii}.'  to  iiiort-  Joyce'.s  Inj.,   189 — 201. 

gages,  gee  Aft  IV  of    1.SH2     (Transfpr  ■  High,   Inj.,  §  442. 

of  l-ropfrty),  Ch.  J\'.  •  //>..  ij  4(52. 

•  Si)pl!ing,  op  cil.,  t;  442.  See    also  »  lb.,  S  4li!). 

High,     Inj.,    Ch        VII  ;      Kerr,     hi}..  e  Ih..   §  47H. 

Ch.      XVII;       Hilliard,       Inj.,      Cli.  »  //a,  §  442. 
XXX;       Joyce's       Doctrines,      127; 
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circumstances  which  will  deprive  a  mortgagee  of  this 
right.  But  unless  there  be  fraud,  or  special  contract, 
a  mortgagee  will  not  be  restrained  from  selling  under  a 
power  of  sale.'  When  a  mortgage-deed  giving  the  mort- 
gagee a  power  of  sale  contains  also  a  proviso  that  the 
remedies  of  the  mortgagors,  their  heirs,  administrators 
and  assigns  in  respect  of  any  breach  of  the  clauses  or  pro- 
visions (relating  to  such  sale)  or  of  any  impropriety  or 
'  irregularity  whatever  in  any  such  sale  should  be  in 
damageiv  the  Court  will  not  grant  an  Injunction  to 
restrain  the  mortgagee  from  selhng  the  mortgaged 
property.'-     In  the  case  of  Rhodes  v.  Buckiand,^  the  Court 

'  restrained  a  mortgagee,  pending  a  suit  to  redeem,  from 
transferring 'the  legal  estate  or  parting  with  the  deeds. 
But  this  case  is  no  authority  for  the  proposition  that  a 

'  mortgagee  cannot  sell  the  mortgaged  property  under  the 
terms  of  the  mortgage-deed  during  the  continuance  of  a 
suit  for  the  redemption  of  the  mortgage,  and  will  not 
warrant  the  issue  of  an  Injunction  restraining  such  sale 
on  the  sole  ground  that,  as  a  suit  for  redemption  has 
been  filed,  matters  ought  to  remain  in  statu  quo  until 
the  decision  of  the  suit.  In  that  case  the  Court  did 
restrain  the  exercise  of  the  jjower  of  sale ;  but  the 
case  was  a  peculiar  one,  and  the  person  seeking  to 
redeeati  was  not  the  mortgagor,  but  a  puisne  incumbrancer 
claiming  to  be  entitled  to  pay  off  a  prior  mortgage.  As  a 
general  rule,  when  a  power  of  sale  has  become  absolute, 
the  exercise  of  the  power  cannot  be  suspended  by  the 
filing  of  a  bill  fo  redeem.*    If  it  could  be  so  suspended,  the 


'   KfiT,  Ii!J.,  .",24 — 02.');   sec  .Joy<f'«  following     I'rirluinl      v.      Il'(7»<,i;,     10 

J)c,.triii<-H,    127—131.  Jul-..  .V.  S.,  :{3(>. 

•    Uiiiirhrrji    Furdim.iji    Mihta     v.  •   10   Hoivv.,  212. 

Xo'/r     MtthomK'tUif/     ./iilra/liho;/  J'ir-  *    AdawH  v.   .S'<((//.   7    W .  H.   (I-"/-), 

hhoy,  I.I,.   I!.,   17     I'.oMi..    711  (I8'.K});  2i:!. 
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mortgagee  might  he  (l(>])rive(I  of  his  remecK  ami  kept  ou 
of  his  money,  for  an  iu(h'l:!ute  time.  The  owner  of  the 
equity  of  redemption  can  only  stay  the  sale  pendente  lite 
by  paying  the  amount  due  into  Court,  or  by  giving  prim/i 
facie  evidenee  that  the  ])o\ver  of  sale  is  being  exereised  in 
a  fraudulent  or  improper  manner,  contrary  to  the  terms 
of  the  mortgage.'  Wlien  a  mortgagee  has.  in  |)nrstnince 
of  a  power  of  sale  given  to  him  under  his  instrument  of 
mortgage,  served  the  mortgagor  with  notice  o)[  his  inten- 
tion to  exercise  this  power,  the  nmrtgagor  is  not  entitled 
to  file  a  suit  for  redemption,  and  then  ask  the  Court  for  an 
Injunction  restraining  the  mortgagee  from  exerci.sing  his 
power  of  sale,  unless  fraud  is  charged  against  the  mort- 
gagee. To  grant  such  an  Injunction  would  be  to  cancel 
one  of  the  clauses  of  the  deed  to  which  both  the  parties 
had  agreed,  and  to  annul  one  of  tlie  chief  securities  on 
which  persons  advancing  money  on  mortgage  rely,  ft 
would,  of  course,  be  otherwise,  4f  the  notice  of  sale  hud 
been  given  by  the  mortgagee  after  the  suit  for  redemption 
had  been  filed. 

The  mortgagor  is  entitled  to  have  the  sale  of  the  pro- 
perty suspended  ordy  if  he  can  shew  either  that  he  has 
paid  off  the  mortgage-lien,  or  that  he  has  made  a  legal 
tender  of  the  amount  due  which  has  been  refused.'  And 
where,  upon  the  authority  of  the  same  case  and  on  a  rule 
for  an  Injunction  restraining  a  sale  by  j,nortgagees  of 
mortgaged  property,  it  was  argued  th.at  as  the  plaintiffs 
were  willing  to  redeem  and  the  defendants  had  refused  to 
accept  their  offer  and  threatened  to  sell,  the  Court  would 
restrain  the  sale  :   it  was  held,  that  it  must  be  shewn  that 


'    Jaqjivan   Xanahhai    v.     f^hridhtir            •  Jafijivan     Suniibhai  \.  Shrldhnr 

Balkrislnm     Nagarkar,    I.     I-.     It.,     2  linlkrishva    Na^/arhar,     I.  L.    R.,  2 

Br>m..      252,     2.54      (1877).    per  M<'l-  Kcmi.,  252.   254    (1877),  p.  256,    per 

vill     J.  rinhov.  .1. 
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the  plaintiffs  were  willing  and  able  and  offered  to  redeem, 
as  was  the  case  in  the  decision  cited,  though  not  in  this 
rule,  that  the  Court  w^ould  be  very  reluctant  to  interfere 
with  a  mortgagee's  rights  to  sell  on  the  mere  chance  of 
the  plaintiffs  being  able  to  make  arrangements  to  pay  the 
amount  due  at  some  uncertain  time ;  and  that,  as  it 
was  not  shewn  that  these  conditions  existed,  the  rule 
should  upon  these  facts  be  discharged.' 

Secondly,' Injunctions  may  be  granted  on  behalf  of  (J}_;^»^||;'g^i[ 
mortgagees  :  as  on  behalf  of  puisne  mortgagees  for  the 
purjjose  of  protecting  their  rights  in  the  mortgaged  pre- 
vnises  and  for  the  preservation  and  security  of  their  lien  ; 
or  as  between  mortgagees  and  judgment-creditors  for 
the  protection  of  the  former ;  or  against  the  mortgagor. 
.80  the  rule  is  well  established  that  inadequacy  of  the 
mortgaged  premises  as  a  security  coupled  with  insolvency 
of  the  mortgagor  will  warrant  the  appointment  of  a  receiver 
over  the  mortgaged  property,  and  an  Injunction  restrain- 
ing the  mortgagor  from  any  interference  with  such 
receiver  or  with  the  property.  And  so  upon  principles 
analogous  to  those  restraining  waste  by  a  mortgagor  in 
possession  in  cases  of  real  estate,  a  mortgagor  of  chattels 
may  be  restrained  from  removing  the  property  beyond 
the  reach  of  the  mortgagee,  or  from  placing  it  where  it 
will  not  be  forthcoming  for  the  satisfaction  of  the  debt," 
The  niortgagee  of  an  equity  of  redemption  may  ()l)tain 
an  Injunction  restraining  the  mortgagee  or  other  person 
in  pos.^e.ssion  o|  tlie  legal  estate  from  paying  to  the 
mortgagor  tlie  surplus  rents  or  monies  which  remain 
after  the  .satisfaction  of  his  own  claim.''     And  an  equitable 

I     .Vunrlur/i  Furdniiiji      Mthtn     v.  •    IliKli,   Inj..  §S  -Kl-— <'"^- 

Soor          Mahiimtilbluiy          ./(lirnjhlun/  '   lUrnry  v.  SrtivH,   1  J.  &  W.,  t'l? 

l'tT',h<,y,  I.   L.   k..   17   Horn..  7H,  7I»5  I'arke.r  v.  CalcralL  «J  Mnii.,   II. 
717   (I8li:i). 
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UKirt^aoeo    by     deposit    of     titlo-doeds    may    obtain    an 
Injuiu'tion  for  protection  of  his  socurily.' 

«•)  tiiirii  pni-  Thirdlv.  the  Injunction  may  concern  tlie  rights  of 
thirtl  parties."  So  on  a  bill  by  a  judgment-creditor  of 
a  mortgagor,  the  Court  granted  an  Injunction  to  restrain 
the  mortgagees  who  were  about  to  sell  under  their  power, 
from  paying  the  surphis  to  the  mortgagor.^ 

In  the  case  '^ited  below/  A  mortgaged  land  to  B  as  either 
afjent  or  benamidar  for  C.  B  sued  on  the  mortgage  and 
obtained  a  decree.  C  then  sued  A  and  B  for  a  declara- 
tion that  he  was  entitled  to  the  benefit  of  the  decree 
and  had  the  right  to  execute  it,  and  for  an  Injunction, 
restraining  A  from  pa\-ing  the  money  to  B,  and  B  from 
receiving  the  money  from  him.  It  was  held  that  the 
plaintiff  was  entitled  to  the  declaration,  but  not  to  the 
Injunction.^ 

(/)  wiV.-.  Lastly,   the  Court  has  a    clear  jurisdiction  to  restrain 

the  commission  of  waste  by  the  mortgagor  in  po.sses- 
sion,  and  the  jurisdiction  is  exercised  for  the  purpose  of 
preventing  such  acts  as  would  depreciate  the  value  of 
the  premises  and  render  the  security  insufficient.  The 
only  difficulty  hitherto  has  been  in  discovering  what  is 
meant  by  a  sufficient  security  :  and  it  would  seem  that 
the  question  which  must  be  tried  is,  whether  the  pro- 
perty the  mortgagee  took  as  a  security  is  sufficient  in  this 
sense — that  the  security  is  worth  so  much  hiore  than  the 
money  advanced — that  the  act  complained  of  is  not  to 
be  considered  as  substantially  impairing  the  value,  which 

was  the  basis  of  the  contract  between  the  parties  at  the 

•  ~ 

I    Whithread     v.    Jordan,    1    Y.   &  lai,   I.    L.    R.,  21    Mad..    .35.3   (IS97;. 
C.  303;   Meux  \.  Be!l,  7    .Jiir.,    H2\.  »  On  the  ground  that  the  Injunc- 

•  ffigh,    Inj.,    §§    469—477.  tion      was     exiliKlcd  hy  s.   56.   fl.  (6> 

•  Thnrnton  y.   Finch,  A   (jiff.,    515;  of  tho  Specific    Itclief    Ac:t.     See     ili.> 
Joyce's     Inj.,    199.  p.  356. 

•  Sethnrayar     v.     Shanmurjam    Pit- 
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time  tliat  it  was  entered  into.'  In  this  country  a  security 
is  insufficient  unless  the  value  of  the  mortgaged  property 
exceeds  by  one-third  or,  if  consisting  of  buildings,  exceeds 
by  one-half,  the  amount  for  the  time  being  due  on 
the  mortgage.'^  Similarly  a  mortgagee-in-fee  may  be 
restrained  from  committing  waste,  and  will  be  restrain- 
ed  from  cutting  timber,  unless  the  security  is  defective. 

The  Transfer  of  Property  Act  (1882)  deals  with  the  sub-  i,;;j;;J;;",;^^'° 
Ject  of  leasfs,^  other  than  those  for  agricultural  purposes.^  «»d  i^^sc^. 
It  definefi  the  rights  and  habiUties  of  lessors  and  lessees 
respectively  in  the  absence  of  a  contract  or  local  usage  to 
tile  contrary.^     As  a  general  rule,  the  relation  of  the  parties 
'is  determined  by  the  instrument  of  lease.     The  preven- 
tive jurisdiction  of  equity  is  freely  exercised  for  the  pre- 
vention of  the  violation  of  negative  or  restrictive  cove- 
'  nants  annexed  to  leases,  thus  in  effect  enforcing  against 
the  tenant  a  specific  performance  of  the  contract  for  the 
benefit  of  the  lessor.     Relief  by  Injunction  may  also  be 
invoked  for  the  protection  of  the  lights  of  the    tenant. 
The  principles  upon  which  relief  by  Injunction  is  given  in 
such  cases  have  been  dealt  with  in  the  preceding  pages  of 
this  Chapter,  and  it  is  not  necessary  to  state  again  prin- 
ciples which,  being  of  general  application,  apply  as  much 
to    contracts    annexed    to    leases    as    to    all  other  con- 
tracts. •  Frequent  instances  of  the  exercise  of  injunctive 
jurisdiction  in  tort  may    be    found    in    the    case  of    the 
issue  of  Injunctions  for  the  prevention  of  waste  by  the 
tenant,  which  will  be  found  fully  dealt  with  hereafter  in 

•  Jovcc'h     I)ortriii<*H,     13«:    High,        Rolicf,    S03      et    neq ;    Milliard,    Iiij., 
Inj..    ii   478— 4H3.  «7.'J-01t4:         Joyio's       Inj..       189— 

•  Act  IV  of  1882.  H.  t)ii.  :i<»|.     As    to    waste     by    moitgagcos, 

•  Joyce'-*      DoctriiK-H,       l.'JO.      Nee        hc-  Act   1\'  of  I ««'-'.  h.  70  (f). 
generally    (in    to     Itijuii(-tinii<i   in    rf-  •  Act   IN'   of   I8K1'.   Ch.   N. 

sppct   of  mortgagtH,    rt.,      127—131   ;  »   //<.,    h.    117;    in    to    lliinc    latter 

High,  Inj..  (;h.  VII  ;   Kerr,   Inj  .,    Ch.        Iciuhch  v.   poM.  (.'h.    IX. 
XVII    ;         Spclliiig'H     Kxtraordiniiry  •   ///.,  8.    108. 
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Cliapler   IX.     Courts   of   I'uiulty   liavo    shown   a   marked 
reluctance  to  interfcrt'  by  Injunction  with  legal  proceed- 
ings instituted  by  a  landlord  for  the  eviction  of  the  tenant 
in  conformity  with  the  accustomed    procedure    for    such 
purpose  in  the  absence  of  any  elements  of  fraud  or  other 
special  ecjuities  warranting  relief.'     A  suit  by  a  lessor  for 
an  Injunction  restraining  the  lessees  from  interfering  with 
the  plaintiffs"  right  reserved  by  the  lease  to  enter  upon  the 
land  demised  and  cut  and   take   away    certain,  trees  was 
held  to  be  governed  by  Art.  120  of  the  Limitati;;>n  Act." 
Injunctions  in       §     fi--     Tnder  this     important    head   of  equity  juris- 
^hei*"^"'^    diction  may  be  considered  firstly,    injunctions    against 
Sio7  trustees    generally,    whether    holding    upon    express,    an-  " 

plied  or  constructive  trusts.  Specific  mention  is  also 
made  under  this  head  of  voluntary  settlements,  confi- 
dential communications,  trade-secrets,  and  Injunctions 
against  the  publication  of  letters,  lectures  or  other  un 
published  matter  and  trusts  attaching  to  articles  in  the 
custody  of  agents;  secondly,  Injunctions  against  execu- 
tors ;  and,  lastly,  Injunctions  against  corporations,  in  which 
the  jurisdiction  rests  upon  trust,  will  be  considered. 
,.,-  .     ,.  Where   the   defendant   is   trustee   of   propertv   for   the 

(i)  Injuuctions  r       i         .- 

against  plaintiff  and  invades  or  threatens  to  invade  the  plain- 

trustees,    _     -i 

tiff's  right  to,  or  enjoyment  or,  the  property,  the  Court 
may  grant  an  Injunction.*  The  prohibition  which- exists 
against  th'^  grmt  of  an  Injunction,  when  equajly  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode  of 
proceeding,  does  not  apply  to  cases  of  breach  of  trust.**  The 
jurisdiction  to  grant  an  Injunction  in  cases  6i  trust  is  pecu- 
liar in  this,  that  such  jurisdiction,  whether    in    England" 

'   High.    Tnj.,   8.    4S2.    Sf-e   f;:rthfT  »  Act  1  of  1877,  s.  54. 

as    to    tVie    rights     of    limdloid    aiicl  •  /b.,    s.   56,    cl.    {()    See    Joyce's 

tenant,  Ch.  IX,  p«.v/.  l)o<tnneH,    4.'). 

*Waziran\-.  Bahii   Lai,  I.    L.    !'>.,  »  Kerr,    Iiij..    .'■)IS;     Joyce's    Doc- 

26  All..  301   (1904)  tiines,   4.5. 
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or  tliis  country,'  rests  not  upon  the  irremediable 
nature  of  the  mischief,  but  upon  the  breacli  of 
trust.  In  all  cases  of  breach  of  trust,  the  plaintiff  may 
have  an  Injunction  irrespective  of  the  question  of 
damage.*  In  cases  other  than  breach  of  trust,  it  must  be 
shown  either  that  there  is  no  standard  for  ascertaining 
the  damage,  or  that  pecuniary  compensation  is  not  an 
adequate  remedy,  or  cannot  be  got,  or  that  an  Injunction 
is  necessary  to  prevent  a  multiplicity  of  proceedings/ 
When  obygations  arise  from  contract,  the  Court  is  to  be 
guided  by  the  rules  relating  to  Specific  Performance."* 
Tlie  cases  in  which  contracts  may  be  specifically  enforced 

\re  the  same  as  those  in  which  an  Injunction  may  be 
granted,  witli"  this  exception  that  in  cases  of  tort  the 
danger   of   multiplicity   of   proceedings   is   an    additional 

'  ground  for  injunctive  relief."  Specific  performance  may 
be  decreed  when  the  act  agreed  to  be  done  is  in  the  per- 
formance, wholly  or  partly,  of  a  trust. ^  The  word  'trust' 
includes  every  species  of  express,  implied,  or  constructive 
fiduciary  ownership. '^  An  Injunction  may  be  granted  where 
the  defendant  is  trustee  of  the  property  for  the  plaintiff'.'* 
The  word  'trustee'  includes  every  person  holding,  expressly, 
by   in. plication,   or   conatructivoly  a  fiduciary  character." 

I    .\ft  I  of  1877,  8H.  .")4,  1-.                        '«    1    trust   which    is    fouiKlcd    on    iiii 

•  Ih.,   .1.    .")4,    III.    (/).  uni'xpri'sscd,      but     presumed     (.      c. 

•  /'(.,   s.   .")4.  iiii|)lii'd  liit<Mitioii  nf   the  |)ai'ty   cicii)- 
«   //;.                      *  ing   it.    [See   s.    :$,    III.    ((;).|    A    'lon- 

•  Ih.,    «H.    12,    .'54.  stnictivc'    trust  is    a    trust  wliidi    is 

•  Ih.,  H.  12,  el.  («)  I  .\«  til  the  dis-  raised  hy  constiuetion  of  e(|iiity, 
tiii(;tinn  ln-twceii  spc.ili<-  perffirni-  ^^i^lnut  referoncc  to  any  intention 
niiee  stiietly  so  called  and  the  en-  of  the  |)artios,  either  express  or  pre- 
forccnjeut  of  trusts,  see  Fry's  Spe-  Hiiuied,  and  although  there  should 
<.-ific  Perfc-nmnep,  §§  :ts,  40;  .\e|.  he  no  smh  intention  of  the  jiarties 
•on,  IIH.I  'it     "ll.     |.S<'f     «•    ■%     III'*-     ('')-(A)-l 

•»    Ih.,    M.    :{.     An     expresM'    trust  is  Snell's    Ivjuity.    v.   anlr. 

a  truNt  whieh  is  dearly  expreHsed   hy  •   /'»..    s.    .'il,   el.    (n). 

the  author    thereof    whether    verhally  "   //'.,    s.    3. 
«!•    hy    writing.     ,\ri     'implied"     trust 
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An  Injunction  may,  therefore,  be  granted  ajrninst  the 
breach  of  anv  trust,  whether  that  trust  be  express  or 
inpheil  or  of  a  constructive  charact>:r  only.'  Private 
trusts,  that  is,  trusts  whose  object  or  purpose  is  not  of 
a  pubUc  or  charitable  nature,  are  now,  in  the  territories 
to  which  the  Act  extends,''  leoulated  by  the  Indian 
Trusts  Act.  1882,  the  third  section  of  wiiich  defines  a 
'  breach  of  trust'  as  'a  l)rcach  of  any  didij  imposed  on 
a  trustee,  as  such,  by  any  law  for  the  tiiue  being  in 
force.'  Chapter  Til  of  that  x\ct  sots  forth  tb.e  duties 
and  Chapter  IV  treats  of  the  powers  of  trustees,  whilst 
the  Specific  Relief  Act  enacts*  that  contracts  made  by 
trustees  in  breach  of  the  former,  or  in  excess  of  the  latter, 
cannot  be  specifically  enforced  and,  theifefore.  no  In- 
junction can  be  granted  to  prevent  the  breach  of  such 
a  contract.* 

The  issue  of  Injunctions  in  matters  of  trust  is  an  im- 
portant branch  of  equity  jurisdiction.  A  trustee  may 
not  use  the  powers  which  the  trust  confers  on  him  at  law, 
except  for  the  legitimate  purposes  of  the  trust.  If  he 
attempt  to  do  so,  the  Court  will  restrain  him  by  Injunc- 
tion from  making  a  wanton  exercise  of  his  legal  powers." 
In  the  exercise  of  its  powers  to  enforce  the  proper  per- 
formance of  their  duties,  the  Court  may  enjoin  trustees 
from  proceeding  in  disregard  of  the  conditions  necessary 
to  the  proper  exercise  of  their  authority  or  from  an  im- 
proper use  of  such  authority.  The  rights  of  the  cestui 
que  trust  will  be  protected  by  restraining  the  trustee 
from  doing  any  act  inimical  to  his  duty  as  such.  So 
an  Injunction  will  be  granted  when  necessary  to  prevent 
a  trustee   incumbering  the  trust-property   by  mortgage, 

'  See  Spelling's  Extraordinary    R<-  "  Act  I  of  1877,  .«.  21,  cl.  (r). 

liof.  §§  561—570.  "  f'-'  «•  5«.  *•'•  (/)• 

•  V.    nn/".    I).  217.  *  Kerr.    Inj.,    518. 
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convevance.  or  contract,,  or  in  a!iy  other  manner  which- 
wouUl  constitute  a  breach  of  the  trust.  Equity  will  not, 
however,  confine  its  protecting  powers  to  the  party 
having  the  beneficial  interest,  but  will,  in  a  proper  case, 
prant  an  Injunction  in  favour  of  the  trustee  to  restrain 
his  cestui  que  trusO  or  co-trustee.""'  It  is  a  principle  of  a 
Court  of  Equity  that  a  trustee  shall  not  be  permitted  to 
u_se  the  powers  which  the  trust  may  confer  upon  him  at 
law,  except  ^or  the  legitimate  purposes  of  the  trust ;  and 
the  Courc*  will  restrain  him  from  doing  so,  and  that 
although  the  plaintiff  may  have  a  remedy  at  law  ;''  and 

while  time  affords  no  sanction  to   establish    breaches    of 

> 

trust,  the  Court  will  restrain  the    commission  of   acts    in 
violation  thereof.* 

So  it  has  been  the  invariable  practice  when  any  act 
involving  breach  of  trust  is  intended  to  be  done,  though 
not  in  its  consequences  irremediable,  to  restrain  such 
EMJt.  So  if  A,  a  trustee  for  B,  is  about  to  make  an  im- 
prudent sale  of  a  small  part  of  the  trust -property,  B  may 
sue  for  an  Injunction  to  restrain  the  sale,  even  though 
compensation  in  money  would  have  afforded  him  ade- 
quate relief  ;'  and  if  A.  a  trustee,  threatens  a  breach  of 
trust,  his  co-trustees,  if  any,  should,  and  the  beneficial 
ftwners  may,  sue  for  an  Injunction  to  prevent  the  breach.* 
It  would  not  be  relevant  to  the  present  enquiry,  nor 
possible  with-jut  a  review  of  the  general  law  relating  to 
trusts,  to  mention  all  the  instances  in  which  the  Courts 
have  interfered  oi  may  interfere  in  matters  of  trust. 
lUustrations  (6)*  to  (?)  to  section  54  of  the  Specific  Relief 


I   SppllinK,    op.  fit,  $   .V)7.  [.    \..    |{.,   2(1   Miid..   40:j  (1897). 

•  Act     I      of    1S77,  H.  54.   Ml.    (/.)  ;  •  .Joycf'H    J)(ictiiiic»,   45. 

Kerr.    Inj.,   510.  •  Act    1    of   1877.    h.    S4,      III.    (/). 

.Joyco'H      jJfH'triiK'H,      45;      Ihlh  (Sec   .Iovcc'h   J)octriiie8,   45.) 
V.  Slrvtl.l  Uaro,  I  »«i ;  Act  I  of  IH77.  •    //-..    III.  {h). 

n.    5«,   cl.      (r)  :    Hnn'jii    I'lii    v.    linlin. 
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Act  are  all  rxainpU's  of    the    class    of    cases    vvliere  an 
Injunction  is  .sought  to  enforce  an   obligation  arising  out 
•of  some  fiduciary  relation.'     Illustrations  (6)  and  (/)  have 
been    already    cited.     In   Illustrations     (c)    and    {d),  the 
directors  stand  in  a  fiduciary  relation  towards  the  share- 
lioldei-s.       The     case     of     an     executor    dealt    with    by 
Illustration  {e)  approaches  that  of  a  trustee  and  is   here- 
inafter separately   dealt  with.     Illustration  (r/)    referring 
to  voluntary  settlements  ''is  the  coniplementt  to  section 
21,  clause  {d),  and  section   25,  clause  (c),  and  lUustration 
{d).     These  show  that  neither  a  purchaser  with  notice  of 
a  prior    voluntary    settlement,    nor  a    vendor    who    has 
made  a  prior  voluntary    settlement,    can  enforce  specific 
performance  of  the  cor\tract ;  that    is,    in  6ach  case  the 
other  party  to  the  subsequent  contract  may  avail  himself 
of  the  fact  of  the  prior  voluntary  settlement  as  a  defence 
to  a  suit  for  specific  perfomance  of  the  contract.     Here, 
in  Illustration  ((/),  we  have  the  case  put  of  one  interested 
under  a  prior  voluntary  settlement,  actively  interposing 
as  against  the  settlor,    to  restrain  a  subsequent   contract 
of  sale,  though  we  should   also  note   that  the   Injunction 
does  not  operate  here  indirectly  as  a  specific  performance 
of  the    settlement,    but  only   to   prevent  an    extraneous 
act  in  violation  of  it.     As  against  the  intending  purchaser, 
the  proper  course    is  to    give    him    notice    of   the"  prior 
settlement.     It  is  only  a  settlement  of  which  there  might 
be  specific  performance  under  section  12,  clause  (<i.),  that 
is  entitled  to  the  indirect  protection  of  an  Injunction  as 
suggested  by  Illustration  (7)."'^     Illustrations  (/?)  and  (i), 
which  are  similar  cases,   refer  to  the  equitable  jurisdic- 
tion to  correct  abuse    of    confidence  and  to    restrain  by 
Injunction  the  publication  of  confidential  communications, 


>  Collett'8  Specific  Relief  Act,  290.  «  Ih.,  295,  296, 
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papers  and  secrets.  In  all  cases  where  a  confidential 
relationship  can  be  shown  to  exist,  the  Court  fastens  an 
obligation  on  the  conscience  of  the  party  who  has 
derived  any  confidential  communication  through  that 
relationship,  and  will  enforce  it  against  him  in  the  samp 
manner  as  it  enforces  against  a  party,  to  whom  a  benefit 
is  given,  the  obligation  of  performing  a  promise  on  the 
faith  of  whicli  the  benefit  has  been  conferrel.'  I'pon 
this  principle  persons  to  whom  such  confidential  com- 
municatioTjs  have  been  made,  and  persons  into  whose 
'  possession,  or  to  whose  knowledge  documents  have  come- 
in  the  course  of  their  employment,  whether  as  legal  or 
medical  advisers,  agents,  assistants,  clerks  and  the  like, 
will  be  restrained  by  Injunction  from  making  them  public 
or  communicating  their  contents  to  a  stranger  in  breach 
'of  the  trust  and  confidence  reposed  in  them.'  In  the 
case  of  solicitors,  a  distinction  has  been  drawn  between 
cases  where  the  solicitor  voluntarily  makes  a  commu- 
nication of  what  has  come  to  his  knowledge  in  the 
course  of  his  professional  employment,  and  cases  where 
he  is  required  to  disclose  what  he  knows  bv  givinor 
evidence  in  Court.  In  the  one  case  the  Court  will,-'*  ami 
in  the  other  case  it  will  not  '  interfere  by  Injunction, 
the   propriety  of    his   being   examined  being   left   to  the 


I    Moriioii     V.     Mill//.     '.)     H;i..     '2't'>-  sioiiiil     i inimiicatidn*,     si'o   tin-     Iii- 

•  Kf>rr,  Iiij.,  48H:*.Joycf''i  Dix'tniir-i.  diitii  i;\iil(iHc  Ait  (I  ot  IMTJ).  ss. 
I.'{«.  22t.  Thf  protoc'tion  (iocs  not.  I2(i-li'!).  AiticiT  Ali  aii'l  Wofxl- 
oi  four«f",  cxtciul  to  cnm'-i  wlicic  ji  mflfc's  l,;i\\  <p|  Kvidcnci-,  .'trfl. 
friiiidiilont  tniiiMiwtioii  has  come  K'l,  The  hiw  rchitirij;  to  profcs- 
to  the  knowle<lj{C  of  u  pcisoii  in  the  »ioniil  coniniiiniciitions  bctwoeii 
coupHR  «if  (mm  cniploynicnt.  Hince  Holicitor  jikI  client,  is  (with  the 
"an  employer  can  linve  nr)  property  exception  nf  the  snhstitntiofi  of 
in  ininuitoiiN  HcerelH."  Iliirl.tidr  v.  "illepnr  for  criminal'  purpo.se  in 
Oulram,  3  Jiir.,  N.  H..   40.  h.    |2(1)   the  name  in  [ndi.i   as  in    Kng- 

•  [^.win  V.  Sinilli.  I  .Mac.  k  (;..  417.  land.      Fniiiiji      lihiaiji     \.      Malum- 

•  Ilffr  V.  Wnnl.  .lueolw,  77.  Am  niiitf  f)li,iii.iln<i.  I.  I,.  I!.,  |,h  Itoin., 
to    the  privilege    relating    to    profes.  2H'.i  (lsf);i). 
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consideration  of  the  Court  before  which  he  ia  to  appear 
as  a  witness.  Witli  a  further  view  to  the  protection  ot 
a  client  froni  the  disclosure  of  confidential  communica- 
tions, the  Court  will  not  |)<'rniit  a  solicitor  who  lias 
been  employed  by  one  party  to  a  suit  to  act  for  another 
party  to  the  same  suit,  either  in  that  suit  or  in  a  tran- 
saction which  flows  out  of  it  and  is  clearly  connected 
with    it  against  his  former  client.' 

Similarly  if  a  person  who  has  a  trade-secret  employs 
others   under   a   contract   either   express   or  ^mplied,   or 
under  a  duty,    express    or    implied,    those     others    may- 
be    restrained      by     Injunctions     from     disclosing  '  the 
secret.* 

Analogous  cases  may  be  found  in  the  ."ules  regulating 
the  issue  of  Injunctions  against  the  publication  of  letters* 
and  other  unpublished  matter.  The  receiver  of  a  lette'r 
has  the  right  to  the  possession  of  it,  but  he  has  no  right, 
subject  to  certain  recognised  qualifications,  to  publish 
it  without  the  consent  of  the  writer.  On  the  other  hand 
as  the  right  to  publish  belongs  to  the  writer,  the  receiv- 
er cannot  prevent  'ts  publication.  Should  the  receiver 
threaten  to  publish  the  letter,  he  may  be  restrained  by 
Injunction  from  so  doing,*  and  the  Court  may  order  the 
letter  to  be  destroyed.^ 


1  Liltle  V.  Kiiifjuwood  VoUieries  the  Court  interf-.-rcs  to  protect  the 
Co.,  20  Cli.  1)..  733.  This  princi-  vendor's  right  of  property  and  not 
pie  does  not  extend  to  (|uestion8  aris-  because  letters  are  written  in  con- 
ing under  the  ])ractice  of  retainer  of  fidenee  :  Gee  v.  I'rilcharil,  2  Swnnst., 
counsel.  Jiai/lis  v.  Groitl,  2  .M.  &  K.,  420  ;  but  set  also  Kerr,  Inj.,  408, 
317.  See  generall.v  Kerr,  Inj.,  489,  491.  494;   Spelling,  o/).   cit.,  §  567. 

•  A«t  I    of    1877.    s.    .=)4,    111.    (j);  ♦  Act   1  of  1877,  s.   54,   111.   {y). 
Kerr,    Inj.,   491,    492  ;  Joyce's    Doc  &  //<.,  :^.  .^o,  111.  (rf)  ;  see  generally 
trines,    224,    225;    Spelling,  »/>.    cit.,  Kerr,    Inj.,      498—501.     The     appli- 

o6S;  Mernjiveather  V.  Moore  {\H'.)2),  cation  for    an    Injunction    should    be 

2  Ch.,   518.  made      without  delay    before    defcii- 

•  It  has,   however,  been  said  that  dant  hjis   incurred  expense:    ih.,  .VX). 
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Similarly  the  publication  of  lectures  may  be  restrained, 
when  such  publication  is  a  violation  of  trust  or  confi- 
dence.' In  the  case  of  other  unpublished  manuscripts, 
drawings  and  the  like,  the  author  and  composer  has  an 
absolute  property  in  his  work  before  publication.  He 
may  prevent  publication.  lie  has  a  right  to  the  first 
publication,  and  whoever  deprives  him  of  that  privilege 
is  guilty  of  a  wrong  which  the  Court  will  endeavour  to 
restraiii.  Tp  restraining  by  Injunction  the  publicatiou 
of  a  mamjscript  or  other  unpublished  matter,  the  Court 
<?xercises  an  original  and  independent  jurisdiction  not 
for  the  protection  of  a  merely  legal  right,  but  to  prevent 
\vhat  in  equity  the  Court  considers  and  treats  as  a  wrong, 
whether  arising  from  a  violation  of  an  unquestionable 
right  or  from  a  breach  of  contract  or  confidence.'^  The 
exclusive  right  of  the  author  or  composer  ceases  upon 
publication.  After  publication  the  right  exists  only  by 
.Statute  under  the  name  of  copyright,  and  the  jurisdiction 
bv  interlocutory  Injunction  against  the  violation  of 
•copyright,  is  in  aid  of  the  legal  right,  and  is  founded 
upon  the  necessity  of  protecting  the  pro])erty  from 
irreparable  damage  pending  the  trial  of  the  right. "^ 

Equity  will,  when  there  is  a  duty  incumbent  upon 
one  occupying  an  ordinary  relation  as  that  of  agent,  to 
■deliver'  a  thing  in  spzcie,  attach  a  trust  to  the  article  to 
■compel  such  j.lelivery,  and  enjoin  its  transfer  to  another 
per.-ion  than  its  owner.' 

With  regard  to  the  parties  who  should  sue  for  an  In- 
junction in  castes  of  breach  of  trust,  either  the  benefi- 

r'atVd     V.   Simf,      12     .\p|>.     Ca.,  •  See  post,   Ch.   XI. 

.•}2rt.  *  Spelling.  "/'•  '•''•.  S    ■">'*■' :   ■S'"'"''" 

•  Pfincf.   Alherl  v.  Slrangc,   1    .Mao.  sH    v.    Conkann.    3    1*.    \Vin«..      :!S0  : 

A   <J.,    42.     Sep    fti    to    tliin      Mrrnj-  Arundd    v.    Pliillip''.    \*>    V.-<..    i:{<); 

wrnllur  V.  Moore  (IH92),   2  Ch.,   R22 ;  Snlhrouii      v.      Thnmln,,,     M'      Vck. 

itnd    g"n<Tiilly   om   to    Injuiutioii'i   in  Itl3;    Filli   v.   /{<<iil.   .'(   \  >  s.,    I(i:{. 
theM   ra— "  •    K<rr,    Iiij.,  t't.T- (fts. 
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cial  owners  or  tlu-  co-trustL^o^  may  so  sue'  Wlicro  a 
person  has  a  common  iiitcicst  witli  others  in  a  trust-fund 
or  trust-estate,  he  mav  sue  on  behalf  of  himself  and  the 
others  for  the  protection  of  the  property  hy  Injunction.- 
Witli  reganl  to  suits  against  companies  and  corjjorations 
see  §§  (i'i  (ii),  <)'"5  (iii).  In  the  case  of  the  alleged  breach 
of  any  express  or  constructive  trusts  created  tV.r  public, 
charitable  or  religious  purposes,  the  Advocate-General  ^or 
two  or  more  persons  having  an  interest  in  the  trust  with 
his  consent  may  sue  in  respect  of  such  bread:  of  trust.' 
Though  the  protection  and  proper  administration  of  trusts  ' 
is  a  matter  of  great  importance,  great  care  should  be 
exercised  in  the  granting  of  interlocutory  Injunctions 
against  trustees,  lest  by  tying  their  hands  the  trust-estate 
may  be  left  without  a  representative.  The  trustee  should 
not  be  divested  of  his  trust,  until  he  has  had  an  oppor- 
tunity of  answering,  except  in  a  case  of  pressing  necessity 
and  imminent  probability  of  great  danger  and  detriment 
from  delay.  The  charges  should  be  specific  and  the  writ 
will  not  be  awarded  i!i  the  first  instance  upon  mere 
f^eneral  charges  of  abuse  and  violation  of  trust.' 

No  suit  against  a  person  in  whom  property  has  become 
vested  in  trust  for  any  specific  purpose,  or  against  his 
legal  representatives  or  assigns  (not  being  assigns  for 
valuable  consideration)  for  the  purpose  of  following  in 
his  or  their  hands  such  property  is  barred  ]?y  any  length 
of  time."'  But  a  suit  by  trustees  against  their  co-trustees 
praving  for  an  Injunction  to  restrain  the  defendants  from 

1  Aft    I    of    IH77.     s.    54,    111.    ('')  ;  private   ciulowmPtits.      sw        Bio/o. 

Vaman    v.      MnniciimUlij     of     fiholo-  m.,hun      Dosx      v.      Ilurndiill      Dnxx. 

j,nr.   I.  L.    H..  22   Bom.,  652  (1897);  I.L.    K..   -^  Cal  .  7(K)  (IS,S(M. 

as  to  fo-triwtees,     see    RniKjn    l'<ii  x.  ■»  Spelling's    Kxtiiididin-ti y      Itelicf, 

B^/,„.   I.  L.  R..  20     .Mad..  40:M  1^97).  S  o.i8. 

»  KeiT.    Inj.,    519:    see    Civ.    Pro.  »  Ait    .\V     of     1«77    ( l.iniitrition). 

Code    9    30.  •■*•  "^>    see  eases  titvd  ill  Mitras   Limi- 

•  Civ.    I'ro.    Code,    s.    539.     As    to  tation    Aet,    3rd   Kd..  oS9— 596. 
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excluding  them  from  management  is  not  within   the  oper- 
ation of  the  last  mentioned  section.' 

Much  of  the  former   iurisdiction   of   equity  to  control^")  .^°j""^'^">"' 
by  Iniunction  and  other  equitable  remedies  is  now  exer-  ^°''^.  i""^ 
cisable  by  the  Court  of  Probate  Jurisdiction.     The  Pro-  tors. 
bate  Division  in  common  with  the  other  Divisions  of  the 
High  Court  in  England  has  power  to  grant   Injunctions, 
and  to  appoint  Receivers  under  and  by  virtue    of    the 
J  iidicature  ^  Act.     And    though     other    Divisions   of    the 
Court  ma^  also  have  powers  in  respect  of  a  deceased's 
estate,  yet  applications  which  are  properly  made  in  the 
Pf"obate  Division  will  not,  if  made  elsewhere,  be  encourag- 
^ed,^     In  this  country  in  which  the  same    Courts  exercise 
concurrently,  •  the  ordinary  Civil  and  Testamentary  and 
Intestate  Jurisdictions,   the   power  to  grant  Injunctions 
in  these  matters  is,  as  is  now  the  case  in  England,  based 
upon  Statute.     The  equitable    jurisdiction    to    interfere 
by  Injunction  is  referable  to  the  trust-relation  which,  not- 
withstanding the  increase  of    legislation  on    the    subject, 
executors  and    administrators  still    hold    to    all    parties 
interested  in    the   estates   entrusted    to    them.''     Persons  ' 
entitled  to  relief   by    Injunction    against    executors    and 
administrators  are  those  directly  entitled  to  the  beneficial 
interest,  either  as  heirs  or  devisees,  in  the  estate    in    the 
actual  'charge  of  executors  or  administrators,    or  persons 
less  directly  interested  as  being  creditors  of  the  deceased's 
estate.     The  Court  will   restrain   all  breaches  and  abuses 
of  trust  with  regard  to  the  disposition  of  the    assets.     So 
if  an  executor,*  through    misconduct     or    insolvency,    is 
bringing   the    property  of    the  deceased  into  danger,  the 
Court  may  grant  an  Injunction    to    restrain    him    from 

>    Rawfa  Pat  v.   Baba,  I.   L.  H.,   '20       <)§    i>7l.    585;    WiiliiiiiiH  on  ExociiIoi'h 
.Ma<l.,   3«H   (1H»7).  !Mli    Ivl..   pp.    187.   4X1,    IBM. 

•  Sii»!llin({'M      Kxtritortlinary   lU-liff.  •  Spelling,   op.  cil.,   jj  672. 
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getting  in  tht>  assets/  and  will  otherwise  interfere  for 
the  protection  ot  the  estate.  The  Court  will  not  re- 
strain an  cxtM-ntoi'  I'roni  parting  with  the  assets,  unless 
a  ease  ()f  [)ast  or  probable  misapplication  of  them  has 
been  maile  out.''  Creditors  will  not,  as  a  general  rule,  be 
entitleil  to  an  Injunction  except  in  the  case  of  waste  or 
mismanagement  whereby  payment  of  the  indebtedness 
to  them  is  imperilled.  And  an  Injunction  is  properly 
granted  against  executors,  who  refuse  to  distribute  the 
estate  rateably  among  the  creditors  and  in  a^jcordance 
with  the  terms  of  the  devise  and  are  threatening  to 
secure  certain  favoured  creditors  not  entitled  to  pre-^ 
ference.'^  There  is  nothing  to  prevent  several  creditors 
or  legatees  severally  instituting  actions  for  administra- 
tion ;  but,  as  a  general  rule,  a  stay  of  proceedings  will  be 
directed  when  a  decree  for  administration  has  been  made 
in  any  of  such  actions,  inasmuch  as  such  decree  is  for 
the  benefit  of  all  creditors  who  may  all  come  in  under  it 
a)id  receive  payment  of  their  debts  in  due  course  of  ad- 
ministration/ If  .]  in  an  administration-suit,  to  which 
a  creditor  B  is  not  a  party,  obtains  a  decree  for  the  ' 
administration  of  C's  assets,  and  if  B  proceeds  against 
C's  estate  for  his  debt,  A  may  sue  for  an  Injunction  to 
restrain  B.^  The  jurisdiction  is  not  confined  to  those 
entitled  to  the  beneficial  interest  in  the  trust  fiind  in 
-charge    of    executors    and     administrators,  '  but    will    in 


1   Act  I  of  1877,  s.  54.   Ml.  (f)    Ken.  I.  L.  R.,  15  Cal.,  202  (1888). 
Ini-.    508.  *   Act.    I    of     |877,    s.     54,    111.    (7); 

*  Kerr,  Inj.,  5(»9.  Lutcheemund  Sett    v.    <S'.     .1/.   lu.inni- 

*  £fem  V. /?/«»(, 72  Ga.,  1G2  (Amor.);  money  Dossee,  1  Ind.  Jiir.  N.  S.,  !t 
Depau  V.  Moses,  .*}  Johns.,  Ch.,  (1866).  In  the  last  mentioned  case,  it 
:}49  (.Amer.)  cited  in  Sjielling,  op.  cil..  wat- held  that  the  ajipli nation  wa«  pio- 
^).  465.  peilv  entitled  in  the  original  j)rocced- 

*  Williams  on  Executors,  1802.  ing  in  .shioh  the  order  for  ad minii'^^ra- 
19<)8;  S[)elling    op.    cit.,    §582;  Soohul  tion   had    been   made. 

<Jhit}vlf'r   f^w  V.    Riissirii     hill    Mlltir. 
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proper  cases  be  administered  in  their  favour.  Relief  is 
as  freely  granted  in  favour  of,  as  against  executors  and 
administrators,  where  necessary  for  their  protection  in 
administering  the  estate.^  So  an  [niunction  has  been 
granted  before  probate  on  tlie  application  of  a  person 
appointed  executor  to  restrain  another  person  appointed 
co-executor  from  intermeddling  with  the  estate  and 
improperly  deaUng  with  it  before  probate.* 

Tn  all  splits  concerning  property  vested  in  a  trustee, 
executor*  or  administrator,  when  the  contention  is 
between  the  persons  beneficially  interested  in  such 
property  and  a  third  person,  the  trustee,  executor  or 
administrator,  shall  represent  the  persons  so  interested, 
and  it  shall 'not  ordinarily  be  necessary  to  make  them 
parties  to  the  suit.  But  the  Court  may,  if  it  thinks  fit, 
order  them  or  any  of  them  to  be  made  such  parties.^ 
When  there  are  several  executors  or  administrators,  they 
shall  all  be  made  parties  tu  a  suit  against  one  or  more  of 
them  :  Provided  that  executors  who  have  not  proved 
their  testator's  will,  and  executors  and  administrators 
•  beyond  the  local  limits  of  the  jurisdiction  of  the  Court, 
need  not  be  made  parties.*  Unless  the  Court  directs 
otherwise  the  husband  of  a  married  administratrix  or 
executrix,  shall  not  be  a  party  to  a  suit  by  or  against 
her.*-  • 

The  jurisdiction  of  the  Court  to  interfere  by  Injunc-  (iii)  ii.jum> 
tion  against  the  acts  of  public  corporations  or  whatever  ...i i.omUons. 
nature  is  based  upon  the  relation  of  trust.     A  corporation, 
like  an  individual,  may  dispose  of  its  property,  and  the 
Court  will  not    interfere,    unless  a  trust   and  a  breach  of 


I 


HpclliiiK,   op.  cit.,     57:5.  Act  1  of  1877,  a.  51,  III.  (y). 

•  In  the   «oo<bi  of   Mfytre,   l<  I'.   \).,  •  Civ.   IV.  Uodo,  s.  137. 

aO;    "teo   William*  op.  cU.,  l»o3  iw   to  ♦   lb.,  s.  4:i8. 

the  OTc"cut<ir*t  right  to  iva    liijunotion,  •   Ih.,  «.   439. 
.«ee    Williaini,    op,    cU.,    1709  nii'l    c'. 
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that  trust  is  established.  If  corporate  property  be  affect- 
ed by  a  trust,  the  power  and  jurisdiction  of  the  Court  to 
enforce  and  execute  the  trust  attaches  equally  as  it  does 
upon  other  property.'  Public  functionaries  or  bodies 
incorporated  by  Statute  for  a  particular  purpose  or  the 
promotion  of  a  public  benefit,  may  not  exceed  the 
jurisdiction,  which  has  been  entrusted  to  them  by  the 
Legislature.  So  long  as  they  strictly  confine  themselves 
within  the  limits  of  their  jurisdiction,  and., proceed  in 
the  mode  which  the  Legislature  has  pointed,  out^  the 
Court  will  not  interfere  to  see  whether  any  regulation  or 
alteration,  which  they  make,  is  good  or  bad  ;  but  if,  under 
pretence  of  an  authority  which  the  law  does  give  them  to 
a  certain  extent,  they  go  beyond  the  line  of  t'neir  authority 
and  assume  to  themselves  a  power  which  the  law  does 
not  give  them,  the  Court  no  longer  considers  them  as 
.acting  under  the  authority  of  their  commission,  but  treats 
them  as  persons  acting  without  legal  authority.^ 

Where  a  public  body  has  received  by  statute  a  discre- 
tionary power  and  is  laid  under  an  obhgation  to  do  a 
particular  thing,  such  as  to  levy  and  collect  a  rate,  an  In- 
junction cannot  be  granted  by  a  Court  so  as  to  deprive 
such  public  body  of  the  power  of  exercising  its  discre- 
tion or  to  prohibit  it  from  discharging  the  obligation.* 
In  the  case  of  corporations  for  charitable  purposes  such 
as  hospitals,  free  schools  and  the  like,  the<  Court  has  no 
jurisdiction  to  interfere  with  the  visitorial  power  unless 
it  finds  a  breach  of  trust  ;  but  where  there  is  a  breach  of 

. ^—-^ — . — — *•  ■    '   —        -  -.,  .        -  .  _■ 

1  Kerr,   Inj.,   506 ;    High,  Irij.,  C'hs.  £49,    254  ;  9  Kim.,  66  ;  Joyce's    Prin- 

XXI,    XXII       Sp"!ling'9     Extraordi-  ciples,     24,     25;  Kerr,  Inj.,  668;  see 

nary  llelief,  CA.  XVI.     See  also  Clutk  High,  Iiij.,§  VMH,  el  seq.,  as  to  Injuuc- 

and    Becker'?    Rccoivers  of    Corpora-  tion^  against  public  officers, 

tion  ,   2nd    Ed.    and   .Joyce's   Inj.,  p.  "   The    Municipal  Commissimutrn  for 

718    (Corporations    and    Quasi-Corpo-  lite  Town  of  Madias  v.  Branson,  I.  L. 

rations).  R.,  3  Mad.,  201   MSHI).     Hee  Joyce's 

•  Frewin    v.    Lewis,  4    My.    k   Cr.,  Inj.,  730. 
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trust  the  Court  will  interfere  to  see  the  trust*  properly 
performed  notwithstanding  that  there  may  be  a  general 
or  special  visitor.'  A  municipal  corporation  is  con- 
sidered to  hold  a  similar  relation  to  the  citizens  and  tax- 
payers within  its  boundaries  as  that  held  by  a  private 
corporation  to  its  members  ;  that  is,  it  occupies  the 
relation  of  a  trustee.  As  agents  and  trustees,  those  for 
the  time  occupying  municipal  offices  may  be  called  to 
account  in » equity  by  various  actions  and  restrained  by 
InjunctioA  from  all  breaches  of  trust  and  abuses  of 
power.'     In  the  case  cited  below^  the  Court  observed  as 

..follows  :—"  There  can,  I  think,  be  no  doubt  that  if  the 
Port  Trustees  or  any  other  corporation  or  public 
■company   in  "Bombay   were    to   do  or  attempt    to  do  any 

^  act  in  excess  of  their  powers,  as  contained  in  the  Charter 
•or  Legislative  Act  from  which  they  derive  tlieir  being, 
and  such  acts  would  be  injurious  to  the  rights  of  property 
of  an  individual,  such  individual  would,  on  general 
principles,  have  a  right  to  the  protection  of  this  Court  by 
Injunction  or  other  appropriate  relief."     So  a  suit  will  lie 

at  the  instance  of  individual  tax-payers  for  an  Injunction 
restraining    a  municipality  from  misapplying  its  funds,' 


'  Kerr,  liij.,  ."i72  as  t<}  municipal 
corporations  nee  16.,  5H7,  .Joyce's 
Inj..  7IS  anl  iinil.^  .spii-ifuiil  or  eccle- 
«iaatical  '^jrponitions,  Korr,  Inj.,  .")7.'}  ; 
quasi  cor[>oratiorui  agizregato,  Joyoc'^ 
Principles,  :?W9 ;  ((iiasi  corporationn 
•ole;  Joyco's  Inj.,  •75.'{;  anrl  iiH  to 
clubH,  sociotieH  and  raxtcfl. 

'  Spclling'-i  Kxtraonlinary  Kcliff, 
J  676;  Hitfli,  Inj.,  K  12.16.  Seo  AVit 
London  v.  lirainard,  22  f'onn.,  5.'>2-6 
(Ainnr.),  ciU-d  in  Joyce '«  Inj.,  7.JI. 
.Viuniiipal  y\cfs  frc(|iiontly  oxprc««ly 
declare  that  rnmiicipal  fund.;'  are  to 
be    held    and    uppli>Hl  by    the    rnurilcj. 


palitic-i  aa  trustees.  See  Vainan  v. 
Miinicipalily  of  SlMlapur,  1.  L.  R., 
22  Bom.,  652  (1897).  A  municipal 
corporation  is  bound  by  the  act?  of 
its  officers.  Tvllaram  v.  Corporation 
„<  OakiUia,  7  C.  W.  N.,  329  (1903). 

■  Slfpherd  v.  Thr.  Tniste.M  of  ihv 
Port  of  Bombati,  I.  L.  U.,  1  Bora.,  132, 
142  cited  with  ajjproval  in  Vatnaii  v. 
Mitnici'/nlit!/  of  Sfiolapur,  I.  L.  R., 
22     Bom.     651    (IH97). 

*  Vniiiaii  V.  MiiiiicifMilily  of  A7jo- 
lopiir,  I.  L.  I!..  22  liuni.,  U46(1P97); 
as  to  the  nii'<application  ot  ccrporntc 
Uw<U.   ■■r<-  K-ir.   Inj.,  r.«0— (>7I. 
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as    also    to  restrain  by  Injunction   a  municipality    from 
levying  an  illegal  tax,' 

But  an   injunction    will  not  be    granted    when  equally 
efficacious  relief  can  be  otherwise    obtained.     So   in   the 
undermentioned  case'  the  Surat  City  Municipality  served, 
under    section  82    clause    (3),  of    the  Bombay    District 
Municipal  Act  (III  of  1901),  a  notice   of    demand    upon 
the   plaintiff   for  house-tax   due   by   him.     The   plaintiff 
instead  of  proceeding  under  section  86  of   the  Act  institu- 
ted a  suit  in  the  Civil  Court  for  an  Injunction  to  restrain 
the    Municipality    from    recovering    the    house-tax    from 
him.     The  lower  C'ourts   rejected  the  claim  on  the  ground, 
that,  as  the  plaintiff  had  omitted   to  appeal  to  a    Magis- 
trate under  section  86  of  the  Act,  his  sui^  was  prema- 
ture.    Held,  that  section  86  was  permissive    merely,  and 
that  it  did  not  make  it  incumbent  in  every  case  upon  a 
party    complaining    of    an    illegal    levy    of  a  tax    by  a 
Municipality    to  appeal  against  the  action  of  the  Muni- 
cipality to  a  Magistrate    before    suing  in  a  Civil  Court. 
But  held,  also  (confirming  the  decree),    that  the  Injunc- 
tion prayed  for  in  this    case  could  not  be   granted.     By 
section    56  of    the    Specific    Relief  Act    an    Injunction 
cannot  he  granted,  where  efficacious  relief  can  be  obtained 
by  any  other    usual  mode  of    proceeding.     Section  86  of 


1  The  Sural  City  M utiicifalily  v. 
Ochhavaram  Jamnada-i,  I.  I..  H.,  21 
Bom.,  630.  («i  (1896):  in  this  lase 
tl>'.-  injunction  whir-h  liad  been  grunted 
by  the  first  (!ourt  -wa.s  dissolved  and 
the  suit  dismissed  upon  the  ground 
onlj'  that  t\v-  tax  was  legdlly  im;>o«ed. 
In  the  earlier  ease  of  Hormaaji  Ktinel- 
ji  V.  IF.  G.  Ped'lor,  12  Bom.  H.  V.  H.. 
19?)  (1875),  the  Court  appears  to  have 
doubted  whether  the  Court  ought  to 
interfere  by  way  of  Injunction  with 
the  exercise  of  a  riglit  or  allegt-d  riglit 
of    officers    of    a    municipal    body    to 


levy  taxes  and  dues.  It  is,  however, 
submitted  that  Injunction  is  the  pro- 
per remedy  to  prevent  tlie  collection 
of  an  illegal  tax  {see  Spelling's  Rxtra- 
ordinary  Relief,  §  644.  and  Ch.  XV 
fxissim,  where  tfi'e  subject  of  Injunc- 
tions pertaining  to  taxation  is  fully 
dealt  with) — at  any  rate  where  tliere 
are  special  circumstances  attending 
the  threatened  injuiy  to  distinguish 
it  lioni  a  mere  trespass.  High, 
Inj.,    S    4«o. 

9  Chinnlal    v.     Sural    City     Muni- 
cii^ilih,.  I.  I,,  i;..  27  Horn..  403(1903). 
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Bombay  Act  (III  of  1901)  gave  a  remedy  to  the  plaintiff 
but  instead  of  resorting  to  it  be  filed  tbis  suit  for 
Injunction.  It  was  discretionary  for  a  Court  to  grant  an 
Injunction  and  tbat  discretion  mu'=^t  be  exercised  judicially 
with  extreme  caution  and  only  in  very  clear  cases.  Tbis 
was  not  a  case  of  that  kind. 

A  contract  made  by,  or  on  behalf  of.  a  corporation. 
or  public  company  created  for  special  purposes  which  is 
in  excess  oi.  its  powers  cannot  be  specifically  enforced, 
and  therofore  no  Injunction  can  be  issued  in  respect  of 
the  breach  of    such  a  contract.' 

With  regard  to  the  parties  in  an  action  against  a 
corporation,  the  English  rule  is  that,  if  there  is  a  trust 
for  public  purposes,  or  the  act  complained  of  affects  the 
revenues  of  the  corporation,  the  suit  should  be  instituted 
by  the  Attorney-Genejal  at  the  instance  of  a  relator  or., 
if  he  declines  to  interfere,  a  certain  number  may  file  a 
bill  on  behalf  of  themselves  and  others  making  the 
Attorney-General  defendant.  If  the  trust  be  of  a  private 
nature  the  Attorney-General  should  not  be  a  party.-' 
In  the  case  of  jMiblic  charities  the  Code  of  Civil 
Procedure  provides  for  a  suit  a^  the  instance  o'  the 
Advocate-General  or  two  or  more  persons  interested  in 
the  trust,  who  have  obtained  his  consent.'  Tn  other 
cases,* where  there  are  numerous  parties,  one  |)arty  may 
sue  or  defend  on  behalf  of  ;)ll  in  the  same  interest.'  It 
has  further  been  held  that  a.'^  an  individual  shnrc-lioldor 
or  policy-holder  may  sue  a  company  in  the  funds  of 
which  he  is  intere.sted,  an  individual  rate-payer,  though 
his  personal  interest  ma)'  !»»•  small  but  not  less  real, 
may  sue  a  municipal  corporation  to  the  funds  of  which 
he  contributes  and  in  the  proper  application  of  which  he 

I  Art  I  of  1877,  0.  21.  '•!.  (/).  '  Oiv.   I'r.   Code.   h.  r<:w. 

'  K.  rr.    Inj.,  f)«7.  *  lb.,  s.  3(". 
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is  necessarily  interested.'  An  Trijunction  directed  to  a 
corporation  or  pnbli<-  company  is  binding  not  only  on 
the  corporation  (U-  company  itself,  but  afso  on  all 
members  and  officers  of  the  corporation  whose  personal 
action  it  seeks  to  restrain." 

It  has  been  held  that  delay  in  making  an  application 
to  restrain  a  corporation  from  applying  the  corporate 
funds  to  other  purposes  than  the  proper  purposes  of  the 
Act  is  not  material.* 


'  Vaman  v.  Municipality  oj    Shola-  lief  Act. 
pur,  1.  L.  R.,  22     Bom.,  6-t6  (1897).  •   Civ.  Pr.  Code,   8.  495. 

ill  which  the  plaintiff's  suit  was  held  •  Atifwrny-Oeneral     v.   Kastlaie,   II 

not  to  fall  within   tJic  prohibition  of  Ha.,   228  ;  Attorney -Genera  I  v.  Mayor,  > 

olaiise  (k)  of  s.  .56  of  the  Specifij  Re-  kc,  of  Plymouth,  I  W.  R.,(Eng.),  44.5. 


CHAPTER  VII. 

Injunctions  in  casks  of  Tort. 

§    b:3.     Torts.  ('>)  Injuiution. 

I  64.     Who    mA"    sue  and  be  sued  §  66.    Principles   upon    which    an 

IN  RF*PECT  of  Torts.  Injunction  will   be    grant- 

.  ^  es    Remdies  in  case  of  Tort  :  ed  in  cases  of  Tort. 
(a)  Da'tiJigps. 

*•  §     63.     So  far,  the  meaning  of  an  Injunction  as  a  form        Torta. 
of   relief,   the  .principles   upon   which,    and   the   practice 
according  to  which,  it  will  be  granted,  together  with  the 
•issue  of  Injunctions  in  the  case  of  judicial  proceedings, 
contract,  transfer  of  property  and  trust,  have  been  dealt 
with.     There  now  remains  for    consideration    only    the 
question  of  the  grant  of  this  relief  in  cases  of  tort.     It 
is  not  proposed,  and  it  would  indeed  be  beyond  the  scope 
of  this  work,  to  deal  in  detail  with  the  substantive  law 
of  torts  or  (which  would  in  effect  amount  to   the    same 
thing)  to  enumerate  every  particular   instance  in  which 
an  Injunction  has  been,  or  may  be,  granted  in  respect  of 
the  threatened   commission   of    a    tort.     In     India    the 
general  principles  governing  the  grant  of  this  form  of  re- 
lief whether  arising  in  contract  or  tort  have  been   codified 
by  the  Specific  Relief  Act.     Whilst  a  correct  apprehen- 
sion of  these   y)Tinciples   is   of  the   first  importance,   the 
cases  to  be   found  in   the  books  under  the  various  heads 
of  tort  are  for  the  most  part  mere  applications  of  those 
principles   to   the    various   circusmtances   which    are  the 
subject-matter  of  the  general  law  of  torts.     The  Chap- 
ters of  this  work,   therefore,   treating  of    Injunctions    in 
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cases  of  contract  and  tort  do  not  purport  to  deal  with 
all  the  instances  in  which  an  Injunction  has  been,  or  may 
be,  granted  against  a  threatened  breach  of  contract  or 
commission  of  tort.  Such  a  treatment  of  the  subject- 
matter  would  in  fact,  involve  a  complete  discussion  both 
of  the  law  of  contract  and  tort  together  with  a  mere  re- 
petition of  the  fact  that  injunctive  relief  is  available 
wherever  there  is  a  threatened  breach  of  an  obligation 
imposed  by  that  law.  All  that  is  really  necessary  is  to 
ascertain  first,  whether  under  the  substantive  law  re- 
lating to  contract  and  tort  there  is  an  obligation,  the 
breach  of  which  is  threatened  :  secondly,  whether  th(i 
general  principles  regulating  the  grant  of  Injunctive  re- 
lief permit  of  such  remedy  under  the  particular  circum- 
stances of  the  case.  Such  instances  as  are  given  of  cases 
in  which  an  Injunction  has  been,  or  may  be,  issued  are 
so  siven  as  illustrations  merely  of  the  practical  working 
of  those  general  principles  which  are  the  real  subject- 
matter  of  this  work. 

There  is  no  codified  substantive  law  of  torts  in  India.* 
Such  law  must,  therefore,  sought  for  in  the  English. 
and  Indian  case  law  and  text-books.' 

The  position  of  the  law  of  torts  in  the  field  of  juris- 
prudence has  been  described  as  follows: — The  members 
of    a     political     society    necessarily    impinge   upon     the 


1  In  1886  Sir  Freckrick  Pollock 
completed  a  draft  of  a  Civil  Wrongs 
Bill  for  the  Government  of  India  wliich 
in  certain  places  departs  from  the 
Existing  Knf.'lisli  Iftw  and  which  will 
be  found  at  p.  5156  of  his  fourth  wlition 
of  the  Law  of  Torts.  The  draft 
however,    wa"    not    proceeded    with. 

'  iS'ee  as  to  the  general  f-aw  of 
Torts,  Pollock  on  Torts,  4th  ed.  (1895); 
Clerk    and    T.indseH's   Law   of    Tort*. 


2nd  ed.  (1896) ;  Ball's  Leading  Cases 
on  the  Law  of  Torts  ;  Tnnci'  PrincipU-s 
of  the  T,aw  of  T6rts  (1891 );  UnderhillV 
Law  of  Torts.fith  ed.  (1894)  ;  Bigelo>A''s 
Elements  of  the  LaA^  of  Torts  ;  Alex- 
ander's Indian  Clase-law  on  Torts, 
3rd  ed.  ( 1891 )  ;  Collett's  Manual  of 
the  Law  of  Torts,  7th  ed.  (189.5); 
Text-hooks  dealing  with  specific  bran- 
.•hes  of  the  law  of  torts  are  mentioned 
in  siiccfodinc  pages. 
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free    action    of   each    other.     The    law    determines   what 

amount  of  freedom  of  action  each  member  may  exercise. 

The  rights  of    each  within  the  limits  so    determined  to 

the  unfettered  enjoyment  of  the  benefits  of  social  life, 

so  far  as  they  are  enforceable  by  the  State,  are  called  his 

legal  rights,  and  every  other  person  in  the  community  is 

under  a  legal  duty  to  respect  those  rights  by  so  order- 

in»  his  conduct  as  to  abstain  from  causing  a  violation  of 

them.     Rvejy  legal  duty  towards   a  person  pre-supposes 

in    him  a  ^privilege  to  invoke  the  law  (I)  to  protect    him 

■"against  any  breach  of  the  legal   duty;     or    if   the    legal 

dutv  be  violated,  (2)  to  cause  restitution  to   be  made  or 
'1     ■ 

compensation  to  be  given  to  him. 

A  tort  or  injury  is  a  violation  of  present  right.  The 
right  involved  in  a  tort  is  distinguished  from  that  in  a  con- 
tract by  its  being  in  actual  enjoyment  at  the  time  of  the 
commission  of  the  tort,  while  that  of  a  contract  is  the 
right  to  the  fulfilment  of  a  promise  made  by  some  person. 
Further,  contractual  rights  are  rights  against  determi- 
nate or  known  persons,  while  those  with  which  torts  are 
concerned  are  styled  rights  as  against  indeterminate  per- 
sons, because  it  cannot  be  known  beforehand  who  will 
violate  them.  It  is  a  right  m  rem,  whilst  rights,  aris- 
ing out  of  contract,  transfer  of  property  oj'  trust  dealt 
with  ii?  Chapter  VI.  arc  rights  in  personam  or  rights  of 
that  nature.    . 

Both  rights  may  be  violated,  but  in  the  case  of  a  con- 
tract the  violation  is  and  nmst  be  by  tlic  othov  party  to 
the  contract,  wHilc  in  the  case  of  a  tort  it  may  he  by  any 
mfmber  of  the  fdininunity  or  class  of  the  community. 
The  law  of  torts  lornis  a  portion  of  |)rivat<'  law  whirh  is 
concerned  with  cjuestions  as  between  num  mikI  man  as 
distinguished  from  public  law  which  is  concerned  with 
questions  (I)   hetweeti  iinlividuiils  and   the  coinninnity  as 
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in  criminal  law,  or  (2)  between  the  conununitv  and  another 
coninumity  as  in  public  international  law.  Law  again, 
whether  public  or  private,  consists  of  two  portions,  one 
of  which,  called  substantive  law,  deals  with  rights 
and  the  other  called  adjective  law,  with  the  methods  by 
which  substantive  law  is  administered.'  Injunctions  have 
only  a  place  in  private  law.  The  law  of  torts  forms  a 
part  of  the  substantive  portion  of  private  law.  The  law 
relating  to  Injunctions  forms  a  part  of  the  adjective  por- 
tion of  private  law  or  the  law  of  procedure.     «- 

A  tort  has  been  theoretically  defined  to  be  the  unau- 
thorized  prejudicial  interference  of  some  person  bv  act 
or  omission  with  a  right  in  rem  of  another  person  ;  and 
the  conduct  which  brings  about  the  prejiidicial  interfer- 
ence is  said  to  be  tortious.-'  Considered  more  practically 
and  from  the  point  of  view  of  EngHsh  jurisprudence,  a 
tort  is  an  act  or  omission  giving  rise,  in  virtue  of  the 
■common  law  jurisdiction  of  the  Courts,  to  a  civil  reme- 
dy, which  is  not  an  action  of  contract.*  It  is  commonly 
said  to  be  an  actionable  wrong  independent  of  contract. 

Torts  may  constitute  :  (I)  personal  wrongs,,  viz.,  (a) 
wrongs  affecting  the  safety  and  freedom  of  the  person, 
such  as  assault,  false  imprisonment  and  the  like  ;  (6) 
wrongs  affecting  personal  relations  in  the  family,  such 
as  seduction,  enticing  away  of  servants  ;  (c)  wrongs  affect- 
ing reputation,  such  as  slander  and  libel ;  (d)  wrongs 
affecting  estate  generally,  such  as  deceit,  slander  of  title, 
malicious  prosecution.  (2)  Wrongs  to  property.,  viz.,  (a) 
trespass,  (6)  waste  (c)  interference  wit'h  rights  ana- 
logous to  property,  such  as  private  franchise,  patents, 
<iopyrights.     (3)    Wrongs    to  persons,  estate  and  property 


1  Innes'    Principles   of      the     Law  3  Pollojk    on  Tori,  j).  4  ;  see  also 

Tortfl    (]891),    pp.     1 — o.  the  fuller  definition  given   in  Under 

•  lb.,  p.  0.  hill's  Law  of  Torts,  «th  ed.,  p.  n. 
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oenerally.  such  as  (a)  nuisance,  (b)  negligence,  (c)  breach  of 
absohite  duties  specially  attached  to  the  occupation  of  fixed 
property,  to  the  ownership  and  custody  of  dangerous 
things,  and  to  the  exercise  of  certain  pubhc  callings.^ 

§     64.     Generally  speaking,  every    person    who   has  ;y,';*'i,^'*3yXir 
been  injured  by  the  commission  of  a  tort  may  maintain  l^^.^'^''"^*  °* 
an  action  therefor."     An  Tnjunction,  however,  cannot  be 
granted,  where  the  applicant  has  no  personal  interest  in 
the  matter/   The  question,  whether  a  right  of  action  for 
a  tort  is, assignable  so  as  to  entitle  an    assignee  to  sue 

'  in  his  own  name,  is  one  which  apparently  has  never  been 
decided,  though  presumably,  when  the  question  arises, 
it  will  be  held  that  the  general  rule  is  that  it  cannot  be 
so  assigned.^ '  As  to  the  effect  produced  on  Uability  for  a 
wrong  by  the  death  either  of  the  persons  wronged  or 
the  wrong-doer,  the  general  rule  expressed  in  the  form 
of  the  maxim  ''actio  personalis  moritur  cum  persona'' 
is  that  the  right  to  sue  and  the  liability  to  be  sued  for 
torts,  ceases  with  the  Ufe  of. either  party.^  But  the 
rule  does  not    apply  where  the  tort  consists  of:  (1)  The 

•  appropriation  by  the  defendant  of  specific  property  or  its 
proceeds  or  value  belonging  to  the  plaintiff  f  (2)  an  in- 
jury committed  by  the  deceased  within  one  year  before 
his  death  :'  (-1)  or  an  injury  which  has  occasioned  pecuniary 


I    Pollofk    on    Torts,  p.    7  :   to  tlu'  *  (IcrU    aiid    1  indsill,   op.   ci/.,    46, 

claHdificntioii  there  given  the    fort  of  4'». 
waste  is  addetl.  '   L  lukTliill.  up.  cit.,   120;  Pollock, 

•  There  are  some   cxcciitioii!*  s"  nn  op.cil.^'^b       ''Icrk   imd    Lindsoll.   ,,p. 
alien    enemy  can    otjly    Hue  with    tin  "/..    ti. 

permiH-ion    of    tin-    (Jovciiior-Ci-ncnd.  «  I'liiUips   v.   Ihrnfrait,    i?4  C'h.   D.. 

Civ.  Fr.  Code,  ».   430,  nnd  a  Cori)oni  VM  :   I'ollock,  op.  cil.,    05,  (10  ;  Clerk, 

tion    cannot    sue    for  a,    tort  merely  nnl    l.iudsoll,  op.  cit.,  46,  46. 
affcctinK    its    leputnfion.     Maijor    <>l  i  .\ct  XII  of  1855  ;  Oahil  Chandra 

Atanchest'r  v.  Willifiw.  ls!»l,  I  (.•.  !t..  v.     ««*'>     (leyimi.     Mar..    241,  which 

M,    «ce    I'ndi-rhill,   up.  n'l.,   51,   rirrk  rulin«  ii-*  i<'(!iird.M  an  aetionfor  defama- 

and   Lindi«'ll,  <>p.  ril.,  M.  tion   i^    not    now    law:  Hee  A.-t  X    of 

•  \r\    I    „f    IH77,   -.  5*1.   .1.  (/■).  l><*l-'>.   ^-   208;  Act  V   of   1K«1,  h.  89. 
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l(^ss  to  tlio  estate  oi  a  deceased  committed  within  the 
same  time  ;'  (-1)  an  injury  causing  the  death  of  the 
deceased,  if  he  or  she  knaves  a  wife,  husband,  parent  or 
child."''  Subsequently,  to  the  ])assing  of  llic  last  men- 
tioned Act,"  it  was  enacted  by  the  Succession  Act  and 
the  Probate  and  Administration  Act'  that  all  demands 
and  rights  to  prosecute  or  defend  a  proceeding,  existiiig 
in  favour  of  or  against  a  person  at  the  time  of  his 
decease,  survive  to  and  against  his  executojvs  or  admi- 
nistrators ;  except  causes  of  action  for  defamation,  assault, 
or  other  personal  injuries  not  causing  the  death  of  the 
party,  and  except  also  where,  after  the  death  .of  the 
party,  the  relief  sought  could  not  be  enjoyed,  or 
granting  it  would   be  nugatory.'"' 

As  to  the  persons  who  may  be  sued,  generally  speak- 
ing, every  person  who  commits  a  tort  not  arising  out  ot 
the  performance  of  a  contract  is  liable  to  be  sued.^  No 
person  can  be  sued  for  a  tort  arising  out  of  the  perform- 
ance of  a  contract,  who  would  be  incapable  of  entering 
into  that  contract.^  The  Sovereign,  however,  cannot 
be  sued  :  but    this  exemption    is  personal  and  does  not 

1  Id.;   Haridas  Bamdas   v.  Ravidas       (1896),  169. 

Mathuradas.  1.  L.    R.,    13   Bom.     677  •  The  suggested  oxcoption    of  toits 

(1889).  depending  upon  fraud  or  malice  con- 

2  Act  XIII  of  1855;  see  .Alexander,  mitt^d  by  persons  mentally  incapable 
op.  cil.,  H'.i — 278,  and  cases  there  of  such  (Undcrhill,  op.  cil.',  52  Clerk 
cit^d.  'i"d  Lindseli,  37,  .39)  is  no  real  exc.'p- 

■:  Act  X  of  1865,  s.  268.  tion  (Pollock,  oj\  cit.,  48.)   A  corpoia- 

•  >\ct  V  of  1881,  s.  89.  tion  is  liable  to  be  sued,  for  a  toit  of 

»  See    as    to    the    effect  of    death,  the  thing  done  or  eonimittc-d  is  Mithiii 

marriage  or  insolvency  of    parties  on  the  purpose  for  which  the  corporation 

pending  suits.  Civ.  Vr.  Code,  Ch.  XXI;  exist?,  if  not,  the   person  ftuthorising 

as    to    the    effect  of    insolvency,  see  or  committing  the  tort  can  alone   be 

Underbill,  op.    cil.,    V.iX  ;     Clerk   and  «aed.     Underbill,  52,  55,  Pollock,  .i:}  ; 

Lindsell,  :j«,  37;  Civ.  Pr.  Code,  s.  370.  Clerk    and  l>indsell.    49-52. 

A  cause  of  action  arising  out  of  a  «ta-  »  Jenningt  v.  UuiidoU,  8  T.  R.,  335; 

tntory  duty  to  the  deceased  survives  Bnrnard  v.  l/agyis,    1 4   C.   P.,   N.  S., 

to  his  executors  ;  Peehks    v.    Ommld-  45  ;  Und(  rhill,    .55  ;   I'oilock,    49. 
Iwiotif  Urivin  Ifis'.rirt  Council,  2  ','.  15., 
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extend  to  public  officers  of  State  acting  on  behalf  of  the 
Crown.  The  agent  is  responsible  even  though  the  act 
be  directly  ordered  by  the  Crown.  Nor  can  foreign 
sovereigns  or  ambassadors  of  foreign  powers  be  sued.' 
An  Injunction  cannot  be  granted  to  interfere  with  the 
pubhc  duties  of  any  department  of  the  Government  of 
India  or  the  Local  Government,  or  with  the  sovereign 
acts  of  a  Foreign  Government.^  When  a  suit  was  brought 
against  the  Secretary  of  State  for  India  and  others  to 
restrain  the,  defendants  by  Injunction  from  taking  pos- 
sessions of  the  plaintiff  *s  property  under  colour  of  a  certain 
award  made  by  the  Special  Collector  and  of  the  provi- 
sion of  the  City  of  Bombay  Improvement  Act  (IV  of 
1898)  it  was  held  that  in  that  suit  and  in  the  circumstances 
of  that  case  no  Injunction  could  be  claimed  against  the 
Secretary  of  State  and  that  having  regard  to  s.  424 
of  the  Civil  Procedure  Code  the  suit  was  not  main- 
tainable against  him  in  the  absence  of  notice.'^  When 
several  persons  join  in  committing  a  tort,  the  general 
rule  is  that  each  is  responsible  for  the  injury  sustained 
by  their  conmion  act.  the  liability  of  the  wrong-doer 
being,  as  a  general  rule,  joint  and  several.'  Whoever 
commits  a  wrong  is  liable  for  it  himself.  It  is  no  excuse 
that  he  was  acting  as  an  agent  or  servant  on  behalf  and 
for  the  4)enefit  of  another.  But  that  other  may  well  be 
also  liable;  and  i))  many  cases  a  person  is  held  answer- 
able for  wrongs     not    committed  by    himself,^    as    when 

1  Clerk  iind  Lind-^ll,  34  ;  Rogem  Haja,  3  H.  L.  H.,  1'.  C,  44  (1869) ;  but 
V.  Rajcndro  Hull,  H  M.'l.  A.,  130,  131  see  Krishna  Mohun  Jii/sack  v.  Knii/o 
(|«W).  lichari  Bi/sark,  !)  C.  I..  H.,  1  (1881). 

2  net  I  of  1877,  M.  r;'<,  ';!.  {4}.]  »  Pollock.     07.      So      the     circiiiii- 
•i  l/ari    V.    SecrrJari/     of     Stall'    jor        stiiiirc  that  the  dcfciidunt  was  actiiiK 

fn'ia,  I.    L.    R.,    27  Horn.,    -124.   4.")0  iiiidor  orders  is  no  nnswi-r  to  n  v\»'\m 

(|]K>3).  for    nil    liijiiiii'tion;    Collin!   v.     Mm- 

•  Clork    Riid    Liiid.*-ll,  63  ;  Alc-.x.in-  s/m// (18;w),   I   Ch.,  r)7r.. 
d'-r,  op.  cit.,  an,  (litiitsh  Hingli  v.  Ram 
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Hctnedieii  in 
ciuie  of  toi  f. 


(a)  DaiiiHut't 


(6)  Injunc- 
tion. 


the  wrong  is  conimitteil  by  Agents,  servants  or  contrac- 
tor«i.' 

§  05.  The  remedies,  available  in  the  case  of  tort 
ronunitted  or  threatened,  are  compensation  for  the  in- 
jury by  the  grant  of  damages,  and  [njunctions  to  prevent 
the  commission  or  continuance  of   the  tort. 

As  in  cases  of  breach  of  contract,  the  ordinary  remedy 
in  case  of  tort  lies  in  damages.  There  is  no  fixed  rule 
for  estimating  damages  in  cases  of  injury  to  the  person. 

The  damages  in  respect  of  injuries  to  property  are  to 
be  estimated  upon  the  basis  of  being  compensatory  for 
the  deterioration  in  value  caused  by  the  wrongful  act, 
and  for  all  natural  and  necessary  expenses  incurred  by 
reason  of  such  act.  Where  any  special  damages  have 
naturally  and  in  sequence  resulted  from  the  tort,  they 
may  be  recovered  but  not  otherwise,  and  the  damages 
awarded  must  include  prospective  damages  or  the  pro- 
bable future  injury  resulting  to  the  plaintiff  from  the 
tort.  The  Court  may  consider  circumstances  of  aggra- 
vation and  mitigation.  Damages  in  actions  of  tort 
founded  upon  contract  must  be  estimated  in  tlie  same 
way  as  they  are  estimated  m  breach  of  contract.* 

In  addition  to  the  remedy  by  action  for  damages  in 
respect  of  torts  which  have  actually  been  committed, 
there  is,  in  certain  cases,  an  ancillary  remedy  by  way  of 
Injunction  to  prevent  the  commission  of  torts  which  are 
threatened  or  anticipated  or  in  cases  of  continuing  in- 
juries to  restrain  their  continuance.  Specific  relief  will 
be  granted  bv  way  of  Injunction,  to  prevent  the  breach 


1  See  Clerk  v.  f.lndsdl,  .58—90  ; 
Pollock,  67—95  ;  Underhill.  56—83  ; 
.Mexander,  47,  el  atq. 

*  Indeihill,  96— 112  ;  see  also  Alex- 
ander,   310    and     In'lian    cases  tlicre 


cited  ;  Mayne  on  Damages;  Collett's 
Liiw  of  Torts  and  the  Measure  of 
I)a mages  ;  Clerk  and  Lindsell,  op. 
ciV.,  Ch.  VI. 
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of  an  obligation  existing  in  favour  of  the  applicant,  whether 
expressly  or  by  implication.  The  term  "obligation" 
includes  every  duty  enforceable  by  law,  and,  therefore, 
all  those  duties  corresponding  to  rights  in  rem  which  are 
the  subject-matter  of  the  law  of  torts.  Torts  of  all  kinds 
may  be  restrained  by  Injunction.  Theoretically  it  would 
seem  that  the  Court  has  jurisdiction  even  to  issue  an  In- 
junction against  the  threatened  commission  of  such  a 
personal  tt#rt  as  an  assault.  But  whether  it  would  ever 
exercise  tiiat  power  is  another  question,  since  the  proper 
remedy  of  a  person  who  is  under  apprehension  of  an 
,  assault  is  to  apply  under  the  criminal  law  to  have  the 
defendant  bound  over  to  keep  the  peace. ^ 

Injunctions  are  rarely  granted  in  the  case  of  personal 
wrongs.  Injunctions  have,  however,  been  issued  against 
the  publication  of  libel,"*  and  against  slander  of  title.* 
The  most  frequent  instances  of  the  exercise  of  Injunctive 
jurisdiction  occur  in  the  case  of  wrongs  to  property  or  to 
person  and  estate  and  property  generally.  And  so  Injunc- 
tions have  been  and  are  commonly  granted  against  tres- 
pass,^ waste,*^  disturbance  of  easements,^  infringements  of 
patents,*^  copyright,^  piracy  of  trade-mark,"'  and  nuisance. ^^ 

^   \ct  I  of  1877,  8.  64 ;  as  to  tern-  v.     Corporation    of    Southampton,   16 

porary    Injunctions,   see  ss.  492,    493,  Ch.  D.,   148  (1880). 

Civ.     I'r.      Code.    If     tlie  decinion  in  •  Act  I  of    1877,  s.  3. 

Darab  I^iiar  v.  Oomti  Kuur,  I.  L.  R„  •  Clerk   and   Lindaell,   678,   679  cf 

22  All..  449(1900)    which  holds    that  Act  I   of   1877,  s.  56,   cl.  (i). 

a    temporary   Injunction     cannot     be  *  See   \ct  I  of  1877,  s.  55,  ill.  ^e;, 

granted    against    an    act  of    trespass  which    shows    that  lujuiittions    may 

moans  that  r.    103  does  not  apply  to  be  granted  in  the  case  of    wrongs  not 

cases  of  injury  in  ttfrt.  it  is  submitted  injurious   to   property. 

it  is     erroneous.     See  also   Clerk  and  •  See  ib.,  ».  54,  ill.  (o). 

Lindxell,    677,  tt    ncq..     "the  moment  •  See  ib.,  ills.  (I),  (m),  (t;). 

you  find  there  is  a  legal  principle,  that  '  See  ib.,  s.  55,  ill.  (a), 

a    man    is    about    to    suffer  a  serious  *  See  ib.,  s.  54,  ill.  (u). 

injury,  and  that  there  is  no  pretence  "  Sec  ib.,  ill.  (r). 

for  inHirtin({  that  injury  upon  him,  it,  •  See   ib.,  ill.   (w)  and  Kx/>/iio»tion 

appears  to  me  that  the  Court  ought  ti.  to    that  seofion. 

ntcrfere,"  per   "pssel,  M.  H..  in    '■>hli  •'  Sec  ib.,  illn.  (r),  f«),  (<). 

\V,   I  .  22 


338  INJUNCTIONS   IN    CASKiS    OV   TOUT. 

The  question  of  the  grant  of  Injunctions  in  the  case  of 
defamation,  and  in  these  latter  cases  of  wrongs  affecting 
property,  and  to  stay  wrongful  acts  of  a  special  nature 
is  dealt  with  in  subsequent  Chapters  of  this  work. 
up^n'wUoh  an  §  ^^'-  ^^  Injunction  will  only  be  granted  to  prevent 
wm"br'°°auted  *^®  breach  of  an  obligation  that  is  a  duty  enforceable  by 
in  08*68  of  law.'  There  must,  therefore,  be  in  the  first  place^  a  legal 
right  and  an  invasion  or  threatened  invasion  of  that 
right.  It  is  not,  however,  in  every  case  cf  injury  or 
threatened  injury  that  the  Court  will  interfere  by 
Injunction.  The  Court  must  be  satisfied  that  the  injury 
which  is  apprehended  will  be  either  continuous  or 
frequently  repeated  or  serious.  In  particular,  an  Injunc- 
tion will  not  be  granted  to  prevent  on  the  ground  of 
nuisance  an  act  of  which  it  is  not  reasonablv  clear  that 
it  will  be  a  nuisance."  It  is  not,  however,  necessary 
that  actual  injury  should  have  been  suffered.  When 
there  is  a  practical  certainty  that  substantial  damage 
is  imminent,  the  plaintiff  may  apply  for  an  Injunction 
at  once  without  waiting  until  it  has  actually  happened.'' 
In  order  to  maintain  an  action  at  common  law,  actual 
damage  had  to  be  made  out ;  but  it  was  not  necessary 
to  show  that  in  an  action  for  an  Injunction.  It  was  and 
is  sufficient  to  shew  that  what  has  been  done  is  likely 
to  produce  damage.*  Where  an  act  threatening 'danger 
to  a  person's  land  is  such  that  injury  will  inevitably 
follow,    a    Court    may    grant    a     perpetual    Injunction 

'  Act  I  of  1877,  88.54,  3,  v.  ante,  case    on    appeat    (1895),   A.  C.  154; 

p.  98.  Clerk  and  Lindseir.s  Torts,  G84,  685, 

•  Act  I  of  1877,  8.  56,  cl.  {g).  where  it  is  pointed   out  that  certain 

•  Clerk  and  Lindsell's  Torts,  679,  passages  in  the  judgment*  of  the 
680,  684,  as  to  serious  damage,  v.  appeal  Court  must  not  be  understood 
ante,  p.  104  and  Boi/aon  v.  Deane,  T.  L.  as  throwing  any  doubt  upon  the 
Ti.,  22   Mad.,   251  (1898).  possibility     of     biiniring     an      action 

•  Mdlin  v.  White,  1H94,  3  Ch.,  281.  for  an  Injunction  quia  timet  hotore 
See  as  to  the  observations  made  in  this  any    damage    has    actually  happened. 
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restraining  the  continuance  of  that  act,  even  though  no 
damage  has  actually  occurred  before  institution  of  suit. 
And  where  actual  injury  has  occurred  subsequently  to 
the  fiUng  of  the  plaint,  the  plaint  may  be  amended  so 
as  to  show  the  nature  and  extent  of  such  injury.^  Thus 
in  the  case  last  cited,  the  plaintifi  and  defendants  owned 
adjoining  lands.  Close  to  the  boundary  line  the  defen- 
dants dug  a  trench  110  feet  long  and  9  feet  deep,  the  sides 
towards  th*  bottom  sloping  in  the  direction  of  the 
plaintiff's  »land.  The  plaintiff  sued  for  a  perpetual  In- 
'junction  restraining  them  from  continuing  to  dig,  for  the 
o.os't  of  filling  up  the  excavation  and  for  other  relief. 
The  defendants  pleaded  that  they  had  a  right  to  dig  as 
they  pleased  on  their  own  land,  and,  that  as  the  plaint 
did  not  allege  any  injury,  it  disclosed  no  cause  of  action. 
The  first  Court  held  that  no  cause  of  action  accrued 
until  damage  had  actually  occurred,  and  therefore 
dismissed  the  suit.  Upon  app'^al  to  the  High  Court 
the  learned  Judges,  in  dealing  with  an  order  of  remand 
which  had  been  made,  observed  as  follows  : — 

"If  the  Munsiff  was  right  in  holding  that  actual 
injury  would  alone  giye  a  cause  of  action,  then  he  was 
right  in  dismissing  the  suit,  because  anything  that 
happened  subsequent  to  the  institution  of  the  suit  could 
not  supply  a  cause  of  action  which  did  not  exist  before. 
In  our  opinion  he  was  wrong  in  his  view  of  the  law.  A 
suit  for  Injunction  may  be  a  suit  for  preventive  rehef, 
and,  under  section  5-1  of  the  Specific  Relief  Act,  a  per- 
petual Injunction  may  be  granted  to  prevent  the  breach 
of  an  obligation  existing  in  favour  ol  tli<'  applicant, 
whether  expressly  or  Ity  implication.  The  same  section 
provides  that  when  a  defendant    invades  or  threatens  to 

■  liindit      Dasini      ChomUuani     v.        260   (1806). 
Jahnnhi  Chowdhraiti,  I.  I..  H.,  24  Cnl.. 
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invade  the  plaintiff's  right  to,  or  enjoyment  of,  property, 
the  Court  may  grant  a  perpetual  Injunction   in   certain 
specified   cases.     Illustration   (r)   attached  to    the    same 
section  indicates  a  case  in  which    an  Injunction  may  be 
sued  for  to  restrain  a  defendant  from  doing  an  act  which 
threatens  injury  to  the  plaintiff's  property,  although  no 
such  injury  had  actually  ensued.     In  the  case  of  Pattison 
V.    Gilford '  the    Master  of   the    Rolls,    speaking  of   .the 
principles  upon  which  a  Court  of  Equity  interferes  when 
an   Injunction   is    asked    for,    says  :   '  I  takc^  it  that,  in 
order  to  obtain  an  Injunction,  a  plaintiii  who  complains, 
not  that  an  act  is  an  actual  violation  of    his    right,    but 
that  a  threatened  or  intended  act,  if  carried  into  effect, 
will  be  a  violation    of  the  right,   must  show  that  such 
will  be  an  inevitable    result.     It    will    not  do    to    say  a 
violation  of  the  right  may   be   the    result  ;    the    plaintiff 
must  show  that  a  violation  will  be  the  inevitable  result.' 
And  then  he  proceeds  to    cite  a   case    decided   by   Lord 
Tottenham,    and     another    case    in    which    the     Lord 
Chancellor  says  :   '  I  consider  this  Court  has  jurisdiction 
by  Injunction  to  protect  property  from  an  act  threaten- 
ed, which,  if  completed,  would  give  a  right  of  action.     T 
by  no  means  say  that  in  every  such  case    an  Injunction 
may  be  demanded  as  of  right,  but  if  the  party  applying 
is  free  from  blame  and  promptly  applies  for  relief,  and 
shows    that     by     the    threatened     wrong  his   property 
would  be  so  injured  that  an  action  for   damages   would 
be  no  adequate  redress,  an  Injunction  will    be    granted.' 
The  facts  oi  that  case  had,  it  is  true,  no  analogy  to  the 
present  case,  but    still    the    Master  of  the    Rolls    was 
dealing  with  the  principle    upon  which  relief  is    given 
against  a  threatened  wrong,  and  the  case  is,   we  think, 


»  L.    H.,    18    Ef|..  269. 
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an  authority  that  such  a  suit  will  lie  when  the  threatened 
act  is  of  such  a  character  that  it  must  inevitably  result  in 
injury— inevitably  in  the  sense  in  which  the  Master  of  the 
Rolls  says  he  uses  the  word,  that  is  to  say,  not  in  the  sense 
of  there  being  no  possibility  the  other  way,  because  Courts 
of  Justice  must  always  act  upon  the  theory  of  very 
great  probability  being  sufficient,  but  in  the  sense  that 
the.re  must  be  such  a  great  probability,  that,  in  the  view 
of  ordinary 'men,  using  ordinary  sense,  the  injury  would 
follow.     Tie  MunsifE  was,  therefore,  we  consider,  wrong 

*in  holding  that,  as  a  matter  of  law,  actual  injury  before 
.^uit  must  in  every  case  be  alleged  and  proved  in  order 
to  maintain  the  suit,  and  that  it  is  sufficient,  if  it  is 
alleged  that  tlie  result  of  the  act  complained  of  must 
mevitably,  in  the  sense  we  have  stated,  flow  from  it. 
Whether  the  case  is  one  in  which  an  Injunction  or  any 
other  relief  should  be  granted,  or  what  precise  form  the 
Injunction  should  take  are  questions  which  the  Courts, 
dealing  with  the  facts,  must  decide  with  reference  to  the 
provisions  of  sections  53  and  54  of  the  Specific  Relief  Act. 
rt  may  be  that  the  plaintifE  is  not  entitled  to  the  relief 
which  she  claims  or  to  relief  in  the  particular  form  in 
which  she  claimed  it,  but  that  would  not  make 
the  suit  unmaintainable.  Now,  no  better  proof  of  the 
inevitable  consequence  of  an  alleged  act  can  be  given 
than  that  the  contemplated  injury  had  actually  occurred, 
and,  we  think,  it  is  quite  competent  for  the  plaintiff 
in  this  case  to  give  evidence  of  that  injury,  although  it 
had  not  occurred  prior  to  the  institution  of  the  suit, 
and  for  the  purpose,  and  in  order  to  give  due  notice  to 
the  defendants  of  the  fact,  which  it  is  intended  to  prove, 

•    the  plaint  might  properly  be  amended,"' 

»  Bindu      Batini     Chowdhrani      v.       Cal.,  263—265  (1896),  v.  anle,  p.  101 
Jahnahi     Chowdhrani,     I.    ]..     H.,     24 
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Assiimiiic  that  there  has  been  an  invasion  or  threaten- 
ed  invasion  of  a  legal  right  involving  substantial  damage, 
the  applicant  for  an  Injunction  must  have  a  personal  in- 
terest in  the  matter.'  Further,  he  must  not  have  ac- 
quiesced in  the  wrong  com]>lained  of."  The  Court  will 
consider  whether  the  plaintiff  by  his  acquiescence  in  the 
defendant's  conduct  has  caused  him  to  alter  his  posi- 
tion. A  person  should  complain  without  delay  befpre 
expenditure  has  been  accrued  and  the  defen'dant's  posi- 
tion has  been  altered.  But,  as  there  can  be  ho  acquies- 
cence without  knowledge,  mere  lapse  of  time  between 
the  defendant's  commencing  to  incur  the  expenditure 
and  the  application  for  an  Injunction  will  be  immaterial 
if  the  plaintiff  did  not  become  aware  of  the  exi)enditure 
until  after  it  was  completed.  Acquiescence,  moreover, 
seems  to  be  regarded  as  the  subject  of  degree,  it  being 
said  that  a  less  degree  of  acquiescence  will  justify  the  re- 
fusal of  an  interlocutory  Injunction  than  will  justify 
the  refusal  of  an  Injunction  at  or  after  the  hearing.^  As 
a  general  rule,  mere  delay,  not  causing  the  defen- 
dant to  alter  his  position,  even  though  the  plaintiff  may 
have  been  perfectly  aware  of  the  infringement  of  his 
rights,  is  no  ground  for  refusing  an  Injunction,  unless  it  is  so 
long  as  to  bring  the  case  within  the  statute  of  limitation.^ 

The  conduct  of  the  applicant  or  his  agents  must  not 
have  been  such  as  to  disentitle  him  to  the  assistance  of 
the  Court.'^  And  an  Injunction  will  not  be  granted  when 
equally  efficacious  relief  can  certainly  be  qbtained  by  any 
other  usual  mode  of  proceeding,  except  in  case  of  breach 
of  trust.^     The  Court  will  consider  the  question  of  the 

1  Act  I  of  1877   s.  56,  cl.  («•).  ■♦  Ih.,  v.  anU,  p.  118. 

»  Ih..  cl.  (h).  »  Act   I   of    1«77,  s.  .56,  cl.    (/)  ;  v. 

•  Clerk   and   LindBcll,  op.    cit.,  682       ante,  p.  125. 
rj.  nnle,  p.  114.  "  lb.,  cl.  (i)  ;  v.  ati/e,  p.  121. 
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balance  of  convenience,*  and  in  the  exercise  of  the  wide 
discretion  with  which  it  is  vested,  the  whole  of  the  circum- 
stances of  the  particular  case.^  Under  the  provisions 
of  the  Specific  Relief  Act^  when  the  defendant  invades  or 
threatens  to  inv^ade  the  plaintiff's  right  to,  or  enjoyment 
of,  property,*  the  Court  may  grant  a  perpetual  Injunc- 
tion in  the  following  cases,  namely  : — (a)  Where  the  de- 
fendant is  trustee  of  the  property  for  the  plaintiff  ;  (b) 
where  thera  exists  no  standard  for  ascertaining  the  da- 
mage caufied  or  likely  to  be  caused  ;  (c)  where  pecuniary 
*  compensation  would  not  afford  adequate  relief  ;  (d)  where 
it'is  probable  that  pecuniary  compensation  cannot  be  got ; 
and  (p)  where  the  Injunction  is  necessary  to  prevent  a 
multiplicity  df  judicial  proceedings.^  So  an  Injunction 
will  be  granted  to  restrain  a  bare  trespass,  if  the  Court 
is  satisfied  that  it  will,  unless  restrained,  be  frequently 
repeated  ;  the  ground  upon  which  relief  is  given  being  to 
prevent  the  plaintiff  being  put  to  the  trouble  and 
inconvenience  of  having  to  bring  successive  actions  from 
time  to  time  to  recover  a  series  of  small  damages.*^ 

•  Clerk  and  Lindsell,  op.  cit.,  681  ;  though  it  is  quite  clenr  that  it  has 
V.  ante,  p.   124.^  jurisdiction    to    restrain    acts  not    in- 

•  See  generally  as  to  the  principles  jurious  to  property.  See  8.  55,  ill. 
upon  whifh  iin  Injunction  will  be  (e),  and  ns  to  libel  the  followinc  Cliap- 
grantcd    (C'h.     II,    mUe).     So    the    in-  ter. 

terests   ol    third  persons    must    be  in  *  v.   anl<',   Ch.   II,  for   a   commen- 

gome  cases  <"onsiderod  ;  as  for  instance,  tiiry  on  these  rules  and  a-s  to  clause 

where  the  granting  of  an     Injunction  (ft),    see    also    Sri  Sadagajxi    v.     iSVi'- 

would    cause    the  stoppage    of    tra<l(!  mahniil,    I.  L.  H.,  22  Mad.,  193  (1898). 

and    the    throwing   out  of  work    of   a  •  Cierk   and    Lindsell,    np.  cit.,  679. 

largo    number    of  vjprk -people.     Clerk  lUus.  (p)  and  {g)  of  Act  I  of  1877,  s.  54, 

and   Lindsejl,  op.   cit.,  682  ;   M'oorfc  v.  are    Iwtii   examples  of   cl.   (c)   of   tliat 

.Hulcliflp,  2  Him.  X.  S.,  165.  section.     111.     (p)     assumes   that     the 

•  Act  I  of  1 877,  H.  54.  suit   has    been   so   brought,  as,    under 

•  The  Act  apparently  does  not  s.  43,  to  bo  binding  upon  [sec  s.  42, 
.ontain  the  princi|)les  regulating  the  ill.  (a)]  all  the  villagers.  In  the 
isHUc  of  Injunctions  in  oohos  other  illudtration  the  Injunction  is  su])- 
than  those  fif  injury  to  property,  >"■  'J-.  jxised  to  be  liniite<i  to  restraining 
purely  [)erH(mal  wrongs,  Huch  as  lilx-l,  suit,  but  it  might  also  have   been  to 
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The  Injunction  wliicli  will  be    granted  may  be  tempo- 
rary^ or  perpetual. '■'     In  either  case  the  Injunction   may, 
if  necessar}-,  be  in  a  mandatory  form.''     The  Court  may 
sirant  damages  either  in  substitution  for,  or  in  addition 
to,    an    Injunction.      There    may    be  a    combination    of 
damages    and    an    Injunction,    where    the  circumstances 
require  it.*     It  is  doubtful    whether  the  English    Courts 
have    jurisdiction  to  award    damages    in   lieu    of   an  In- 
junction  where    the   injury  is  not  yet    comuiiitted,    but 
threatened  only,  but   apparently    the    inclination  of    the 
Court  is  in  the  direction  of  holding  that  it  has  not.^ 
Limitation.  Suits  for  Compensation  for  torts  not  specially  provided 

for  in  the  schedule  of  the  Limitation  Act  (XV  of  1877) 
are  governed  by  article  36  of  that  Act,  under  which  the 
period  is  two  years.  Torts  to  the  person  or  reputation 
as  well  as  suits  for  compensation  for  wrongful  distress 
or  seizure  of  property  are  governed  by  the  one  year's 
rule  (arts.  19 — 27).  Most  instances  of  torts  to  move- 
able and  immoveable  property  are  governed  by  the  three 
years'  rule  (arts.  37 — 41,  48,  40).  A  similar  period 
governs  suits  for  compen.sation  for  injury  caused  by  an 
Injunction  wrongfully  obtained  (art.  42).  Sixty  years  is 
the  period  in  the  case  of  all  suits  by  the  Government.  As 
already  explained,  laches  may  affect  the  question  of 
the   grant  of  an    interlocutory  Injunction.     No  v^pecific 

restrain  the  doing  any  acts  under  the  is   generally  very  unwilling  to  resort 

pretence    of    right.     Collett's  Specific  to    on    an  interlocutory  application; 

Relief   y\ct,    312,    313.  Shepherd  v.  Tnislee.-  of  Port  of    Bom- 

'  Civ.  Pr.  Code,  ss.  492-493;  Act  I  ha  i,  I.   L.   K.,  1  cBom.,   146  (1876). 
of  1877,  8.  53.     A  case  of  substantial  ^  The  iMnd  Mortgage  Bank  of  India 

damage  must  be  made  out  :  Shepherd  v.    Ahnu'dhhotj  Hahilibhoi/,    I.  L.  R.,    8 

V.  Trustees  of  Port  of  Bombay,  I.  L.  R.,  Bom.,  77,  91    (1883)  ;  v.   ante,  p.  149 

1    Bom.,    145    (1876).  as     to  damages    in  substitution,  see 

*  Act  I  of  1877,  ss.  52,  53.  Fril^  v.  Uohwn,  14  Ch.  D.,  548. 

•  V     ante,  p.    131  The    granting  of  »  Martin  v.  Price,  1894,  1  Ch.,  284; 
an  order   in    effect    mandatory    is   an  Clerk   and  Lindscll,  op.  cit.,  688. 
exercise  of  jurisdiction,  which  the  Court 
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provision  is  made  in  the  schedule  of  the  Limitation  Act  lor 
suits  for  a  perpetual  Injunction,'  and  the  period  of  six 
years  under  article  120  will  be  apphcable  to  such  a  suit.' 
The  doctrine,  however,  of  laches  being  applicable  to  suits 
for  Injunctions,  the  Courts  may  in  the  exercise  of  their 
discretion  dechne  to  make  a  decree,  even  if  a  much  lesser 
time  than  six  years  has  elapsed.*^ 


''Except  suits  for  Injuuction  to 
restrain  waste*  which  are  governed 
by  art.  41.  -» 
,  '  Kanaka  Sahai  v.  Mutiu,  I.  L.  R., 
13^  Mad.,  445  (1890).  The  Court  in 
this    case    further    he-Id    that    as  the 


plaintiiY  might  liavc  sued  for  posses. 
sion  and  so  obtained  equallj'  efficacious 
relief,  the  exceptional  form  of  relief 
by  Injunction  had  been  legally  re- 
fused to  him. 

"  See  Mitra's  Limitation  Act,  764. 


CHAPTER  VIII. 

Injunctions  in  cases  of  Defamation,  Malicious 
Words  and  Slander  of  Title. 

^  67.    Personal    Injfribs.  §  69.    MALiciotrs     Words     and        t 

5  68.    Defamation:  Slander  of    Title. 

(i)  Libel ;  {  70.    Injunctions    in   cases    of 

(ii)  Slander.  Defamation,   Maucious   Words 

AND  Slander  of  Title. 

I'ereonai  In-         §  ^^-     Personal  wrongs  are  such  as  affect  the  safety  and 
juries.  freedom  of  the  person  ;  personal  relations  in  the  family  ; 

wrongs  affecting  reputation  ;  and  wrongs  affecting  estate 
generally,  such  as,  amongst  others,  malicious  words  and 
slander  of  title.'  As  already  observed^'  torts  of  all  kinds 
including  therein  personal  wrongs,  may  be  restrained  by 
Injunction.  So  theoretically  the  Court  has  jurisdiction 
to  restrain  so  personal  a  wrong  as  an  assault,  though 
whether  it  will  exercise  that  jurisdiction  is  more  than 
doubtful.  In  other  words  though  the  jurisdiction  exists 
in  the  case  of  all  torts,  that  jurisdiction  may  not. in  fact 
be  exercised  owing  to  the  peculiar  character  of,  and  cir- 
cumstances attending  certain  forms  of  tort.  It  may  be 
that  the  wrong  is  of  too  slight  a  character,  or  is  remedi- 
able by  damages,  or  equally  efficacious  relief  may  be  ob- 
tainaV>1e  otherwise  than  by  Injunction.  Though,  as  a 
matter  of  fact,  Injunctions  in  the  case  of  personal  wrongs 
have   been    generally   confined   to   cases   of   defamation, 


V.  ante.  Ch.  VII.  •  v.  ante.  Ch.  VII. 
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malicious    words    and   slander    of    title,    the   jurisdiction 
exists,   and  may  be  exercised  in  other  eases. 

§  08.  The  right  of  each  man  to  the  unimpaired  pos-  Defamation, 
session  of  his  reputation  and  good  name  is  a  legal  right. 
Inasmuch  as  reputation  depends  upon  opinion,  and 
opinion  in  the  main  on  the  communication  of  thought 
and  information  from  one  man  to  another,  he  who  directlv 
communicates  to  the  mind  of  another  matter  untrue  and 
likely  in  tfte  natural  course  of  things  substantially  to 
disparage '*the  reputation  of  a  third  person  is,  on  the  face 
of  it,  guilty  of  a  legal  wrong  for  which  the  remedy  is  an 
>action  of  defamation  for  damages,  and  if  the  circum- 
stances justify  it,  an  Injunction.'  Defamation  may  be 
embodied  either  in  writing  or  in  some  other  permanent 
,  form  in  which  case  it  is  called  libel,  or  it  may  be  other- 
wise published  in  some  fugitive  manner,  when  the  tort 
committed  is  slander. 

A  libel  is  a  false  defamatory  and  malicious  writing,  (i)  Libel, 
picture,  or  the  like  tending  to  injure  the  reputation  of 
another."  Libels  are  generally  in  writing  or  printing,  but 
this  is  not  necessary ;  the  defamatory  matter  may  be 
conveyed  in  some  other  form.  For  instance,  a  statue,  a 
caricature,  an  efhgy,  chalk  marks  on  a  wall,  signs  or 
pictures  may  constitute  a  libel.'  A  libel  is  of  itself  an 
infringement  of  a  right,  and  no  actual  damage  need  be 
proved  in  r)rdf'r  to  sustain  an  action.  The  defendant, 
however,  may  plead  justification,  that  is,  the  truth  of 
the  libel,  becf^u.sc  the  law  will  not  permit  a  man  to 
recover    damages    in    respect   of    tin    injury  to  character 

■  Clork  and    UndwirH   Tort»,  473.  public    hatred,     or    to   prejudice  his 

2  Underbill     on    Torto,     I."}.*!  ;    nny-  inivati'     I'lianictcr     or    credit,     or  to 

tiling;    is    di-farnntorv     wbi<'li    iinputoM  cauHi'    liim    (d    be    fi'ari'il  or  avoided  ; 

conduct    or    qiinlitiriH    tending   fo    din-  ih.,  I. "IT. 

parage  or  degrade  the  plnintifF    or  to  •'  Monxon      v.    Tn^mmi'i,      lAmilii 

expofio    him   to   contempt,   ridicule,  or  (ISHI).  I  Q-   H-.  <if2. 
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which  he  cither  does  not,  or  ought  not  to,  possess  ;  and 
he  may  also  plead  privilege  and  will  be  protected  there- 
by in  the  absence  of  malice.'  An  action  of  libel  will  lie 
at  the  suit  of  an  incorporated  trading  company  in 
respect  of  a  libel  calculated  to  injure  its  reputation 
in  the  way  of  its  business  without  proof  of  special 
damage.^ 
(11)  Slander.  Slander   is    a    false   defamatory   and   malicious   verbal 

statement  tending  to  injure  the  reputation  of  another. 
Slander,  unlike  libel,  is  not  of  itself  according  vo  English 
law  an  infringement  of  a  right  unless  damage  ensues,  either 
actually  or  presumptively.  Damage  will  be  presumed 
where  the  slander  imputes  a  criminal  offence  punishable 
by  imprisonment  ;  unfitness  for  society  ;  or  misconduct 
in,  or  want  of  some  necessary  qualification  for,  the  plain- 
tiff's profession  or  trade  or  ofi&ce  of  profit,  or  some  con- 
duct wliich  might  cause  him  to  be  deprived  of  an  office  of 
honour.*  Upon  the  question  whether  the  rule  of 
English  law  which  requires  proof  of  special  damage  to 
sustain  an  action  for  slander  except  in  special  cases,  is 
applicable  in  this  country  there  is  still  a  conflict  of 
authority.''  The  distinction  which  has  been  drawn  be- 
tween written  and  verbal  defamation  has  been  condemned 
by  many   Judges  and  authorities    of  eminence    both  in 

i 

1  See  Alexander  on  Torts,  247-  «  Uuderhill,  op.  cit.,  135.  Slander 
262.  As  to  the  issue  of  interlocutory  may  also  be  communicated  by  other 
Injunctions  where  privilege  is  pleaded,  sounds  than  words,  as  by  hissing 
see  Quartz  Hill,  .fcc.  Mining  Co.  v.  ((Jregory  v.  Brumwick,  6  M.  &  G., 
Beatt,  20  Ch.  D.,  307  ;  Sociele  d;c.,  de  959)  or  by  gcsturcSs  (Gutsole  v.  Malherx, 
dace's  V.  Tilrjhman's,  d^c,  Co.,  25  Ch.  1  M.  &  W.,  501). 

D     1  •  PoukU  V.  ChaUo(mi),  VV.  N..  *  Underbill,  op.   cL,   135,   152. 

IfJ--*    and  where  justification  is  plead-  »  See     Alexander      on      Torte,     pp. 

^^{,'lioniMrd  V.  Perryman,  1891,  2  Ch.,  263—265,     and     cases      there     cited. 

269  •  V.  post.  The  Full  Bench  decision  cited  in   the 

2  'south  Hetton  Coal  Company,  Ld.  next  note  does  not  settle  this  question 
V  Norlh-Eaxtern  News  Association^  as  the  language  in  that  case  was  held 
Limited  (185)4).  1  Q-  B..  133.  not  to  be  defamatory. 
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England  and  this  country.'  It  has  however  now  been 
settled  by  the  Calcutta  High  Court  that  abusive  and 
insulting  language  not  amounting  to  defamation  is  not 
actionable.' 

§   69.     "Words    cannot  of   themselves    amoimt   to    a  Malicious 

'  ■,  r,  •         words  and 

direct  infringement  of  any  right  except  that  of  reputation  siaader  of 
and  cannot,  therefore,  apart  from  consequences,  give  a 
cakUse  of  action  except  when  they  are  defamatory  of  the 
person  coiflplaining.     They  may,  however,  be  the  cause 
of  damage'  to  a  man  in  the  conduct  of  his  affairs,  and  such 
damage  may  amount  to  a  legal  wrong.    If  property  of  any 
,kind  is  for  sale,  and  any  one,  without  lawful  motive,  comes 
forward  and  falsely  alleges  that  any  incumbrances,  charges 
or  liabilities  exs^t  with  respect  to  it,  or  otherwise  impeaches 
or  cuts  down     the  right    or    capacity  of    the   vendor  to 
make  a  good  conveyance,  and  in  consequence  the  bargain 
goes  off,  an  action  lies,  which  is  commonly  known  under 
the  name  of  'slander  of  title.'     This  is  not  properly  an 
action  for  words  spoken  or  for  libel  written  or  published, 
but  an  action  on  the  case  for  special  damage  sustained 
by  reason  of   the  speaking  or  publication  of  the  slander 
of    the   plaintiff's   title."*     80    it    may    be    slander    of 
title  to  allege  of   any   one    that   he    is    selling   goods   in 
infringement  of    a  patent  or  cop3Tight,'  or   to  set  up  a 
false   'claim  of    lien,^    or    analogously    to  disparage  the 
quality  of    a    man's    goods    and   thereby   prevent    their 
sale." 


»  airi»h    Chandef     Miller    v.    Jala-  707. 

dhari    SaduUt'in,    F.    U.,    rcfcrenre    I.  "    Wentcrn    Couvliea  Manure  Co.  v. 

L.    K..   2fl  Cal..   0')3  (1899).  Imwcs    Chemical    Maiivrc  Co.,  L.  U., 

B  fi,_  9  Ex..  218  ;  tbis  |)riiuiplc  Hcctns  to  be 

•  C?l<Tk    iifid    l.iiiclwirB    TnrU.    ryU\.  asmimod    in   While    v.   Mclliii    (1895). 

•  .Swr  Wren  V.  Wield,  L.  It.,  4  Q.  A.  C,  ir>»,  though  upon  another 
]{.,  730;  rucks  V.  nrnokt,  15  Ch.  D.,  grouiui  doiibtH  are  in  tjiat  naso  thrown 
22  •  nf.  Ml  <k  J7  Vic,  o.  57,  h.  <12.  upiii    tlu>    fihovomoiitioiiod  docision  ; 

»  flrern    v.    niilinn,    2  V.    M.    A    H..  C\fv\<  and  I.indHcira  op.  cil.,  r)l7. 
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Other   false  aiul    iiuilicious  statements   causing  damage 
may  also  be   actionable.     So   where  a  plaintiff  lost  her 
marriage   through  the  defendant  falsely  and  maliciously 
alleging    that    she    was    already    married,    the    plaintiff 
was    held  to  have    a  good    cause  of  action  ;'    as  was  also 
the  case  where  the  plaintiff,  a  shop-keeper,  lost  custom- 
ers through  a  false  and  malicious  allegation  that  his  wife 
who  assisted    in  the  business,  had   misconducted  herself 
on  the  premises."     The  effect  of  the  authoriti^is  seems  to 
be    that    a  wrong    is    committed,  and    a  coR7esponding 
remedy  is  given  whenever  false  statements  maliciously 
made  produce  as  a  natural  consequence  damage  which, 
is  capable  of  legal  estimation.'     Actions  of  this  kind  have 
in  modern  times   generally  arisen  as   between   rival  tra- 
ders, in  cases  in  which  a  dealer  in  a  particular  commodity 
has  published  a  statement  disparaging  the  quality  of  his 
rival's  goods.   In  such  cases  an  action  will  lie,  if  the  state- 
ment is  false,  malicious  and  followed  by  damage.     But 
when  the  only  disparagement  consists  in  the  defendant's 
vaunting  the  superiority  of  his  own  goods,  it  has  been 
doubted  whether  the  action  will  lie,   it  being  undesirable 
to  turn  the  Courts  into  a  machinery  for  advertising  rival 
productions  by  obtaining  a  judicial  determination  which 
of  the  two  was  the  better.* 
injuuctions  in        c  7Q_     ^hc  Court  of  Chanccrv  had  formerly  nd  power 

caseis  of  defa-  " 

mation,  maii-  ^q  grant  Injunctions,    except   in    cases  where  there  was 

ciouB  words         "       &  J.      f,        A 

and  slander  of  injury  either  actual  or  prospective  to  property.  An 
Injunction  could  therefore  not  have  been  had  under  the 
former  procedure  to  restrain  the  publication  of  a  libel, 
though  publications  as  to  which  there  was  a  jurisdiction 
to  restrain  would  not  be  restrained  the  less  because  they 

'   Shepherd  v.  Bateman,   1   Sid.,  7'J.  MelUn  (1895),  A.  C,   104,   172. 

»  Riding  v.  Smith,   1   Ex.  i).,  91.  *  Emperor  of  Austria  v.  Day,  3  D. 

•  Clerk  and    Lindsoll's   Torts,    547.  F.  &  J.,  253. 

«  Ih..     546—563.        See     White     v. 


INJUNCTIONS    IN    CASES    OF    DEFAMATION.  nol 

happened  also  to  be  libellous.'  Prior  to  the  Common 
Law  Procedure  Act,  185-i,  neither  Courts  of  Law  nor 
Courts  of  Equity  could  issue  Injunctions  in  cases  of 
libel  :  not  Courts  of  Equity,  because  cases  of  libel  could 
not  come  before  them ;  not  Courts  of  Law  because  prior 
to  1854  they  could  not  issue  Injunctions  at  all. 

The  Common  Law  Procedure  Act  conferred  on  Courts 
of  Common  Law  the  power,  if  a  fit  case  should  arise,  to 
grant  Injun«tions  at  any  stage  of  a  cause  in  all  personal 
actions  of  contract  or  tort,  with  no  limitation  as  to  de- 
famation. This  power  wa'^  by  the  Judicature  Act,  1873, 
conferred  upon  the  Chancery  Division  of  the  High  Court, 
representing  the  old  Courts  of  Equity.  Nevertheless, 
although  the  ^ower  had  existed  since  1854,  there  is  no 
reported  instance  of  its  exercise  until  1878.  About  the 
same  time  the  Chancery  Division  began,  and  it  has  since 
continued  to  assert  the  jurisdiction  of  granting  Injunctions 
on  the  interlocutory  application  of  one  of  the  parties 
to  an  action  for  libel.  But  that  jurisdiction  is  now  well 
established,  and  the  Courts  have  jurisdiction  to  restrain 
by  Injunction  and  even  by  an  interlocutory  Injunction 
the  publication  of  a  libel.''^ 

Similarly  in  India,  prior  to  the  passing  of  the  Specific 
Relief  Act,  it  was  held  by  the  Bombay  High  Court  that 
no  Injuhction  will  be  granted  to  restrain  the  publication 
of  a  libel,  and  that  an  individual  is  not  entitled  to  protec- 
tion by  way  of  Injunction  against  the  act  of  a  corporation, 

1  PruderUial  As9uraiice  Co.  v.   KnoU,  to  aro  those  made  in  broach  or  abuse 

L.  R.,  10  Ch.  App.,  142(1875);  Kerr,  of  confidential  relations,   such   as  tiie 

Injunction,  2,  .V)2  ;  tlio  Court  of  Clmn-  publication  of  dofunionts  by  soiicifnrs, 

eery    before    the   Judicature  Act    Iiad  agents,    clerks,  &c  ;  Shepherd  v.    The 

power    to    intcrveuo    by    Injunction,  Trustees  of  Ike  I'orl  of  liombaij,  I.   L. 

>  to  protect  property,   but  not  to    i)ro.  R.,  1   Bom.,   I  10  (lK7fl). 

tect  charwtor;  it  had    no  power    to  •lionnnrd    v.    I'crrijman    (IhHl),    2 

tryaliW-l.    ColUird  y.  MarsMl(Wd2),  Ch.,    269,    283  ;  jVoJWon  v.  r«Ma(«/*, 

1  Ch.,   577.     The  publicationH  referred  JAmiled  (1801),  I  Q.  H.,  092,   ()!>;!. 
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though  ill  excess  of  their  powers,  whieli  affects  that 
individual's  character  and  reputation,  whether  private, 
professional  or  commercial,  which  lie  could  not  have  been 
^Mititled  to.  had  the  act  complained  of  been  committed  by 
an  individual  defendant  on  the  ground  that  the  act  in 
question  was  one  which  the  corporation  had  no  power  to 
do  under  the  instrument  of  incorporation/  Now,  how- 
ever, under  the  Specific  Relief  Act,  1877,  the  Court  may 
grant  an  Injunction  to  restrain  the  publicati»on  of  a  libel 
even  though  it  may  be  shown  not  to  be  injurious  to  the 
complainant's  property/' 

It  has,  however,  been  held  in  England  that  the  juris- 
diction to  restrain  libel  is  discretionary,  and  an  interlo- 
Ciitorv  Injunction  ought  not  to  be  grantee!  except  in  the 
clearest  cases — in  cases  in  which,  if  a  jury  did  not  find  the 
matter  complained  of  to  be  libellous,  the  Court  would 
set  aside  the  verdict  as  unreasonable.*  And  so  an  inter- 
locutory Injunction  was  refused  where  the  defendant 
swore  that  he  would  be  able  to  justify  the  libel  and  the 
Court  was  not  satisfied  that  he  might  not  be  able  to  do 
so  ;  ^  and  where  the  Court  was  not  satisfied  upon  the 
affidavits  that  the  defendant  had  not  consented  to  the 
publication  of  the  libel. ^ 

The  reasons  assigned  for  the  sparing  exercise  of  the 
i'jrisdiction  are  twofold,  viz.  (1)  : — Until  it  is  clear  that 


1  Shepherd    v.  The    Trustees    of    the  e  Bonnard    v.    Pemjman    (1891),    2 

Port    of  Bombay.    I,  L.  R.,    1  Bom.,  Ch.,  269 [approving  Cr)u?«o»  v.  ComZ«o», 

132  (1876) ;  see  also  ib.,  at  p.  477.  3  Times  L.   R.,'  846  ;  followid  in  Col- 

•  Act    I    of    1877,    8.    55,    ill.    (e).  lard   v.  MarshaU  (1892),  1  Ch.,   571  ; 

This    illustration    and  ill.     (/)    should  Monaon   v.    Tuasauds,  Limited  (1894), 

strictly  have  been  placed  under  s.  54.  1    Q.    B.,     671  ;  Oppenheim    v.     3Inc- 

The  injunction  supposed  to  be  granted  kemie,  3  Cal.  W.  N.,    1. 

is    not      mandatory.     These      illustra-  ♦  lb. 

tions  are   probably   annexed  to  s.    55  »  Monson     v.     Tussauds      Limited 

because  of  the  use   made  of  them  in  (1894),   1  Q.  B.,  671 
ill.  (q).     Collett.     344. 
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ail  alleged  libel  is  untrue,  it  is  not  clear  that  any  right  at 
all  had  been  infringed  ;  and  the  importance  of  having  free 
speech  unfettered  is  a  strong  reason  in  cases  of  libel  for 
dealing  most  cautiously  and  warily  with  the  granting  of 
interlocutory  Injunctions.  The  right  of  free  speech  is 
one  which  it  is  for  the  public  interest  that  indlAnduals 
should  possess,  and  indeed  that  they  should  exercise 
without  fmpeiliment  so  long  as  no  wrongful  act  is 
done  :  and.  unless  an  alleged  libel  is  untrue,  there  is  no 
\vrong  committed  ;  but,  on  the  contrary,  often  a  very 
wholesome  act  is  performed  in  the  publication  and  re- 
petition of  an  .alleged  libel.*  (2)  Because  the  questions 
of  libel  or  no  !i]?el,  and  of  the  validity  of  a  justification,  if 
pleaded,  are  matters  to  be  determined  by  the  verdict  of  a 
jury."  Libel  or  no  libel  has  in  England  since  Fox's  Act, 
whether  in  civil  or  criminal  f-ases.  been  always  regarded 
as  essentially  a  question  for  the  jury.  Though  that  Act 
only  applied  to  indictments  and  informations  for  libel, 
the  practice  under  thaf-  Act  had  been  followed  in  civil 
actions  for  libel,  that  the  question  of  libel  or  no  libel  wag 
for  the  jury.  It  was  for  the  jury  and  not  for  the 
Court  to  construe  the  document  and  to  say  whether  it 
wa^  a  libel  or  not.  To  justify  the  Court  in  granting  an 
interlocutorv  Injunction  it  must  come  to  a  decision  upon 
the  question  of  libel  or  no  libel  before  the  jury  decided 
whether  it  was  a  libel  or  nf»i  Therefore  the  jurisdiction 
is  of   a  d cheat e  natuiv. 

It  is  clear  that  the  .second  of  the  abovernentioned 
grounds  in  restraint  of  the  ij^sue  of  interlocutory  In- 
junctionti  m    ca-ses  of    Hbel  has  no  force  in  this  country. 


'   lionnard     v.     Pcrryman     ;180l).  '/'>.,  p.  2So, /«r  Kay,  L.  .1. 

2   Ch.,*  2tr.     jf.r     ConT'    Cnloridg''.  •  Monao'n~"\.     Tuteaudd.    Liinitcii 

C.      J.;      (ii«o    CoVnrrl             V,thr,ll  'ItiOl).  10-   B.  flO.l.  «06.  ;)er    Lope*, 

(IR02).  I  C\\..  SUA  I,.   I. 

w.  I             '  23 
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where  there  is  no  jury  in  civil  cases.  The  lir.st  of  these 
grounds,  moreover,  is  intimately  connected  with  the 
se(^oncl,  in  that  in  Rnj^land  the  limits  assignable  to  free- 
dom of  speer-h  are  those  which  have  been  laid  down 
from  time  to  time  by  juries,  in  cases  which  have  come 
before  them.  The  exception  also  to  the  general  rule  has 
again  in  view  the  anticipated  verdict  of  a  jury.  There 
does  not  therefore  appear  to  be  in  this  country  so  nmch, 
if  any,  reason  for  the  limited  exercise  of  the'  jurisdiction. 
In  the  case  of  every  application  for  a  tempoifary  Injunc- 
tion the  Court  has  no  doubt  to  act  with  caution,  but  it 
is  submitted  that  there  is  no  ground  in  reason  why  the 
Courts  should  be  more  cautious  in  restraining  the 
commission  of  an  alleged  libel  than  in  restraining  any 
other  alleged  tort.  And  this  is  the  more  so,  inasmuch 
as  a  tort  to  reputation  is  of  as  grave,  if  not  of  a  graver, 
character  than  torts  to  property  only,  which  in  a  large 
number  of  cases  are  remediable  by  money-compensation. 

The  Court  will  when  necessary  issue  a  mandatory  Injunc- 
tion ordering  the  defamatory  statements  to  be  given  up 
and  destroyed.' 

Where  a  defendant  objected  that  in  the  publication  of 
an  alleged  libel  he  was  merely  acting  as  Secretary  to  the 
Committee  of  a  certain  trade -union  and  therefore  that  no 
Injunction  ought  to  go  against  him,  it  was  held  to  be  clear 
that,  if  the  plaintiffs  had  in  other  respects  made  out  their 
case,  the  circumstance  that  the  defendant  was  acting 
under  the  orders  of  others  was  no  defence,  as  he  was  not 
on  that  account  less  responsible  for  his  own  wrongful 
acts.-' 

With  regard  to  slander  the  Courts  have  jurisdiction, 
wherever     such    slander    is     actionable,    to   restrain    its 

'  Act  1  of  1877,  8.  55,  ill.  {(/).  *  Collard     v.    Marshall     (1892),     1 

Gh.,  575. 


INJUNCTIONS    TX    CASES    OF    DKtWM  \  I'lON.  ii55 

repetition.  Inasmuch  however  as  abusive  and  insulting 
language  not  amounting  to  defamation  is  not  actionable,' 
no  Injunction  can  issue  in  such  a  case.  The  Court  has 
jurisdiction  also  to  restrain  slander  of  title  or  malicious 
statements,  which  are  in  the  nature  of  slander  of  title.  It 
may  thus  restrain  a  person  from  making  slanderous  state- 
ments calculated  to  injure  another  man  in  his  business, 
and  thougii  the  jurisdiction  extends  to  oral  as  well  as 
written  ^atements,  great  caution,  it  has  been  said, 
should  be  required  as  respects  oral  statements.^ 

'The  Court  has  power  to  restrain  by  Injunction  on  in- 
terlocutory iiiotion  the  publication  of  placards  and  circu- 
lars containi^ig  statements  injurious  to  trade,  where  the 
Court  is  satisfied  upon  the  facts  and  evidence  before  it 
that  such  statements  are  false." 

If  a  statement  complained  of  is  a  false  and  malicious 
statement  about  a  plaintiff's  goods  to  the  disparagement 
of  them,  and,  if  that  statement  has  caused  injury  to  the 
plaintiff,  an  action  for  an  Injunction  will  lie.*  But  there 
is  no  rule  of  equity  under  which  it  may  be  said  generally 
that  the  Court  will  restrain  every  publication  of  a  false 
statement.  And  where  special  damage  is  the  gist  of  a 
tort  such  damage  must  be  alleged  and  found  whether  the 
action 'be  for  damages  or  an  Injunction,  otherwise  a  tort 
in  the  eye  of  the  law  would  not  be  disclosed,  and  therefore 
the  case  would  not  be  one  for  an  Injunction." 

V.  ante.  •  rioriK   were    satisfied   and   the     deci- 

•  Kerr,  Iiij..  504.  "ion     of    the   Appeal  Court  wns   rc- 

•  Collanl  V.  MarMill  (iHiiJ).  I  viKcd  ''.v  th<-  House  of  Lords.  A. 
Oh.,  571.  •"■  (1  «!••'>),  151.  V.  (luli-. 

•  Mclllii  V.  \yiillc  (ImU).  :i  Cli..  »  Milliit  V.  Whilr.  A.  C.  (IX!i5). 
270,  28(t   (lh95),  A.  (.'..    154.      In  thi^i  lU.',    I  i>:J. 

partirult'    'ii-'-     none    of    tli<'   <'iiiil)- 
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Trespass. 
J  72.    Injunctions     aoainst 

Trespass. 
li  73.     Who   may    sut  and    be 

SUED  IN  RESPECT  OF  TRESPASS. 

i  li.    Waste. 

i  7.5.     Injunctions  against 

Waste. 
§  70.     Against  whom   such  In- 
junctions   WILL    BE    granted: 
(i)    Tenants  for  life,  or  years,  or 

in  tall  ; 
(ii)    Hindu  female  hens  ; 
(iii)     Landlord  and  tenant : 
{a)  Agricultural  leases.    \\'aste 

iu  respect  of — 

(i)  Buildings, 

(ii)  Excavations, 

(iii)  Trees, 

(iv)  Cultivation. 
(6)     Non -agricultural  leases  ; 
(iv)  Deijeudent  talookdar  ; 
(v)  Mortgagor  and  Mortgagee  ; 
(vi)  Vendor,  purchaser  and  others. 


§    77.      TREbP4SS  ANU    W  ASTIi     lt\ 

Co-sh.^rers  : 
(i)  Go-shiucrs  ; 

(ii)  Waste  and  trespass   b\   co- 
sharers  : 

{a)  Joint  user, 

(6)  Abuse  of  jomi    prnpnty  : 
(iii)  Remedies  in  respect  of  t|i<- 

abuse    of    joint    proiK-rtv  : 

[n)    Partition, 

(Ij)    Dcclaratiou  of  riglil. 

(c)  Decree   loi-  joint    posses- 
sion, 

((/)  Injunction ; 
(iv)   Principles  upon   wliicli   an 
Injunction    is  granted    iu 
the  case  of  eo-aharcrs  : 

(a)  Cultivation, 

(b)  Buildings, 

(c)  Excavations. 

§  78.     Peksoni}    for    whom  In- 
junctions aoaikst  wa.stk 
may  be  granted. 

§  79.     Account     in     cases  i>i- 

WASTi;. 


TroBp*^ 


§  71 .  Trespass  may  either  be  to  the  [x^f.son  (a.s  in  the 
case  of  assault  or  false  imprisonment),  to  chattels  (as  in 
the  case  of  every  direct  forcible  injury  or  act,  disturbing 
the  possession  of  goods  without  the  owner's  consent), 
or  to  land,  which  ia  the  case  here  dealt  with.  Trespass 
consists  in  any  unjustifiable  intrusion  upon  a  pereon  s 
possession,  posssession   being  the  presenl    cnjoynierit  of  a 
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deiinite  portion  of  the  soil  by  a  person  intending  to 
€njov  it  as  owner.  As  to  what  invasion  of  possession 
amounts  to  a  trespass  it  is  said  that  every  unwaiTant^ 
Able  entry  on  another's  soil  is  a  trespass,  by  breaking;  hiss 
•door,  the  words  of  the  old  writ  of  trespass  coinmanding 
the  defendant  to  show  cause  qiiare  daustmi  qmrentis 
f regit.  In  order  to  maintain  an  action  of  trespass  the: 
piaintilY  must  be  in  the  possession  of  the  land  :  for  it  is 
an. injury  to  possession  rather  than  to  title.  Possession 
may  bo  eitTier  without,  or  with  title.  A  party  claiming 
to  have  pcfssession  without  title  must,  in  ordei-  to  give 
hitii  what  the  law  understands  by  possession,  and  to 
f-nable  him  to  bring  ah  action  of  trespass,  show  that  h^ 
has  a  fh'  fnrto  po.ssession,  that  is  to  say,  actuiil  physical 
arpprehension  of  the  particular  portion  of  the  soil,  to  tin- 
.substantial  exclusion  of  all  other  persons  from  participat- 
ing ill  the  eniovment  of  it.^ 

Mere  possession  is  good  against  all  the  world  cxeopt 
the  real  owner,  and  is  protected  both  by  the  Hvi!^  and 
Criminal  T.aw.^  Possession  is  also  priwn  fnrie  prool  of 
ownersliip,  .since  men  generally  own  the  propeity  which 
they  possess.'  Where  a  person  is  in  possessioii  of  land, 
the  onus  lies  upon  the  primrt  facie  trespasser  to  show  that 
he  is  entitled  to  enter.'"'  The  possession  of  hin-l  sufhces 
to  maintain  an  action  of  trespass  against  ;iii\  iiersou 
wrongrully  entering  upon  it  ;  and,  if  two  persons  ar<-  in 
possession  of  land,  each  asserting  his  title  to  it.  then  ih.- 
person  ulio  has  the  title  to  it  is  to  be  considered   iti  actual 


I  SU:e  Clerk  (iii.l    [.nuUell  on   Tort.-i.  material.      S.-.-      Sn.iih  >       l..;ulmg 

<;h.    Xni  :    UndcrLill    ou  Toita.  303.  Cases,  Notes  to  Arnwru  v.  l)eUim,n<: 

ttttq.  •Cr.  Pr.    Code.    Cli.    X"  :     I'*""' 

•  Act  I  oi   1877.    -.  y,  under  wliicli  Code.   ss.    1&4,    1&». 

.     poMoiiory    »uit     inav   bo   brought  ♦  Kvidence  Art,  #.   1 10. 

II.  which  the  qneMion  of  title  If.    im-  »    ■i'"r  v.  Whlllnrk.  I..  I!..  I  ».>•  I'-.  I- 


;^r>8       lyJUNTTIONS    AOAINST   TRESPASS    ANP   M'ASTK. 

possession,  and  the  other  person  is  a  mere  trespasser.^  The 
possession  of  a  person,  who  having  title  to  tlie  land  has 
entered,  continues  in  him.  until  he  has  he'Mi  dispossessed, 
that  is  to  say,  until  some  other  person  has  aequired  a  de 
facto  possession.  His  possession  differs  from  that  of  a 
person,  who  has  no  titlo.  in  this,  that  it  need  not  be 
exclusive.  Even  in  the  case  of  wnnigful  user,  his 
title  will  give  him  the  constructive  possession.  And  this 
constructive  continuity  of  possession  will  prevent  mere 
non-user  from  being  construed  as  an  abaadonment." 
Joint  tenants  or  tenants-in-common,  can  onjv  sue  one 
another  in  trespass  for  acts  done  by  one  inconsistent 
with  the  rights  of  the  other,  as  in  the  case  of  the  ds; 
struction  of  buildings,  injuries  to  party-walls,  carrying  off 
of  the  soil,  or  expulsion  of  the  plaintiff  from  his  occupation.^ 
A  person  who  has  been  dispossessed  may  sue  to  recover 
possession,  and  for  damages  and  niense  profits,  and 
Injunction;  and  a  person  in  possession  whose  right  has 
been  infringed  by  a  trespass  may  sue  for  damages  and  for 
an  Injunction  restraining  the  commission  of  such 
trespass. 
injrootioTiH  §  72.     IMie  granting  ot    Injunctions   against    the  com- 

mission of  trespass  seems  to  have  grown  out  of  the  juris- 
diction in  cases  of  waste,  to  Avhich  the  relief  was  formerly 
confined.  Privitv  of  title  being  the  essential  ground  of 
the  interference  in  restraint  of  waste,  it  was  not  until  a 
comparatively  recent  period  that  the  rule  was  relaxed  to 
admit  of  the  relief  against  a  naked  trespass,  unaccompanied 
with  privity  of  title.  The  jurisdiction  is,  however,  now 
well   established,   although   it  is  still  sparingly  exercised, 


fVg*lBSt 

rr«ap«M 


1  Jm>(<  V.    rii„i.mav,    2   Ex.,  821.  Jacob/s  v.   tjemrd,  L.     B.,  5  H.    L., 

•  Clfik  iiii'l    l.iijdseJ),  op.  cit..  289;  464.      Srr      Indian     dc«ifi>rS    cited 
^ii.iik   V.    Lloyrf,  9   Ex.,    562.  j.oi/,    fuu]    in    Alexander     rn     Trit«, 

•  rnflfiliill     nil    Tfits.     :^09;     £f«?  116— )21. 
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being  confined  to  cases  where  from  the  peculiar  nature  of 
the  property  affected  by  the  trespass,  or  from  its  frequent 
repetition,  the  injury  sustained  cannot  be  remedied  by 
an  action  for  damages.  The  foundation  of  the  jurisdic- 
tion rests  in  the  probability  of  irreparable  injmy.  the  inade- 
quacy of  precuniary  compensation  and  the  prevention  of  a 
multiplicity  of  suits,,  and  where  facts  are  not  shown  to 
bring  the  case  within  these  conditions,  the  relief  will  be 
refu.sed.* 

Prior  to  \he  Judicature  Act  the  decisions  relating  to 
Injunctions'in  case  of  trespass  were  classified  under  two 
hea.ds;— (1)  where  the  defendant  was  in  possession  :  (2) 
\There  the  plaintiff  was  in  possession.  And  the  second 
head  was  subdu'ided  into  the  cases — (a)  of  pure  trespass 
where  the  defendant  was  an  absolute  stranger,  and  (b) 
\vhere  the  defendant  clauned  under  colour  of  right.- 

Inasmuch  as,  without  possession,  actual  or  construc- 
tive, a  person  cannot  l»ring  trespass,  the  first  of  the  above 
heads  of  cases  (sometimes  discussed  along  with  cases  of 
trespass),  in  which  the  plaintifE  is  out  of  possession  and 
seeks  an  Injunction  to  restrain  acts  by  the  person  in  pos- 
session, who  claims  by  title  adversely  to  him,  should  be  ex- 
cluded. The  defendant  being  in  possession  and  the  plain- 
tiff seeking  to  eject  him,  the  sole  question  between  them 

»   High,   liij.,  $  697  ;  as    iUustrat-  £eelingH    and    views  of  the    persons 

JugB.    64   'of  the    Specific  Relief  Ai;t,  nggricveiJ.     Mooney       v.      Couledae, 

cl.   (6),     eec   i6.,  ¥.  70:j    [where  land  30    Ark.,   ti40    (Amor.)].     Upon    the 

was   for  many  years   held  and     used  i>riiieipk- (uiut .d  by  cl.  (d)  of  s.    6  1, 

by    the  owner    aa     a    fumily    burial  the    iusolvciicy    of       the    trespasser 

jO'ound,      defendanto    wore   cnjoinicl  affords  additional  ground  fo!'     Inter- 

from  enoro.iching  thereon  anil    fron.  ferente,  Hiucf  his  inability  to  respond 

;i    fhreatenod     removal  of    the     re-  in  damages  renders    the   remedy      at 

mains  of    persons    interred    thoreir.  law  inelleetual.    lb.,    s.     707.    Stew- 

In     n\xc\i    a     case  there    tan  be     no  art  v.  Chew,    3    Uland.,  iiO   (Amer.) 

,  standard  by  which  io    ebtjmale     lh<-  '800       judgment   of     Kiudirshy. 

damages  sustained  sin'.e  the     rxteut  V.  C,   in  Lowndes  v.     Iktilf,     3j    L. 

of   the   Injury  is    dep  iidcut  iijion  tho  .1.  Ch.,  lol. 
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is  a.^  to.tlie  iii!o  to  iho  Liiul.  II  this  It.'  m  the  jjlaintill,  the 
ileftMidant  is  a  iiiere  liespussi-r.  Such  ordinary  oject; 
niciii  rases  are  distiiigiiishahlc  lr.»m  those  coming  under 
the  second  ot  the  above  lieads,  uIkk:  the  injury  is  a  tres- 
pass or  forcible  iiivusidii  ol  piaintitt's  possession  of  his 
property. 

In  cases  where  ih,.  i,.|),.|  ^ouyht  is  ejectment.  Courts 
in  India  may  dearly  by  rncans  ci  an  Injunction  secure 
the  property  from  damage  during  litigation.  At  the 
same  time  care  must  be  taken  lest  by  interfering  with  the 
(irdinury  rights  of  owersliip  .  the  mere  ins.ti^ution  of  a 
suit  shoukl  operate  as  a  vexatious  interruption  to  the 
enjoyment  of  property.  'Die  English  Courts  for  special 
reasons'  formerly  hesitated  as  to  these  cases  and  refused 
to  interfere  by  Injunction  where  the  plaintiff  was  out  of 
possession,  unless  there  was  fraud  or  colUsion.  or  unless 
the  acts  perpetrated  or  threatene<3  were  so  injurious  as 
to  tend  to  the  destruction  of  the  estate."  Where  the 
plaintifi'  is  in  possession  there  may  be.  as  already  observed, 
a  pure.trespajss.  or  a  trespass  under  colour  of  title."  In 
both  cases  the. Courts  must  be  guided  by  a,  wise  discretion 
according  to.  the  facts  of  the  case  and  the  principles  en- 
acted by  the  Specific  Relief  Act.'' 

\n  ordinary  cases  of  trespass  where  the  trespasser  is  a 
mere  stranger,  a  judgment  which  declares  his  right  and 
award's  damages  is  sufticient.  But  where,  the,  defendant 
is  himseJf  e.ntiTl€d  to  possession  as  well  as  the  plaintiff  .and 
his  wroiigfiil  act  has  been  committed  under  claim  of  right., 
the  Court. is  justified  in  ))rotecting  the  plaintiff's  interest 
by  liieans  of  a..perpetual  Injunction.'^ 

Colleit's    Specific     Relief      Aft,  «  See.  s.   54,    iUe.     (o),  (r). 

309,  267,  268,  *  Stalhartt    v.    Gopal  Panday,     iO. 

»  K£n,   Irij.,  111.  W.    r..,    HJ8,  169,(^73);   S.    (",,    l;>. 

'  See  as  to  thia  expression  Davn-  B.  T..  R.,  197.            .  •. ; 
port  V.    r>arenport,  7  Ha,,  217. 
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Fonneriy  the  tendency  of  the  Courts  was  not  to  grant 
an  Injunction  where  the  trespasser  was  an  utter  stranger, 
unless  the  acts  tended  to  the  destruction  of  the  estate  or 
there  were  special  circumstances.  On  the  other  hand. 
where  the  party  in  possession  sought  to  restrain  one 
who  claimed  by  adverse  title,  there  the  tendency  was  to 
grant  the  Injunction,  at  least  where  the  acts  done  either 
did  or  might  tend  to  the  destruction  of  the  estate. 

Xhese  distinctions  have,  however,  lost  much  of  thrii 
importancef  in  England  since  the  Judicature  Act,  whir-h 
enables  th(f  Courts  to  grant  an  Injunction  in  all  cases,  if  it 
shall  think  fit.'  So  also  in  India  the  Courts  mav  gram 
an  Injunction  in  all  the  cases  of  trespass  abovementioiied 
according  to  their  discretion,  such  discretion  to  be  exer- 
cised with  regard  both  to  the  principles  enacted  by  the 
Specific  Relief  Act  and  the  circumstances  of  the  parti- 
cular case.  Upon  the  subject  of  damage  it  must,  how- 
ever, be  remembered  that  an  act  not  amounting  in  itself 
to  serious  damage  may,  from  its  continuance,  amount  to 
trespass  attended  by  irreparable  damage,  and  there  aie 
cases  where  great  damage  may  be  done  to  property, 
though  the  actual  damage  done  by  the  trespass;  is 
nothi)ig.* 

Where  a  trespass  of  a  continuing  nature  has  been  eom- 
mittedby  the  defendant,  but  has  been  discontinued  before 
suit  brought,  the  Court  will  not,  inferfere  by  Injunction 
to  restrain  the  defendant  from  continuing  such  trespass 
merely  because  the  plaintiff  entertains  vague  apprelien- 
sions  thai  the  trespass  may  be  recommenced." 


'  Kerr,  Inj     ll.'i  \a   to   mere  apprcliension of  tivspus-*. 

^  lb.,  117.  860   Gibbon  v.    Ahdur  Rahlnan,   Khan. 

i  Chahildat    Lullubliai  v.    The    Mil-  3     }i.    L.    K.,     A.     C.    411     (1S69): 

nicijMl    CommitaioniT    of    Bombay,   S  Poran    Chand     (Jalcrrha     v.    Farffh- 

Bom,  H.  C,  R.,  O.  C.    J..  85    (187IJ.  no/h  Shitfl,.  12  W.  T?..  .S2  (1800). 
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Though  the  juri.sdiction  by  mandatojy  Injunction  to 
compel  the  restoration  of  matters  in  statu  quo  is  sparinglv 
exercised,  yet  a  trespass  irreparable  in  its  character  and 
of  a  continuing  nature  may  be  restrained  by  a  mandatory 
Injunction,  thus  restoring  things  to  their  original 
condition.'  There  must,  however,  be  no  delay  on  the 
part  of  the  plaintitl"  in  bringing  his  suit."''  A  mandatory 
Injunction  should  not  be  granted  against  a  trespasser 
compelling  him  to  come  on  the  land  on  which  he  had  tres- 
passed to  remove  an  encroachment  made  vhereon  by 
him.''  I 

So  where  tlie  defendant  built  a  wall  on  the  plaintiff's 
land  and  thereby  committed  a  trespass  the  plaintiff  in 
a  suit  brought  for  that  purpose  obtained  damages  for  the 
trespass  and  a  mandatory  Injunction  directing  the  defen- 
dant within  two  months  to  remove  the  wall,  and  to  restore 
the  plaintiff's  premises  to  their  former  condition.* 

The  commission  of  a  trespass  may  subject  the  offending 
party  to  an  account  which  will  be  taken  on  varynig 
principles  according  as  the  acts  complained  of  have  been 
fraudulent  and  wilful,  or  inadvertent,  and  under  a  bond 
fide  belief  of  title. ^  Compensation  may  be  given  for  dam- 
age.'' After  the  establishment  of  his  legal  right  and  the 
fact  of  its  violation,  the  plaintiff  is  entitled  as  of  course  to 
a  perpetual  Injunction,  unless  there  be  something  special 
in  the  circumstances  of  the  case.^  Where  there  has'  been 
found  to  be  a  continuing  trespass  by  encroachment  relief 
by  way  of  Injunction  is  the  proper  remedy  in  such  a  case, 


'  High,   Iiij..  §  706  ;  Ken-,  luj.,   UAi.  lur  Klmr.-cdji   Manclierji.  [.    [,.  R.,  '.>8 

i  Haji  S'jcd   Muhimimii)    v.    Gidub  ]<om.,  20  ( 1903). 

Hal.    I.     L.     V>.,  I'O  All.,  Mo  (1898);  «  Jaim/ri  v.  II.  A.  .Ewih;  I.   1.    I^, 

referring  to   Bciwde   (..'oumnree    Do^'-i'  \'A  All.,  08  (I89<t). 

V.     Soudamoney      Dosscc,     I.  L.    H  ,  »  Kerr,  Iiij.,   IttJ. 

16  Ca)..  252  (1889).  '"•  lb.,  1(52. 

3  S'lvroji  itancckji    ^i'adia    v.  Daf-  ''  lb.,    165. 


* 
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toT  to  allow  compensation  would  be  to  let  a  trespasser  put  a 
value  or  money  worth  on  another  man's  property  and  de- 
prive him  of  it  against  his  will.^ 

Illustrations  of  the  appUcation  of  the  abovementioned 
principles  may  be  found  in  the  Specific  Relief  Act,^  and 
in  the  Indian  decisions  hereinbefore  and  hereinafter  cited. 
Lawful  possession  of  land  is  sufficient  evidence  of  right 
as  owner,  as  against  a  person  who  has  no  title  whatever, 
and  who  is  a  mere  trespasser.  The  former  can  obtain  a 
declaratory  •decree,  and  an  Injunction  restraining  the 
wron"-doer..  In  such  a  suit  the  defence  was  that  the 
fand  wsis  wakf,  and  the  defendant  mutwaUi  of  it.  Both 
Courts  found  that  the  plaintiff  was  in  possession  as  pur- 
chaser  from  some  of  those,  who  were  entitled  to  sell.  But 
the  first  Court*  did  not  find  a  fact,  which  the  Appellate 
Court  found,  viz.,  that  the  property  had  boon  constituted 
ivakf.  Both  Courts,  however,  concurred  in  the  finding 
that  the  defendant  at  all  events  was  not  the  muticalli 
and  had  no  title.  Held,  that  the  plaintiff  was  entitled  to 
a  declaratory  decree  against  this  defendant  as  to  his  right 
and  an  Injunction  restraining  him  from  interfering  with 
his  possession.  For  the  purposes  of  the  plaintiflE's  claim- 
ing such  a  decree,  it  was  not  necessary  that  he  should 
negative  the  waJcf  ;  as  to  the  validity  of  the  endowment 
no  decision  being  needed.  This  could  not  be  decided 
either  way  in  this  suit  as  parties  interested  were  not  be- 
fore the  Court.^  %. 

Where  the  defendant-  'indor  colour  of  an  old  farm  were 
collecting  from  the  rvrt-^  of  th  c  plaintift's  estate  two 
annas  rent  ovei' and  abo '^c    the  full  sixteen  annas  in  the 

I    JelhalaU       lUrw(m,i'l       \.      Lai-  •>  la/mil    ArilJ    v.   Mahomtd  Qhoua, 

hhax    Ddlpnibhal.     I.  I,.    P...    Zh  Btmi..  I.  L.  li.,  20  Cul.,  831   (1893);   S.    C, 

•i9i  (1904).  ««  §  30  ante.  20    I.  A.,    90;  diHtinguislicd  m  Niaa 

'       -  Act  I    of    1877.  B.    .".i,  ills.  (")  A-  Cliand  Qaita    v.    Kanchirnm   Ba^faui. 

If),  I.  L.  It.  26CaI..  r,7!»(lS00). 
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fiipeV  till'  <\)uri  graiitecl  an  Injunction,  being  ol'  opinion 
that,  an  action  would  lio  tlierefor  even  though  no  actual 
ihunago  liatl  been  shown  U)  have  been  caused  to  the  plaiin- 
tirt'  upon  the  ground  that  the  owners  wouKl  otherwise  be 
prejudiced,  difiiculties  and  eonipHoat^ons  might  ensue,  and 
that  the  aci  comphiiiied  of  must  necessarily  cause  injury.' 

In  the  case  of  trespass  ))y  ])ublic  companies  or  public 
l>odies  the  principles  upon  which  the  English  Courts  act 
in  restraint  of  such  trespass  differ  in  some  respect's  from 
those  upon  which  they  act  in  restraining  tresspass  by  in- 
dividuals. Where  a  private  person  applies  for  an  Injunc- 
tion to  restrain  a  public  body  from  entering  illegally  u])on 
his  land  he  is  not  i-etpiired  to  make  out  a  case  of  destruc- 
tion, trespass,  or  irreparable  mischief.  The  Court  will 
prevent  such  bodies  from  deviating  in  the  smallest  degree 
from  the  terms  prescribed  by  the  Statute  which  gives 
tliem  authority.  If  they  enter  upon  a  man's  land  with- 
out taking  the  steps  required  by  the  Statute,  the  Court 
will  at  once  interfere.  The  Court  has  not  only  jurisdic- 
tion to  restrain  them  from  affecting  a  man's  land  by  stir- 
ring out  of  the  exact  limits  prescribed  by  the  Statute 
wliich  gives  them  authority,  but  is  almost  bound,  and 
will;  as  a  matter  of  course,  iiiterfere,  unless  the  damage 
is  .so  slight  that  no  injury  has  arisen,  or  is  likely  to  arise, 
or  unless  the  injury  is  so  small  as  to  be  incapable  of  being 
appreciated  by  damages,  or  unless  the  remedy  by  damages 
is  adequate  and  sufficient  and  the  proper  remedy,' or  the 
trespass  is  of  a  merely  temporary  nature."'^ 

In  an  Indian  case*  decided  prior  to  the  pas,sing  of 
the  Specific.  Relief    Act,    Sargent   J.,    in   discussing  the 

1  yadirjumma    Chowdkcry    v.  Ram  Bom.  H.  C.  K.,    85,    91    (1871).     Tlio 

ii^hunder  Stirma,  W.  R.  (1864),  362.  learned  judge  added  "for  Mie  correet 

'  Kf-TT,  Inj.,   118,   119.  exposition  of  the    law  .-tpplicablo    to 

•  3  Clabildnf  LaHuhhai  v.  T^e  Muni-  public  companies  and    porsonft  in    a 

cipal     Cnmpi.'^siani'r     of    Bombai/,     S  .similar  position,  I  ean   not  do  l)etter 
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principles  upon  which  the  Court  will  interfere  by  IniinH'tion 
to  restrain  acts  of  public  functionaries  in  excess  of  their 
statutory  powers,  said  tliat  the  rule  that  Courts  of  Equity 
will  not  restrain  acts  of  trespass,  unless  the  injury  appre- 
hended from  them  is  of  such  a  nature  as  that  its  repeti- 
tion  would  cause  irreparable  loss  to  the  plaintiff,  applied 
only  where  the  trespass  complained  of  was  that  of  a  pri- 
vate individual,  and  not  where  the  act  is  that  of  a  public 
functionary.  It  is  apprehended,  however,  that  since  the 
'passing  of  fhe  Specific  Relief  Act  all  cases  of  whatever 
nature  must  be  decided  by  reference  to  the  principles 
contained  in  that  Act. 

§  73.     It  is  a^s  equally  elementary  that  onl}'  the  person,  ^y,,„  „,^y  g,^ 
who  commits  the  trespass,  can  be  sued,  as  that  without  *°"^^g^pp^j*"';,'{ 
pos.session,  actual  or  constructive,  a  man  cannot  bring  an  '"■•''i'"^^. 
action  of  trespass  the  essential  character  of  which  is  the 
forcible  invasion  of  another's  right  of  possession.     In  thi.s 
as  in  all  other  torts  the  applicant  must  have  a  personal 
interest  in  the  matter,'  and  his  conduct  and  that  of  bis 
agent's  must  not  have  been  such  as  to  disentitle  him  to 
the  assistance  of     the  Court."     There    must    have    been 
no  delay  or  acquiescence.'"'     The    tenant  or  holder  .should 
sue   in    all    cases  of    tre.spass,  unless  there  is  permanent 
damage  to  the  property  ;  the  general  rule  being  that  the 
reversioner   can    only  sue  where    there    is    a    permanent 
damage  to  the  reversion.' 


• 

thuii  to  refer  to  Mr.    Kcrr'n  «yik    '>ii  '  /6..  <  1.  (A);  ken.  Iiii.,  Il'I. 

Iiijutivtioiid  at    J).  liO.-),  where-  lio  saj'«  *  See   vuhch  cited    la  .Vl'x.iiulri  I'li 

[licrc  fottowi  Uic    ixjsmge,    a  refcrciii(  Tort*,   lL'2  ;    this  rule    ha.t  lx>eii    lieM 

to  winch  is  given  in  the    last    note].  "  not    to    applj*  where  the  lundlord  in. 

.As.  to   tho   ucquiitition    of     Und     for  ^n  it  were,  a  partner  with  bin  tciuiil!*  : 

public   parposoB    and   loi     i  ornpanio-  ^(.iikaia  ihalnm  'Jhriti/  v.   Andiit ppnn 

»ce  Act  I  of  I  HO  J.  Amlxihi".     I       I,,    f;..     J    -M.^l..    232 

•   Act  I  o(  1877.  ^.  .-,rt,  ,  I.  (/(■;.  1 1*70). 

■'     IK,    r).     (,).  '                                            • 
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A  laiv.Uorcl  who  has  only  a  constructive  possession  of 
lands  through  his  tenant  cannot  obtain  relief  by  way  of 
Injunction  under  clause  2  of  section  4  of  the  Maralatdars' 
Act  (Bom.  Act  III  of  1870). 

D  sued  in  the  Manilatdar's  Court,  as  A'^s  constituted 
attorney  for  an  Injunction  rec4raining  defendants  from 
causing  any  obstruction  to  his  possession  of  certain  lands,  ' 
The  land  belonged  to  A' s  husband,  who  was  alleged  to 
be  a  lunatic.  But  there  was  no  adjudication  of  his  lunacy 
nor  was  A  appointed  a  manager  of  his  estate  under  Act 
XXXV  of  1858.  Held  that  D  had  no  right  to  sue.  A 
not  having  been  appointed  a  manager  of  her  husband's 
estate,  had  herself  no  right  to  sue  in  respect  cf  a  disturbance 
of  her  husband's  possession.  She  could  not  therefore 
authorize  her  agent  to  sue  on  her  behalf.' 

Tf  ryots  are  actually  in  occupation  of  their  lands  and 
are  only  interfered  \vith  and  embarrassed  in  that  occupa- 
tion the  proprietors  are  not  entitled  to  sue,  but  the  ryots 
themselves  have  a  right  to  sue  for  an  Injunction  restrain- 
ing the  trespasser  from  interference.  If  they  are  ousted, 
the  zemindar  has  a  right  to  bring  an  action  against  the 
trespasser  to  recover  possession.  Where  there  has  been 
an  ouster  from  zerait  land  and  the  trespasser  is  cultivating 
indigo  thereon  the  remedy  is  ejectment,  and  not  an  In- 
junction from  cultivating  the  indigo,  for  such  a  prayer 
implies  a  right  to  cultivate  other  crops.' 

ff  a  stranger  trespasses  upon  joint  property  one  of 
the  several  persons  jointly  interested  in  the  property  is 


1  Nemara  v.  Dtvandrappa,  I.  L.  H.,  a  trespasser,  referred    to  in    this   de- 

15  Bom.,  177  (1890);  following /)?%/  cision  ;  see  cases  cited    in  Alexander 

V.   Keshavbhai,  I.   L.   R.,     12    Bom.,  on    Torts,     121,    122.     A  trustee  can 

419  (1887).  alone  sue    in    ejectment.   LacJcersteen 

-  Xundttn  Lull  v.  Lloyd,   22  W.  R..  v.    Tarid-nath    Poramanick.    Cor.,    9\ 

74  (1874).     But  as  to    the    right    of  (1804). 
one  of   several    joint  tenanta  to  eject 
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entitled  to  restrain  that  stranger  from  committing  the 
trespass.'  If  some  of  several  coparceners  purchase 
from  a  stranger  trespasser  a  building  erected  by  him 
on  land  jointly  held  by  all  the  coparceners,  such 
purchasers  are  quoad  the  building,  trespassers,  and  a 
suit  is  maintainable  by  the  remaining  coparceners  to 
be  put  into  joint  possession  of  the  land  covered  by  the 
buUding/' 

A  private  person  may  sue  in  respect  of  a  matter  affect- 
ing the  pnblic  interest,  if  he  can  make  out  a  case  of 
special  damage  or  can  show  that  greater  damage  is 
caused  to  him  by  the  act  complained  of  than  is  caused 
to  the  public  in  general.* 

The  fact  that  other  persons  have  similar  rights  to  those 
of  the  plaintiff  does  not  necessarily  make  the  latter' s  right 
a  public  right  in  the  sense  that  no  action  can  be  brought 
upon  it,  unless  special  damage  is  proved.     A  right  claimed 
may  vest  in  the  plaintiff  severally  as  well  as  jointly  with 
others.*     Where  a  plaintiff's     suit  to    have  the  defend- 
ants restrained  by  Injunction  from  causing  disturbance 
to  him  in    cultivating    his    fields  was    rejected    by   the 
Mamlatdar,  on  the  ground  that  his  allegations  were  not 
proved  against  all  the  defendants,  one  of  the  defendants 
having  been  found  not  to  have  disturbed  the  plaintiff,  it 
was  held,  reversing   the    order    of    the  Mamlatdar,    that 
there  was  nothing  in  the  Mamlatdars'  Act  (Bora.  Act  111 
of    1876)  to  prevent  the  Mamlatdar    from  *granting   the 
Injunction  as  against  the  defendants  against  whom  the 
case  was  proved.    The  High  Court  accordingly  directed  an 
Injunction  to  go  under  section  4  of  the  Mamlatdars'  Act 


'   Muhammad      Al!     Jan     v.     /'ai'r  *   VenkaUiclkila       v.       KuppinKimi, 

liaMi.  I.  1^  H..  18  All..    30L'    M8!l(;).  I.  L.  R.,  11   Mod..  .J2  {1887)[ri?ht  \„ 

■>  lb.,  301.  graze  tattle  J. 
■  Kerr.  Inj  .   120 
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restraining  the  said  defendants  from   causing  tiie  alleged 
disturbance  to  the  plaintirtV 
^^•*'*  §  74.     The  torts  of   waste    and    trespass   dealt  with  in 

this  Chapter  are  \\rongs    to    possession    and  property   in 
respect     of     which      [njunctions    will     issue    upon    the 
principles  hereinafter  stated.     It  is  clear    that    an  owner 
in  possession    of  an    absolute    estate  of    inheritance  has 
indefinite  rights  of  use  and  dominion  with  power  to  waste 
land  and    to   destroy    chattels    at  his  pleasure.     Waste, 
therefore^  has   been    defined  as  a  substantial    injury    to 
the  inheritance    done    by    one     having  a  limited  estate 
during  the  continuance  of  that  estate.     Such  injury  may 
be  caused  either  by  diminishing  the   value  of  the  estate 
or  by  increasing  the  burdens  upon  it  or  by  impairing  the 
evidence  of  title.     The   owner  of  the  absolute  estate  has 
the  right  to  require  that  the  nature  and  character  of  the 
property  shall  not  be  changed  by  the  owner  of  the  limited 
estate.     An  act  may   therefore    constitute   waste  which 
increases  the  value    of    the    property,    such    as    an    act 
which  increases    the    value    of    the    estate,    but    which 
impaixs  the  evidence  of  title  or  increases  the  burdens  on 
the  property,     It    is  not.  however,  every  conversion  of 
land  which  constitutes  waste.     There  must  be  an  injury 
to  the  inheritance  either  "in  the  sense  of  value  "  or  "in 
the    sense    of  destroying    identity " :  by  what    is   called 
destroying  evidence  of  the  owner's   title  a  peculiar  head 
of  the  laAv  which    has    not    been  extended     in    modern 
times'.     In.  times  past,  however,  where  evijlence    of    title 
depended    entirely   upon    the   memory   of    witnesses   an 
alteration  of  evideriee  of  title  was  a  very  serious  matter. 
But  the  existence    of   ordnance  surveys  and  maps  have 
greatly  reduced  the  importance  of    such  alterations,  and 


'   f'l,i„tn„w,.oii     Snrnjian     i^r.lc    v.   P.ftUi.   (.    L.    I?.,  IJ   Bom..   17(18891. 
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t'lie  Courts  will  coiisidm-  only  that  lo  bo  waste  which  is  so 
ill  the  real  and  not  in  a  technical  sense  of  the  term. 

The  distinction  Ix'iwcen  waste  and  trespass  consists  in 
the  former  being  the  aljuse  or  the  destructive  use  of  pro- 
perty  by  one  who.  while  not  possessed  of  the  absolute  title 
thereto,  has  yet  a  right  to  its  legitimate  use  ;  trespass 
being  an  injury  to  j)roperty  by  one  who  has  no  right  wliat- 
ever  to  its  use.  The  essential  character  of  waste  is,  that 
the  party  cor/»niitti:i<.'  it  is  in  rightful  possession  and  that 
there  is  a  ])r*vity  c,[  title  between  the  parties.'  Tlie 
definition  above  ^iiv.Mi  i>^  tliat  of  the  so-called  "legrar' 
wa^te.  "Equitable"  waste  according  to  English  law  is 
the  unconscientious  u>i('  of  a  legal  power  as  by  a  tenant 
for  life  or  vears*  holding  an  estate  created  "  witliout 
impeachment  of  waste. "^  The  effect  at  law  of  such  a 
clause  in  an  instrunicnt  ])rior  to  the  Judicature  Act, 
1873,  was  not  only  to  allow  a  tenant  for  life  or  years  to 
commit  waste,  but  it  was  a  special  power  permitting 
him  to  appro])riate  the  produce  of  the  waste  to  his  own 
use.  A  Court  of  Equity,  however,  considered  the  exces- 
sive use  of  tlie  legal  power  incident  to  an  estate  unim- 
peachable of  waste  to  b"  inequitable  and  unjust  and 
therefore  controlh-tl  it.  That  Court,  therefore,  in  the 
exercise  of  its  jurisdiction  restrained  all  destructive, 
malicious  f)r  extravagant  waste,^  and  the  Courts  in  India 
would  no  doubt,  if  called  upon  to  do  so,  proceed  upon 
t!ie  same    princi|»h's    shouhl    the     occasion  aris^'.     Legal 

'    Kin.  111]..  .Vi  ;  niu'li.'liij..    §«.">(»:  rtm-iiloicd  wiistc  at    liuv.    \x-\t\K    coii- 

I'ollock     oil     Tort,     4tli      l-lcl,.     :M;1  :  sish-iit     witli     tlio   IoriiI   "iijlitx   <>f  lli'> 

»A  to  wiwttc   by    (l.-Htroyiii).'    .•vi<lcii.<-  |"iily  .ommiKing     tli.wn.    I.ul      uhi-  I, 

r.f     till.'.  «•<•     Doht-rhi   V.    Ml,ii,i„.    I.,  niv      ii.rinc<l     wil»t«     in    i.|iiit,\       cm 

lC..3A|M).«'ii'<..  ■::•••.  T2tl.  7:1.-.   (IS7H)  :  H.r„mil   of  tli.-ir    manifost   iiiimy    t,. 

./-f«M   V.     ClmpiHll.    \..      1;..    Jfi     K.i.  th-  iiili.-nluiK-"  :    Hinli.   I"i.  v^  'i*^": 

54.,.  (|87r>).  «••'''"«  -  ^''""y,  K<(..  §  »!'•• 

•     •K'liiitulilf    wHNtc    in   (liiiiKil    to  ■'■  Kerr.   Inj.,  87—97. 
in\\A\*i      of     HUlli     iv  In     iiH     nil-    not 
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wiusto  nmy  bo  eausod  by   frlliiiL!  ti  ml  km -trees'    hy  (\n   the 
case  III'  tenants  of  warrens.   li^Ii  ponds  ;muI  11u>  like)  tak- 
ing so   nianv    of     llie  aniniah     that     tlie    per])etui(y     of 
sncct's^sion     is    destroyed^   b\'   divi<i,in,i>;   for  minerals,^     by 
nltrration  of  (•linract''r     or    l)a<l  cidiivalion    of    kind,'  l)y 
i)iiUin<i  down   or  altcrinsj    Iniildintfs  or  sulVoriiiti   tlioni    1o 
(iecav.'  and  l)y  otIuM'    like    acU    of    an    injurious  oi'  des- 
tructive cliaracter.     Waste  wliieli  consists  in  the  coniniis- 
sion     of    positive    acts    is    called    "'  \ oluntary "    waste, 
whereas      "  ])ermissive  "     waste     is    tiie     suiferinL';     ike 
tenement  to  lose   its  value    or    <iO    to   ruin    for    want   of 
necessary  repair. 
Kgi'inst'**wasto.      i^    "^-      '''^^^  Court  will  in  a  pro])er  ease  "rant  an  Injunc- 
tion restrainincjthe  comimission  of  waste. "^     The  i)rinci])les 
upon  which  the  ('ourt  interferes  in  cases  of  waste  are  tlie 
same  as  those  upon  wdiich    it    jtroceeds    in    other  cases. ^ 
Tn  the  first     place,  it  is  well  established  that^  in  a<:tions 
bronaht  for  the  express  purpose  of  restraining  waste,  jni- 
vity  of  title  must  exist  between  the  ])arties  to  the  action." 
Nextly  as  a  rjeneral  rule,  the  Court  will  not  issue  an   In- 
junction to  restrain  waste  except  upon  iniqucstioned  evi- 
dence of  com])lainant's  title  and  where  the  defendant  is  in 
nossession.  under  adverse  title,  the  relief  will  be    refused."' 
Nor  will  tlie  Court  interfere  ])y  injunction,  w^hen  com])lain- 
ant's  title  is  not  clear,  since  the  relief  is  granted  Only  wlien 


I   Se".   Act   1     of   1877,  .s.  54.    illus.  •  ///.,    70—71;     a»    to    alttnition  : 

{it):    Kerr-,    Iiij..  .'»6 — 62  ;  n.s  to  inter-  sec       ltd  mchaiidra       VasndfrsliH       v. 

pst  ;uiil  piDiKTty    in  sovcrod    tinibci.  liabtijl   Kusnj',.   1.    T..     1!..     l."i     I'.rtni.. 

V.  jVa,  07  -104.     -SVc  also  lligli.    liij.,  7:{  (189(.i).       '" 

$§      ()7l--ti7'.i.       I'cilia])s     the     most  «  Sir.   ,\,t  1  of  1877.  s.  .")4,  illustiit- 

fiequont  il.ass  of  cases    on  this    Lead  {m)  and  (»). 

jiic  suits  to  restrain  -waste   by  cuttin<;  *  Sir    \\\'^\\.      Inj.,    C'Ji.    \l:    K<fr, 

and    lemoviiiK    tinilxr    from  estates  liij.,  Cli.  I\'. 

of  ficcholil.  •  V.   i^,.~t. 

»   Ih.,  02.  9    J';il.<.,rorlh     V.     IJnj,!,.),.     ti       \, ■<■■., 

■I  )l>.,  63—68.  .-.I;     l)ai-ir.-<    V.     l.co,  ib.,  7s  1:    Tnlhut 

*  Ih..   tW  -60.  X.  lloj^  S'colt.  1  K.  &  .1..  <)«•,. 
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the  title  iii  free  from  lUspure.'     A  partkular  title   must  be 
sliown  bv  complainant  -^  and  it  was  held  that  when  there 
was  grave  doubt  whether  an  action  at  law  could  be  main- 
tained  for  the  alleged  waste  it  was  proper  to  refuse  a  tem- 
porarv  Injunction.**      Thirdly,    waste    or  threat  of  waste 
must  be  e.stablishetl,  and  the  ("ouit  will  not  interfere  where 
the  waste  is  of  a  trivial  nature,  unless  an  intention  to  com- 
mit further  waste  can  be  shown  when  the  Court  will  in- 
terfere.  though  the  first  acts  of  waste  may  have  been  of  a 
trivial  natur*.     Moreover  to  warrant  interference  it  is  not 
essentia!  that  actual  and  serious  waste  should  have  been 
already  committed,  for  the  Court  has  jurisdiction,  if  a  fair 
case  of  jirospective  injury  can  be  made  out,  to  interfere 
befor<t  waste   has  been  actually  conimitted.     The   plain- 
tiff must    show  either  some  actual  violation  of  his  right 
or  a  suttieient  ground  to  apprehend  it.    A  mere  statement, 
however,    that   tlir  i»laintiff  a])pr('li("ii(is  that  the   defend- 
ant  intends     to    commit     waste     (without    stating    any 
ground    for    it),  is    insuthcient.''     Wiien   the  injury  com- 
plained of  is  .susceptible  of  perfect    pecuniary    compensa- 
rion.  and  one  for  which  satisfaction  in  (hunages  can  be  had.^ 
or  wliere  adecjuate  relief  may  be  had  otherwise    than    by 
Injunction,*^   in   both   of  such  cases  tin-  Injunction  will  be 
withheld.     j.,astly.  the  |)rincij)les  with  regard  to  delay  and 


1    f.oiix     V.    Lucey,    1     Ir.     K.|..    !t:i :  .'.iMi  :  rihd  ih. 

•■il4-<l  in   Higli,  Inj.,   s  '*•"''•  '   "iy'i.    '"j-.    S    (if);)  ;      Ken'.    Inj.. 

•    WhiOl-gg-:.     \.    Whihldjiji .    I    Iti.i.  ji|>.     .">.'!.     .">J.   niid   cases   thcic   litcd  .• 
<'.  (.'.,  58.  MS    (o   111'-    iiI'ilsmI    oI     Iiijiiiu'fioii     ill 

•I  l.irrlin'j    V.    Ciiiiii,  T  Ir.  rii..  l*7;{,  liiscs  of  iiiii'-lionitivo  nr  trivial  wasti', 

•  itc'l  ill  Hif^'li,  Inj.,    §   Ij5i.     tio  vliero  bcc  Dohcrli/ \.  Alltmui.  I,.    15..    .'t   Apj.. 

tln!    ({uCHtiun    of    the  iij;l»t  to  do  tho  Van.,  72l',  7-1.  7:i.'!. 

tliitii»  wtiich  it  wiiK   N>iii;;lit   to   rcMtniin  •  it,rl.-ri/    v.      ('nnnU,     I     liiil.    (Ii.. 

?!■<  wiuitu  WIL1  iloiilil (ill  .'111(1    rc»tc<l    up-  :t  I  I    (AiiiiT.);   sii    Act    I    ril    I.S77.     s. 

A)    th>!     ooiwtnictiiin      of     a   Htatulc  ,-,  |. 

wIikIi    WiLH     doubtful,     the   Cmit   r.  -  e   .I/,,,,/,,,,///!.;//    v.     W'alhr,   Mi   (Ja.. 

fuHod  ,'in  Injunction    in     tin-   hist    in-  ."iirj    (.\rnci.);     sre    .Vit  I    of   1S"7,    s. 

»    III' <•  :       Fi'ht     \.     .litrkmiii,       Dick.,  ."i<l.  c|.     /). 
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ac(|uiosccnop  are  jiemM-iillv  appluaMc  in  casi^s  ol  waste.  It 
is.  liowovcr,  to  lu'  noted  that  dclav  is  not  so  pivjudicial 
to  the  plaint it\'  in  casos  ol  waste  as  in  other  applications  for 
Ininiictions  aiul  in  sonu' cases  is  not  m:il"i'ial.  So  ;;  person, 
who  has  been  permitted  to  cut  down  ha  IIOI  tin-  trees  upon 
the  landofanothfM',  can  acipiire  no  title  Ironi  the  neizlij^enoe 
of  the  owner  to  cut  down  the  i'"inainin,i:  half.  The  cast; 
IS  however  dilTerent.  if  thi'  defeiuhmt  lias  been  encourage.d 
hv  the  acquiescence  of  the  pjaintifl"  to  ex.})eud  monies 
upon  the  property.  ui)oii  th(>  Faith  and  understanding  that 
no  ohstacle  will  he  afterward^  thiown  in  the  way  of  Kis 
enjoyment.^ 
Apiiiiist  wiioiii  §  7().  Injunctions  against  the  commission  of  waste 
tioiK*  will  i.i-      Will     be   granted    against    the    following,'  amongst    other 

<;liilltc<l. 

j)ersons  : — 

The  jurisdiction  of  equity  to  stay  the  commission   of 

waste  at  the  suit  of  the  owner  of  the  inheritance  against 

(i)  Truant.-^  for  ^^^^  tcnaut  for  life  or  years  is  well  established,  and  is  fre- 

lifo  or  years  or 

'"  ^'<''-  quentlv  exercised  in   iMi<j,laiHl.  where  such  estates  are  of 

common  occurrence.     A  tenant-in-tai!  in  ])ossession,  with 

successive  estates  tail  in  remainder  is  dispunishable  of  both 

legal  and  equitable  waste,  because    he  may   at  any  time 

bar  the  entail  and  ac(|uire  the  absolute  fee -simple  ;  so  also 

is  a  tenant-in-tail  with  the  reversion  in  the  Crown  and  a 

tenant-in-tail  under  an  Act'of  Parliament,  wliich'precludes 

the  barring  of  the  entail.     Tenant«-iti-tail  after  po.ssibility 

of  i.ssue  extinct,  who  have  been  in  ])Ossession.  and  tenants- 

in- fee-simple  subject  to  an  e.xccutory  devise  over  and  heits 

taking   by   residting   trust,    until    the    happening    of   the 

contingency,  are  within  the  principle  of  equitable  waste 

I    KciT.  Ihj.,  r>i,    .■)"):    ;is   til  Mirjiiics-  ill   mini'.-   (ivviiii;     to    tlic     |i<'i'iill.'ir     ii;i- 

ccwc.     nee    i\'o!/iia     Mi'mmii-    v.    /fn/ii-  liiicof    tlic     projKMty  :    I'linol  \.  J'af- 

Jt«H.  I.  L.  !{.,  9  ('ill.,  ii(»!t   (ls.Si>).  (  itfd  i„<r.   :i  M.     &    K.,     (i;{5:     Xorwii!/*  v. 

jioil  ;  the    utmost    di-frrcc   of     iinmij)-  Hinrr.     I!)  \Vs..   I."!})  :   llillon  v.    I.ttnl 

titii'lc  in  exacted    in    <Msr-s    r>f    u;isii-  '■nnnilli ,  Cr.  &   I'll.,  I'SI!. 
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only.'  It  would  serve  no  }>iaetical  purpose,  however,  to 
further  deal  with  these  and  other  estates,  which  are 
peculiar    to    English    law    and    almost  unknown    in   this 

country. 

The  nature  of  the  estate  taken  bv  Hindu  female  heirs  (ii)  HmJu  fe- 
whether  widows,  daushteis  or  mothers,  is  anomalous,  if 
it  be  considered  with  reference  to  the  principles  of  Eng- 
lish law.     It  is  }iow  settled  that  the  nature  of  the  estate 
taken  by-ai^laughter  or  mother  is  the  same  as  that  of  a 
widow,  andithe  same  j^rinciples  are  applicable  in  each  of 
fliese  cases.     A  Hindu  widow's    interest  in  tlie  estate  of 
lv?r  husband  cann(^t  be  accurately  compared  to  any  estate 
known  to  Enolish  law.     Siic!\  an  estate  can  only  be  pro- 
perlv  describee!  as  a  Hindu  widow's  estate.     It  is  not  an 
absolute  estate  for  all  pur]ioses,  and  it  is  not  merely  an 
estate  for  life.     As  the  wi'lcnv  represents  the  whole  inher- 
itance, her  interest  is  not  nii'icly  that  of  a  tenant  for  life. 
The  estate  mav  be  best  considered  as  an  absolute  estate 
subject   only   to   certain   conditions."'     It   is    a  restrained 
estate,  not  a  trust-estate.     The  widow  is  entitled  to  the 
estate  of  her  husband,  to  Ix'  i)ossessed,  used  and- enjoyed 
bv  her,  as  a  widow  of  a    Hindu  husband  dying  without 
i.ssue  in  the  manner  |)rescribed  by  the  Hindu  law.'     Where, 
however,  she  is  about  to  deal  with  the  property  in  a  mode 
contrart  to  the  Hindu  law.  in  extension  of  her  power  over 
'it,  and  in  derogation  of  the  rijrlits  of  those  who  may  suc- 
ceed to  it,  the  Court  is  (;iii<l  in  that  case  only)  justified  in 
restraining  her  in  the  ii<e    custody,  and  disposition  of  it  * 


I   Kerr.    Inj.,   /.')  -  Wl,    h:{    -h7.  l' /i/iuni'ili     tion.v,   «>     M.   I.    A..    Iltil 

•    SiJioki^lirii  Suniiih    U"i/\-    lliir,-  (lK.%tl). 

milh  Sitrmih   Rnij,    I.    L.     K..    Hi    (HI..  i    //»////    /'..v.v      lUill     v.     Sm.     Ifi- 

»  II<I7(IHSI).  fi'irnnli          l)ii.i.ii(,         ScM'.st ic,       Klilii, 

•::    lliirril    IhtnH    Dull     \.     /{iimrninin-  I K.".)!  ;     S.     ('.,      f)      M.       I.       A..       CCI  ; 

uf,/    Dnnnff,    SfVOHtn-.    tt/i",    H.'JH.     *\y.\  tiii.l        ho;        Oojiiliiiinir;/         Ikissr,       v. 
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Tlio  nature  of  the  c-talc  of  tlic  fiinaK'  lieir  offers  no  bar 
whatever  to  n>'^traiiiin<i  lur  hy  Injunction  fiom  waste  or 
from  any  improper  alienation.  Hindu  female  heirs  in 
possession  of  the  inheritance  (wlietlier  wi(h)w,  daughter 
or  mother)  may  lie  restrainetl  from  committinff  acts  in 
the  nature  of  waste,  at  the  suit  of  the.  reversionary  heir, 
or  the  person  next  in  succession.^  It  is  not,  however, 
sufficient  to  say  that  there  is  one  person  entitled  in 
possession,  and  another  entitled  in  remaindei«'in  order  to 
induce  the  Court  to  interfere  to  take  the  prQ{)erty  out  of 
the  hands  of  the  individual.  Avho  is  in  possession  of  it ;  bu't 
it  is  necessary  to  show  that  there  is  danojer  to  the  property 
from  the  mode  in  which  the  party  in  possession  is  deal- 
ing with  it,  in  which  case,  and  in  such  case  Only,  the  Court 
will  interfere.^  An  action  against  the  heir  in  po.ssession 
is  only  maintainable  in  respect  of  some  act  of  hers  whicl> 
is  injurious  to  the  reversioner.  The  latter  may  sue  for 
an  Injunction  to  restrain  acts  which  diminish  the  value 
of  the  estate — '"what  will  amount  to  waste  has  never 
been  discussed.  Probably  no  assistance  upon  this  point 
could  be  obtained  fiom  an  examination  of  the  English 
cases  in  regard  to  tenants  for  life.  The  female  heir  is, 
for  all  purposes  of  beneficial  enjoyment,  full  and  complete 
owner.  She  would,  as  I  conceive,  have  a  full  right  to  cut 
timber,  open  mines  and  the  like,  provided  she  did  so  for 
the  purpose  of  enjoying  the  estate  and  not  of  injuring  the 
reversion."*  "The  remedy  should  not  exrend  beyond 
the    mischief.     The     remedy    must     not    be   confounded" 

( 

fiCi4    (18.50)     pit     is      not     ciisy    fo  (lN.")l).     A<(   I    ollK77,    s.    .54,   illus. 

.ipply  Kiifjli'^li  I'l^^'    to    native   estates.  (/»)• 

A        Hindu       widow's       estate         Is  '   lltiirij     Da.ss     iJn't     v.     Sm.     Vji- 

jjec-nliar  ;  it,   would    be  a  niiKoliievous  piininli    Dosser,    (i     AI.    I.     A..      4-)t> 

doctrine     to     hold    that     Khe      ni.ay  (1S.56). 

eommit     waste"]      par    Peel.     C.     J.  ••  Mayne'.s     Hindu    Law.     §     CO(t ; 

'  llurnj    Doss    Dull     v.      /iungini-  Siihha    li'ddi    v.  Chmgalamma,  I.  1*. 

rnntifi/  Dossec,  Sevestre.   (ir>7.  fi'ifi.   r.CI  |;,.    22    M.mI..    12fi.  120,    130   (1898), 
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with  that  of  a  ctd/<f/  ii>(c  trust,  or  a  trustee  to  ljrin<i 
hack  the  trust-estate  to  its  proper  custody.  The  Hindu 
female  is  lather  in  tlie  position  of  an  heir  taking  by  des- 
cent, until  a  contingency  happens,  than  an  heir  oi-  de- 
visee upon  a  trust  ))}-  implication.  Therefore  a  bill 
f^led  bv  the  presumptive  heir  in  succession  against  the 
immediate  heir,  wlio  has  succeeded  by  inheritance,  must 
show  a  case  approaching  to  S])ohation,  must  enable  the 
Court  to  see  that  there  is  probable  ground  for  appre- 
hending that,  unless  an  Injunction  be  granted  to  restrain 
^ome  threatened  or  intending  act,  ultimate  loss  to  the 
Ijeirs.  who  may  come  into  possession  by  succession,  will 
ensue.  It  is  fiot  enough  to  make  out  that  some  gift  has 
been  made  or 'some  disposition  taken  place,  or  that  such 
is  about  to  be  made  or  to  take  place  which  the  law  would 

■ 

not  support ;  the  estate  of  the  female  owner,  her  own 
personal  estate,  might  be  large  and  adequate  to  re-pay 
ten  times  over  the  alleged  spoliation,  and  there  might 
not  be  the  remotest  prospect  of  loss  and  the  thing 
alienated  mi Ldit  have  no  specihr.  peculiar  value."'  The 
female  heir  ''must  appear  not  merely  to  be  using,  but 
abusing,  her  estate.  Therefore,  specific  acts  of  waste, 
or  of  mismanagement  oi-  other  misconduct,  must  be 
alleg<'d  and  proved.  Unless  this  is  done,  the  female  heir 
can  neither  be  prevented    from  getting  the  property  into 

*  hi-r  j)ossession,  nor  from  retaining  it  in  her  hands,  nor 
compelled  to  giv<'  security  for  it,  nor  can  any  orders 
lie  <'ivcn  li<  r  bv  anticipation  as  to  the  mode  i»*^which  she 
is  to  use  or  invest  it.  I>u'  where  such  a  case  is  made 
(,ii(.  the  heiress  will  Ix-  restrained  from  the  act 
complained  of.     In     a     very    gross    case,    she  may  even 

'  be  <le))rivcd    of  the  management    of  the    estate,   aiul    a 

'    Ihirf}!     J)OMi     Dull     V.     Knnijun-       (1851).  ;<cr  Sir    I.nMTciici'    rod,    C.J. 
iit'iii' II     [hiisir,     Spvcstrc,     Oo7,    '"'OI 
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Receiver  appointeel.  '  A  Hindu  widow,  governed 
liy  the  Dayabhaga  seliool.  has.  in  regard  to  move- 
jil)le  jiroperty  inherited  l>y  Ikt  from  a  male,  the 
same  powers  and  is  subject  to  the  same  restrictions  in 
respect  ol"  management  and  idicnation,  as  immoveabU' 
property  similarly  inherited  l>y  her.  A  Hindu  widow 
governed  bv  the  Davabha"a  s(  lutol.  iidieritinsr  her  has- 
band's  share  in  joint  properties,  is  entitled  to  claim 
partition  of  the  properties,  both  int)veal)le  a^ul  immove- 
able, as  against  her  husband's  co-parcenws :  but  if 
there  be  a  reasonable  apprehension  of  waste  by  her  di 
the  moveable  properties  allotted  to  her  share,  sufficient 
provision  should  be  made  in  tlie  final  decree  for 
j)artition,  for  the  prevention  of  such  waste,  to  safe- 
guard the  interests  of  the  reversioners.  The  remedy 
of  the  latter  is  not  necess'arilv  confined  to  a  subse- 
quent  suit  for  Injunction  or  a  hiJI  (/m'a  fimcl.'  The  re- 
versioners will,  of  course,  be  equally  entitled  to  restrain 
the  unlawful  acts  of  persons  holding  under  the  heiress.'' 
In  further  protection  of  his  rights  a  reversioner  may  sue 
to  declare  that  an  adoption  by  a  widow  is  invalid,* 
and  to  set .  aside  so  much  of  an  alienation  as 
would  operate  against  himself,  though  a  suit  to  restrain 
all  alienations  would  not  l»e  maintainable."  As  to 
the  persons  who  may  sue  for  an  Injunction,  see  post. 
(iii)  u.idioi.i  Inasmuch  as  the  Transfer  of  Property  Act  does  not 
apply  to  leases  for   agricultural  purposes,^  but  to  leases 

'    Mayiif's      Hindu      L.iw.  !j      (iOO.  "  \|;iyn<-.  §  600. 

Iiu|)io|M*i-     (loKtnicfion     of     |iio|)orty  *  //;.,  jjj  601 60;{.  * 

may     be    .-vnticipatcd      from     i)ifsfiii(-  *   //,.,  (j  (i04. 

conduct.:  Durga    Nalh     Pravtanik    v.  «    \j.f    jy  ©f  1882.  k.  117;  a  l(a->' 

rhint'imoni    Dasxi,  1.   L.    H.,  :il    Cj,!..  of  a  cofTco-fjiin'Pii   is  not    iin   agricul- 

211.   221    (1303).  tiiral  kum- within  the  moaning  of  this 

'   Diir'i'i    Nalh    Pramnik   v.    Cliiii-  .section;    Kiivhayev   Ilaji    v.    Mayan, 

tamoni     Dtttiii,   I.    L.  K.,  .'{1  t'.il.,  21  t  I.    I,,    i:..  ITMiid.,  !)S   (ISO."?). 
(1903). 
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for  other  purposes  only,  and  as  in  this  country  and  in 
Bengal  there  has  always  been  a  very  considerable  dis- 
tinction between  land  held  for  agricultural  purposes, 
and  land  held  foi-  other  or  non-agricultural  purposes,' 
that  distinction  has  been  preserved  in  this  Chapter 
and  the  decisions  relating  to  the  one  class  of  leases  have 
been  separately  considered  from  those  relating  to  the 
other  class. 

A  landloi*?!  may  sue  for  an  Injunction,  non-manda- 
tory or  marftlatory,  restraining  the  commission  of  waste 
by  Ijis  tenant.'  As  between  landlord  and  tenant  no  length 
o5  abuse  will  give  the  tenant  a  right  to  commit  waste. 
The  allowance  of  the  abuse  is  only  by  the  permission  of 
the  landlord,  and  can  never  be  turned  against  him  by  the 
tenant,  whose  rights  arc  only  to  be  ascertained  by  the 
lease. "^  It  has  been  said  that  there  is  a  distinction  in 
the  general  principles  upon  which  the  Court  proceeds  in 
restraining  acts  of  waste  done  in  violation  of  an  express 
aizreement  from  those  on  which  it  ))roceeds  in  restrainin'^ 
acts  of  pure  waste  at  common  law  ;  that  in  restraining 
])ure  waste,  irrespectively  of  agreement,  the  Court  pro- 
ceeds upon  the  giound  of  irreparable  damage,  and  will 
not  interfere,  if  t!ie  damage  b(>  small  :  whilst  in  restrain- 
ing acts  of  waste  in  breach  of  covenants  the  Court  pro- 
ceeds upon  the  principle  that  where  a  positive  sti|)ulati()n 
has  been  entered  into  l)etween  two  jiarties.  ciUicr  ])arty 
has  a  right  to  insist  uixm  its  literal  performance  by  the 
other,  irrespectively   of  the  <|uest.ion  of   damage.*     It    is, 


I     I'rr    I'"iricl,    .!.,  ill     I'rti.'^ii II nil    din-  wa«tc.      Kcir,     liij.,  H.'!. 

ntJtr    t'lialtrrjii     \.    Jiii/iui    Xnlli     Hi/-  ■'■    Krir,    Inj.    [liliiij;     l.nril       (  uur. 

„irk:  1(»   C.   I..  I!..    :;«  (IhM).  Ion  II    V.     Wi.nl   {S<'li.    *•    ),..    S). 

•    WIktc      a      [{I'ccivcr      |i;:h      licrii  *     Knr.      Inj.,    Si'.    S.'l  :     ;uiii  iix     Ici 

iililinilltiil.     tin-      l!cfciv<ii'    niiiy     liii*<'  •"Ik    lOlitl-ilv   to   covi'Iii'iiIh    in    li  ii^r. 

un     iMJtiintiiiii    tn    ri-fl"iiin       tcniiiifN  mcc   Hi.,   4'10. 
or      iiiKli'r-tPimiitx       fur     coiiiniittiii^ 
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liowevor.  a|)|»rt'lioiulo(l  that  in  this  coiuitiy  hotli  cla^s 
ol  cases  will  1)0  alike  jiovcrnod  hv  thr  principles  con- 
tained in  section  •"»  I  of  the  S])ecilic  lleliei  Act.  and 
I  hat  lioth  in  the  case  c)t  tlie  breach  oi  exj)ress  covenants,' 
and  of  the  implied  duty'^  of  a  tenant,  the  Court  will,  in 
detennining  the  question  of  the  right  to  an  Jnjunction. 
consider  the  (juestion  of  damage.  The  Courts  will  be 
disposed  to  place  a  liberal  interpretation  on  the  rights  of 
the  tenant,'^  and  will  not  interfen;  at  all  whei'c  the  dam- 
age is  small,  and  will  not  interfere  by  Injunetion  except 
where  the  damage  is  .serious,  and  the  principles  enacted 
by  the  Specific  Eelief  Act  warrant  sucli  interference.  U. 
is,  therefore,  doulttful  whetlier  in  this  country  the 
Courts  will  except  from  this  general  rule  express  cove- 
nants, and  will  insist  upon  their  literal  ])erformance  ir- 
lespective  of  damage.     See  however  post. 

Rules  of  English  law  and  decisions  of  English  Courts 
may  be  referred  to  with  advantage  in  the  case  of  waste 
l)y  non-agricultural  tenants,  l)ut  in  other  cases  such 
rules  and  decisions  will  not  prove  to  be  of  special  assist- 
ance or  general  applicability  in  this  country  wliere  both 
the  nature  of  the  climate  and  soil,  the  course  of  Jiusban- 
dry.  and  the  nature  of  the  tenures  under  wln'ch  land  is 
lield,  differ  in  most  material  respects  from  the  state  of 
things  which  exist  in  England.*  There  liave  been,  how- 
ever, numerous  decisions  by  the  Courts  of  this  country 
touching  the  question  of  the  obligatio)\s  of  tenants  in  this 
regard,  and  it  is  to  these  that  recourse  ivust  be  had  for 
the  ascertaiimient  of  the  law  governing  the  subject. 

1  III  Mimindro  Chutu/ir  Si'rcar  I.  L.  T{.,  !)  Cnl..  (j()!>.  Oil  (1882), 
\ .     Munenruddeen    Jiisimti,    1 1    15.    L-  •■  Sec    Lai     Sn/mo  v.   Deo    Narain 

i:..  40  (1873).  then-  w.is  an  cxpicKs  Shiqh,  I.  L.  I!..  :5  C'al..  781  (1878). 
covi-iianf,   but   no    mention    is    made  ■•  See   Tariiiii    Churn   Hose.  v.   liain- 

n^  to  damage  suffered.  jrr   Pal.   2:!   W.    It..    l'!I!i  (187.5). 

'  (Jf.    Xoi/)in     Mtfi^r    \.    Hiipilcuu. 
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A  landlord,  though  he  lias  jiarted  with   the  jiossessioii,  («)  Agiicui- 
lias  still   an   interest    in   the   land,  which   he   has  a  right 
to  ])rotect.^     It  is  no  objection  to  the  granting  of  an  In- 
junction that  the  landlord   jnay  not  be  entitled  to  kha,^ 
liossession.^     Though  a    landlord    may    have    no    interest 
left  in  the  land,  but  the    right   to   receive   the    rent    and 
to  sell  the  tenure  in  default  of  payment  of  rent,  he  is  yet 
fully  at  liberty  to  protect  the    land  from  damage  or  in- 
jury, and   tw  prevent  any  use  of  it  by  which  its  perma- 
nent usefulness  is  impaired  or  endangered.^    A  tenant  bv 
virtue    of     his     demise    does     not     obtain     anv     other 
dr>ininion  over  the  land  than  is  consistent  with  the  con- 
tract under  winch  it  is  held.^     Where  there  is  no  express 
covenant  as    to   the  user  of  the  land  there  is  neverthe- 
le,ss  an  implied  agreement  that  the  land    .shall  be  retain- 
ed substantially  in  the  same    condition  in  which  it  was 
at  the  time  of  the   demise  :   that  the  huid  shall  be  used 
for  the  purposes  for  whifh  it  was  granted  ;  and  that  there 
shall  not  Ix'  a  complete  change  in  the   mode  of    enjoy- 
nuMit.*     The  mere  relation  of  landlord  and  tenant  creates 
ail  implied  obligation  on  the  })art  of  the  tenant  to  use  agri- 
cultural land  in    a  husband-like  manner  according  to  the 
custom  of  the  country  where  the  premi.ses  are  situated,  un- 
less the  lease  or  agreement  contain  some  express  covenants 
iiK'otisisfent  with  such  cnstani  and  ^iillieient  to  exclude  it.'' 


'    Tnriiii      lluiniti.     Ilos       \.      Ihh-  I.  I,.  I;.,   hi    Mm\..     107.  MH  (ISIKJJ. 
tuirin/iiii      Mislti.    8    15.     L.    It.,   .\|)|i.  "   Xiclioll   v.    7'ariiii^    I'hiifn    Hose. 

«:».  71    (IS72):    Xoyiiif  }!;«■<, r   v.   /.'»-  L'.!  W.    I!..   2!)!».  .•!(l((  (IH7.'>). 
/;.7i«rt.  I.  L.   I!.,  (I('.U.,<SII  (I8«2).  *   Lnl  .S,ili<-i>   \.    iJio  Xa'/ii'ii   Sin-jh, 

•   Tariid      Chnruii     lloxr     v.       Dih-  I    I,.  K.,    :J    C.e..  7S1  f  187S). 
II  iriiyitii       Mixiri,     S       U.    I,.  I,'.,    ,\|)]).  *    /h.;  Sniiiiii      Mis.in'   v.      /iii),l/,it,i, 

71     (IH7I):    Ihi»  SOL-   Lnntf  All  V.  Shil,  I.  I..    It.  !»  (\il..   (;n!>.  (ill   (I,SSl»). 
'fti/f,l   Siifjh.    S    W.     It..    n\2    llHtil):  e    Ken,     Irij..    (i!l.    si.      .As  to    iiiiy- 

A\liii-h     cUu'i»iiiii     liiLH     not      liottfvcr  iitH   uitli    (wcii|i!iii>  _v-ii>{litK,   sci-    I'm- 

liccii    followed    ill    \n,U'r  ciiiom.  Jluiii'i-  hnjija    v.    IlanKiMiiwi.     I.     I,.     I;,,    i>i> 

iiii'lhiiit      V.     Ximimltir      <>/     Rannin'l.  .Mail..    I.'l   (|H!»K). 
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So  if  -1  lets  certain  araUle  lands  to  />  for  purposes  of 
husbandry,  but  without  niiv  express  contract  as  to  the 
mode  t)f  cultivation  ;  and  if.  cotitrary  to  the  nioilo  of 
•i'ultivation  customary  in  liie  district,  /:?  threatens  to  sow 
the  land  with  seed  injurious  tliereto,  and  requiring  many 
years  to  eradicate,  A  may  sue  for  an  Injunction  to 
restrain  B  from  sowing  the  lands  in  contravention  of  his 
implied  contract  to  use  them   in  a  husband-like  manner.' 

A  tenant  has  not  the  right  to  alter  the  character  of 
the  land  which  he  holds  in  such  a  way  as  to  ^permanently 
injure  the  interests  of  the  landlord  in  the  land.'  It  has 
been  held  by  the  Allahabad  lligii  Court  that  uncl.iir 
section  93  (h),  Act  Xll  of  iSSj  (the  N.-W.  P.  Ilent  Act), 
.iin  act  done  by  a  tenant  "detrimental  to  the  land  " 
means  an  act  which  injures  the  land  itself.  And  "  an 
ai-t  inconsistent  with  llie  purjjose  for  which  the  land 
was  let"  means  some  such  act  as  the  making  of  a  tank, 
or  the  altering  the  character  of  the  land,  as  for  instance 
turning  it  from  agricidtural  land  to  laiilding-land." 
Therefore,,  a  mortgage  of  his  holding  by  an  occupancy- 
tenant,  mider  which  the  mortgagee  obtains  possession  is 
not  "an  act  detrimental  to  \h:^.  land"  or  "inconsistent 
with  the  purpose  for  which  the  land  was  let,"  within 
the  meaning  of  the  clause  and  section  of  the  Act 
Abovementioned/  No  tenant  taking  land  is  entitled, 
without    some    specific    agreement    on     the    subject,   to 


'    Alt    I    of  1877,    s.    54.   illiis.     /•  ,-  v.     Lik-sliniana.    I.     1,.    !{.,     |;.{   .MjuI., 

but     the     merely    allowiiifr    th-    land  li'4.    I27(1H89}. 

to   be   waste  would   not  of  itself  dc-  ^      .S'ni/na    Misner  v.    Rupikuii.   I. 

liTinine    the    tciiamy :     thoii{;h    mkIi  I-.     H.,    9    Va.\.,    Oil     (1882):     Luksh- 

])roced»re  on  the  part  of  the   teiiiiiit  maun     v.     H-ini'irhniKlra.     1.    L.     U., 

would   under  some   eireumstances    lie  Id   Mad.,  .'151,    .3.5U  (I8S7). 

-fvidenee  of  an  intention  to  iili:iiidon  ••  Mndho    Lai  v.  Sliro  I'ranad  Mi.sr, 

-^,he     hoKling:      Adlveru     Tjinalminllni  I.    !,.    R.,    12  All..   4ll»(lS8!t). 

J'alrudii     V.     LokanadhuKatni.     I.      L.  '  //;. 

i;..  fi    .Mad.,    322  (i8H2);   Xai-iisimm<t 
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change  the  nature  of  that  laud,  from  wliat  it  was  \vhei> 
he  »ot   it.  or  to   makt'  a'.iv    perniauent  alteration  in  the 
state  of  the  landlord's     propertv.     [f  a  person  wishes  to 
lease    lands    for  a    pariicular    purpose    and  to  alter  the 
character     of    the     land,    such    alteration   should    ho  the 
subject  of  a  special  agreement  hetweeh  the  parties  in  the 
same    wav    as    wh(Mt    parties    take     lands     for   building- 
purposes.'     A    tenant    may  be  guilty  of  a  breach  of  duty 
in  tfie  use    of    l^i*^  'and     in   various  ways,  as  by  building 
upon    it    iinj>roi)erly.     by    excavating    it.    by     improper 
coaling    in     the     matter     of     trees,     by     changing     the 
character  of   the  cultivation  nr  by  other  acts  of  a  similar* 
nature.^     A  tenant  who    alters  the  character  of    the  land 
in  such  a  wav  as  to    permanently     injure  the  interests  of 
the    landh>rd.    commits  a  wrong    in    respect    of  which  a 
suit    for    damages    will  undoubtedly  he,*  and  which  will 
be  restrained  1)V  Injiiiiction  in  proper  cases.     So   tenants 
have   been     restrained     by     Injunction     from     building.' 
excavatinii     the  soil,    as     for    tanks,"    brickmaking,^    or 
the  like  ;    planting  or  cutting   down    trees,''  changing  the 
course     of  husbandry,"  as    by     turning    cultivated    land 

*  Anundeoiminr    Mookirjii   v.  Ili.sst^        I'l'it  (IS7.'>). 

iinlh  liiinirjti,  17  W.  H..  4I«(IS72).  •   .\ii<itli    Snlli    Ihi,  v.   A.    ]!.    M,,,- 

*  Xoi/ii'j  .V/'-.v-r  V.  Jiiiplh.ni.  I.  I..  kiiilosh.  8  W.  \..  |{.,  (iO.  (i!»  (1871); 
H.,  »  C'al..  «I0  (  1882).  Miidhii    Lai    v.    i<lt<'o   Pramd    Mi.f.icr. 

y  Ih..    fifl  :    Kii'hiwhuifj     lh,h,,-    V.  I.   I,,   i;..    J  2  All.,  41!)  (1880):   .\„<i,iii 

Xnheen    Chuii'ln     .Utikli.     1     W .     I;..  Mi.isrr  v.   liii /jil-ini,    I.   L.    I!.,   '.t  (mI., 

157  (I8(jr.).  (!"!)   (1882). 

*  ImI  SaliDii  V.  Iiiii  Siiriiiii  Siiii/li.  *  Anuiid  Cuomar  M^mkcrjfi'  v.  />/.s- 
1.  L.  I{  ,  3  I'll!..  781  (1878):  /;/»)/./'  .»..»(////  nfiiicri'e,  17  W.  I!..  !!(» 
V.  Hijili  of  /{<i»j<i.»\.  \..  \l..  »  All..  (lH-;-2);  Mclioll  v.T(triiire<hin„  /,•<>., , 
171  (1881):     .»/-/'//...   Lnl  V.  .v/»..>   /•/-.»•  2:{   \V.    K..  298(1875). 

mH    Minix-r.     I.      I,.  1!..    IJ     All..     Il".>  '    /lh.,l,u  v.   linjah    of    l{,n,si.     I.     I.. 

(1889)j     Ninjiiii     Minmr    \.     K ii /li k- ii it .  I!..    A    All.,     171    (1881):     /.nkshiHiiini 

(.  L.  It.,  »  Oil  .    Wll»    (1882):    I'foMHii-  V.     Uiiiiiiiclmiiilra.     I.   L.  1!.,    10    Mad.. 

'nit  fjooiniir   Ch-itlirjir   v.    Jii(fiiii    Sulh  It.jl  (1887);    .Xnllimi    v.   Kniiiln    Kmu. 

Bifiuek.    10  C.    I-.  U..   2-,  (1881):  ./»-  I.    !-.    H.,    13  All..  572  (1891). 

tfiU    (.'hiinihr    Rdij    ('IihwiIIihi'i/   v.    A'*-  *   /.iikihmaiin       v.        Hatiiarlitiiiihii. 

hill     t.'huii'Ur     Jfiiiitrjer,     21     \V.  It..  I.  I,.  I;..    10  .Mad.,  351  (1887);   Xoi/iiii 
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into  ii  man <;;()-!» rove'  or  )>;ul<l\  -hmd  into  ganlcu-luiul,* 
and  tiMiiUils  will  l>c  icstraiiUMl  Ironi  in  an^'  ollior  manner 
iniiiriouslv  I'lianuin^  lli<'  'hniiicii'i  nl  the  hiiid  nr  tip' 
nsiT  lor  wliich  it  was  ^raiitrd.  h'ur  any  perniancr.l  ;d- 
toration  (d'  tlie  rliaracter  ol  laiul.  siuli  as  the  conversion 
of  ijasturo  inti)  aralilc  land,  or  arahlc  land  into  wood, 
or  incwdow  into  an  orchard,  is  waste,  cvcii  altliou<^h  the 
valno  of  the  land  l>e  inci-eased  hecansc  it  not  only 
•elianpfes  the  course  of  luisl)andr\'.  hut  aff(^cts  the  proof 
-of  titK\  I5iit  a.  mere  teiii|ioiaiy  al1ei'a[ion  in  the 
-ordinary  and  reasona])le  couise  o!  luishandrv  is  n()t 
waste.*  Local  custom,  howevfi'.  may  authorize  acts 
M-hieh  would  otherwise  ))e  unlawful.^ 

'Pliough  a  landlord  may  he  entitled  to  ilamages,  delay 
M)r  ac<|uiescence  or  other  cii-cumstanees  in  tlie  case  may 
(li.sentitle  him  to  relief  hv  rnjunction.  So,  where  the 
tenant  of  an  af;;ricultural  holding  planted  his  jotr  with 
man<>o- trees  to  tlie  lviiowledj>e,  hut  without  the  consent 
of  liis  hindlord,  thus  changing  the  character  of  the  Jand 
-and  more  than  three  years  afterwanls  the  landlord  sued 
for  a  mandatory  Injunction  to  have  the  mango-trees  re- 
moved, it  was  l>rj(l  that,  having  stood  hy  for  more  than 
three  years  and  allowed  the  tenant  to  spend  liis  labour 
and  capital  upon  the  land  without  taking  any  action  in 
the  matter,  the  landlord  was  )n)t  entitled  to  tlie-Jnjunc- 
tion  sought,  and  as  there  was  no  claim  for  damages, 
tlie  suit  was  dismissed  witli  costs."  Though,  if  waste  has 
already  been  committed  and  tliere  has  been  acquiescence 

Missi-.r  V.   Rujiikuii.    I.  I>.  I!.,   ft  Cat.,  ''  Jvir.   liij.,   <i8. 

rt09     (1882);     Kiinhnnml    v.     Xnrny-  *    lMl:--liiiinnfi     \.    lianiorlinndro.    I". 

.finan.Mm.mil,\.\..\\..    IJ    .M.mI..   :{Jii  1,.     |;..     Us    .\|;,,1..  :{51   (lSM7)  >'7V;//- 

(1888).  "'    CIkiiiiii    liiisi   V.    Dfhiwrayan   Mi^- 

'    Liil-ihiimiin        \.        liiuiKirlin iidni.  Iri.  .S   I!.   I,.    I!..  A|).,  60  (1871). 

1.    L.    U..    10  .Mad..   :!.".!  (1887).  '   A"-/-//-^/     .1//-.^,^    v.     Itii/,!kiui.     I. 

»  Kunknmed    v.   Xnraiiamn    .Viis-  I,.    I!..  <l  r,-,]..  (101M18S2). 
-.,-/.   r.   L.  W..   12  -Afiirl..  :?20  (1S8S). 
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or  delay  on  the  part  of  llio  landlord,  the  Court  will 
refuse  an  Injunction  to  restore  the  hind  to  its  original 
state  ■}  yet  though  the  Court  may  so  refuse  to  restore  tlu> 
land  to  its  orjainal  condition.  a)id  so  alter  the  new 
order  of  things,  if  it  appear  thai  the  manner  of  use  to 
which  it  is  put  under  tliat  order  causes  damage  otlicr 
than  that  whicli  may  he  said  t-i  he  involved  in  the  mere 
change,  the  <.'oiirt  will  interfere'  liy  Fn junction  to  protect 
the  landloi^rs  interests."-'  8ome  decisions  relating  to 
particular  ivts  of  waste  in  rrsj)ect  of  ((/)  buildings.  (/>) 
<?xcavation<.  {<■)  trees  and  (r/)  cultivation,  are  here  cited 
ill  ilhistratioii  of  the  appli -ation  of  the  foregoing 
princij)le<.         ' 

Tmproj)erly  l>uilding  on  land,  as  l)y  Iniilding  on  agricul-  (i  UiiM 
tural  land,  or  land  le<  for  the  purpose  of  arboriculture* 
is  an  act  detrimental  to  the  land'  and  a  \vron<^  entitling 
the  landlord  to  letief  by  danuiges  or  an  Injimction.' 
In  the. case  of  land  let  for  agricultural  purposes,  the  act 
of  turning  it  into  building  land  would  be  an  act  incon- 
sistent with  the  purpose  for  which  it  was  Jet.^  A  r\ot 
who  relies  upon  an  oeeupaiu;y-riglit .  juust  be  taken  as 
therebv  admitting  that  the  letting  was  of  such  a  charac- 
ter as  is  contemj)lated  in  B.  Act  A' III  of  18G9,  which  a|)- 
plies  to  agricultural  holdings  oidw  If.  then^  the  land 
was  lef  on  the  understanding  that  it  was  to  be  used  loi' 
cultivation,  the  fact,  that  the  ryot  has  acquired  a  right 
of  occupancv  does  not  alter  an\'  of  the  terms  of  the  lettin""^ 
■except  the  conditions  (if  any)  ii.xinga  term  for  the  tenancy 


.    '   "'.■  l-'i'l     ^-    ■'<l"-'>     I'rasad.     I.  1..  l!.,    li> 

■■■iX/rholi    V.     Tariiff    r/,„r»     ll,,:.r.  AU.,    U<f  (IHHU)  :  Jugitt  Cliuihf,  r  If,.,, 

-J3    Yi.    Jt..    2:i9.    .•(11(1   (iHT.-i).  \.  i:«l,<ia  ihiuft'r  I{,ivrrj,,,-1\  W.  |:  , 

•  •   l\ 'inhimnl      \.    .\'<ir<ii/uii,iii     Miit-  I'-JO   (IS7"i). 
•'(a<A   I.  I.,  r;  .  I- \h,.|..  :tLMt.  ;ti.>:i.  i„.t.-  »  .V.,//""  *V/.vs,;.    v.    J{u,,;i,„„.    i. 

<'*<'<^)-  I.,  i;..  !>  <'.ii..  (ion.  (til  (issL'). 

^*  ISh.'u     >,     U,ii„l,    „l     JJ„,ih!.     I.  n  Mn,lh.,      L,,l     v.      Shc,>    }'nU„',l 

•  ••     I!-     '      Ml.     ITii    (IHSI):     .V,t,ll,n  I//twr.    1.  I..  If..  12  All..  fL'i  (ISS!I). 
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Tlu' statutory  ri^fht  of  ot'cuicincN'  will  not  IxM'xtondod  so  as 

tu  make  it  incliicU*  i-ojiiplclc  (luMiinidii  ii\(>r  llu^  land  sub- 

ii'ct  onlv  totlie  payniciit  of  a  i-'iit   lial)lt'  to  l)i>  cnlianccl 

<»n   certain   eonditions.     'I'lic    landlord   is  still   entitled   to 

insist  that  tlie  land  sliaH  he  used  for  the  purpose  for  wliieii 

it  was  jirantcd,  and  althouuh  a  liheial    eonstruction  may 

l»e  a(k)ptod.  it  cannot  extend  to  a  complete  change  in  the 

mode  of  enjovment.     And.  if  such  a  tenant  builds  upon 

the  land,  he  will  be  restrained  by   I  nj  miction  from  doing 

so  and   compelled    to    remove    the    building,    j/   erected-.' 

This  case  is  an  autiu)iity  only   for  tln^   proposition  that 

where  land  is  still  in  a  state  of  auiicultnr(>  a  tenai\t  has 

no    rijiht    without    his    landlords    consent    to    alter  the 

agricultural  nature  and  use  of  the  land.     But  when  that 

use  has  been  already  changed  and  a  large  {portion  of  the 

land  is  no  longer  agricultural,   but   used   for  tanks  and 

gardens,  the  rule  laid  down  b\-  that  case  will  not  apply. 

An    occupancy-tenant  may,   in  such  case,  build  a,  ,puccci 

house  upon  his  land,  and  the  building  of  such  a  house 

u]ion  land  which  has  ceased  to  be  agricultural  can  only 

have  the  effect  of  improving  the  vahie  of  the  property 

and   giving  the  landlord   a  l)etter  security  for  Ids  rent.^ 

An  occupancy-raiyat  has  a  right  to  erect  as  a  dwelling-- 

house  a    building    consisting    of   masonry    walls    with    a 

corrugated  iron  roof  on  the  site  of  his  ancestor's  dweUing- 

house  within    the  homestead  land  of  the  holding  ;  there 

is  nothing  in    sections  23  and  70  of  the  Bengal  Tenancy 

Act  to  prevent  him  from  doing  so:  nor  is  tl\ere  anything 

'    I.nl       Sahoo        v.        l>io     Xiiniiii  ri^lit   in   tlii.N-     ic«)M'ct    yrnA    laid  down 

Siii(/li.  I.  L.  R.,  3  ChI..  781  (I87S).  in   tcmis    wliiili    hnvc    been    followfd 

•  I'rosinuio     Conmnr    f'halU'rjpr     v.  in    iiii-?it    ciisfs  :    s<'c     tiotf     Hantaiia- 

JiUfiiti  Xalh  Hi/sfick,    10   ('.  I,.  I!..    i'.">.  ,//,„„  y.  Zaminihir  nj  RunnHnK  I.  L.  H., 

:M»    (18K1);    but  see    ;h.^i\.   11.   /,'/•  Mi     .Mad..     1(17,      4(»»    (1«!)3);     llari 

Field,    J.     In    Si/amutooHfili     i>-<l,ii/i(r  Ki^orf  v.   Hiirailn  Ki>«yre,\.\..    \{.,'\\ 

y' aohlnd  Churn  Dull.  6  \V.    li..   A.  t  Cal..   ]iil  I    Kils   l(i|!)   (1904). 
X.  -10  (1866),  an  occiipiinc'v- tenant's 
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ill  section    7G    of  that    Act  to  indicate    that     a  suitable 
ilueihng -house  of    an   occupancy-raiyat    as   described    in 
that  section  must   be  of   a   temporary  description   only.' 
A  transferee  of  a  tenant's  interest  even  though  he  be  a 
co-sharer    s  under  the  same  obligations  in  this  respect  as 
was     his     transferor.     Though   ryots     having     rights   of 
occupancy-land  for  agricultural    purposes  may  have  the 
right  to  transfer  them  to  any  person  to  hold  for  the  same 
purpose,  that,  will     not    enable    a  ])erson    who    may  be 
desirous    of    erecting  a  large    house   in  the  midst  of   an 
agricultural  mehal  to  buy  up    the    tenures  and  rights  of 
several    cultivators    and     convert     ihe    Umd  which  they 
formerly  occupic-d     into  a  dwelling-house  and    appurten- 
ances.''    A    fortmri  where  a    les-^ee   has  expressly    cove- 
nanted   that    he    should  not  do  a  particular  act  on  the 
land,  he  cannot    avoid    his    obligation    l>y  parting  with 
his  interest  :   his  sub-lessees  will   take    the    land    subject 
to  his  covenant,  and  if  the}*  act  in  breach  of  it.  an  action 
for  damages  and  an  Injunction  will  lie  against  them.* 

.\cquiescence  and  delay  will,  however.  i)ar  the  right  to 
ail    Injunction.' 

In  a  recent  suit  for  an  Injunction  compelling  the  de- 
f»mdant  to  remove  a  certain  l)uilding  erected  by  him  on 
land  which  he  held  from  the  plaintiff  as  an  agricultural 
holding  a;itl  to  restrain  him  fioni  altering  the  character 
of  the  land,  it  appearetl  that  the  defendant  had  occupancy- 
rights  in  the  land  in  question,  which  formed  ^uirt  of  the 
plaintiff's  zamindari,  and  that  tin;  land  had  been  used  for 
agricultural    purposes   merely  u|)  to  recent  date,  when  the 


'  Uari    Kigore    y.    Rarada  Ki«nrf.            •    Muni  mho       ('Imnih-r     Si'rcnr    v. 

I.   L.   R.  SlCal.,    1024   (11K»4),  h.c.    s         M„„r.  nulil',  •,    /li.Him-^.    II    I!.       1..    U.. 

c,  W  N..  7r,i.  A,.|...  w  (lH7:t). 

•  JuijgiU     ChanttiT     Rin/    (.'tionil/ini  *    Xoi/ii'i       MiMtiir       v.        Hiijiikiin, 

>       Kihan    ChuuJrr    Jianrrj.i.  '.'1     W.         I.  I,.   IJ.  !•  C,,!..  (HK)  (IKHL'). 

i:,.  2'.:o(iH7r.). 

w.  I*             .  2;') 
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lU'ft'iulaut  erortod  ;i  l>iii'(ling  wliicli  wns  in  no  way  (•<>!>- 
!:ecte(l  with  aL'riciiltuial  purposes,  l)vit  was  iiiteiulcd  ♦<»  Ix' 
used  either  as  a  dwelliiiji-hoiise  or  a.-<  a  pleasure-housf.  It 
was  admitted  tha^  tlie  defendant  had  an  oeeu|)ancy-ri}>hi. 
It  was  held  u))()n  a  consideration  of  most  of  thf  preef^dinj^ 
anthorities  tliar  '"It  is  a  setth-d  r\i!'>  of  law  that  no  tenant, 
whether  he  has  an  oeeupaney-right  t^r  not.  is  at  hberty  to 
erect  liouses  [i\h)\\  a'irienltural  hohlines  f<>i-  otlier  thaii 
agrietdtural  pni poses  and  thereby  to  alter  the  rharaeter 
of  the  holdinji.  l'\(My  snch  tenant  is  under  an  implied 
obliiration  to  do  no  aet  which  is  not  consistent  with  Jie 
purpose  for  which  the  land  was  originally  let  for  culti Na- 
tion. That  this  was  the  law  administered  in  this  country 
is  also  clear  from  the  cases  cited  by  the  .District  MunsilT. 
and  fi'om  the  decisions  of  this  C'ouit. '  It  is  argued  i)\ 
appellants  j)leader.  that  the  cases  referred  to  relate  to 
tenancies  from  year  to  year  or  for  a  term  of  years  and  not 
to  tenants,  wlio  jiave  occupancy-rights.  The  ])riiuiple 
on  which  those  cases  were  decided  is  that  in  an  auricul- 
fcura!  holding  the  tenant  is  under  an  obligation  r.ot  to  alter 
the  character  of  tlie  holding  and  that  the  landlord  is  en- 
titled to  insist  u|K>n  the  tenant  abstaining  from  doing  any- 
thing inconsistent  wiili  tlie  purpose  for  which  the  land 
was  originally  let.  The  a2»pellants'  pleader  draws  onr 
attention  to  •hnKs  \.  (l>ap pell'  and  lo  Dokerty  \.  AlhiKin.' 
These  are  cases  lelating  to  leases  of  houses  and  not  to  agii- 
cultural  holdin:;:s.  and  they   are    therefore    not  in    jxiini. 

1    Jiignl     ChutKhf      Ilt,i/     Chmnlhrii  (LSsll-   Madlio    f.iil    v.    Shm    /'niMitl 

V.    Kshfin    rlniii'lir    ItiDifrjff,    2+    W.  .Vi^r.  I.  I..    H.,  Il'   All..    419    (Ishi);: 

K.,    22(t  (1875);    Tiirini  rl„ir<ui   liifw  LaMuiiiii'ii  y.    Riiiiii,ri,,iiidia.  I.   \..\\., 

V.    Dthnnrniimi     MIglii,     H     \\.    I.,    i;.,  JO      M.iil.,       .'{51      (IHST);      Kiniluim' 

p.    00     (I.S7I):       Liil     Sn/iiiii  >.     /),,,  taed   \.    Xaraifaiiaii    .\fiiwad,   I.  I,.  11. . 

Xarain  Singh,  \.  J..  \i..    W    C;,!..     ~k\  V2  .M.v<1.,   .320  (188«). 

(1878)  [spc  .\n,/,i,t  J/,.v.«r  V.  Jill /.ik- II II.  »  I.  ]{..  2«  K(].,  5.'{'.), 

I.  L.  K..  OC.il.,  KO!)(l.ssi')|:  niiohi  \:  ■   I,.  K..  5    App.    i-.i-.,    70!'. 
Rajdh  n/  /iiiiiii.    I.  (,.  i;..   .|  All..    174 
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On  the  other  hand.  Mevx  v.  Cobhy^  is  a  case  in  point  ns 
jllustratiiig  the  principle  which  regulates  tlie  rights  of 
tenants  having  agricultural  holdings.  It  is  there  distinct- 
ly laid  down  tha^  tlf<>  (|uestion  on  which  the  decision  sliouUl 
rest  in  .such  a  ca.?c  as  this  is  whether  the  act  done  by  the 
tenant  is  consistent  vith  the  purpose  for  which  the  land 

was  d<Mnised.  '  - 

In  the  absence  of  proof  of  the  nature  of  his  tennre.  or  a  ^.^l;;^'"' 
local  custom;  giving  tenants  the  right  to  dig  tanks  without 
the  consent  of  tho  landlord,  it  is  for  the  tenant  to  show 

1  that  the  (figging  a  tank  is  a  fair  and  reasonable  use  of  the 
land  whidi  he  hohL-  a  use  which  will  not  be  to  the    mate- 

•rial  detriment  of  the  zemindar/'  In  Hie  absence  of  sucli 
proof  a  landiord  will  in  an  otherwise  proper  case,  be  en- 
titled to  a  mandatory  Injunctio:!  ord.-ring  that  the  tank 

•  shall  In-  filled  up  and  the  land  restored  to  its  original  con- 
<lition.'  Where  iheiv  lui^  been  an  express  covenant  not 
to  excav.'itc  ii  t.nik  ;in  action  for  damages  and  an  Injunc- 
tion will  lie  against  tli<'  less:ee  and,  if  he  has  parted  with 
hi^  interest,  against  I'.is  sub-lessees.''  In  the  case  of 
land  lei  for  agricultural  purposes  the  making  of  a  tank 
w<»uld  Ix-  an  act  inconsistent  with  the  purpose  for  which 
the  laiul  was  h.'t.''  r)Ut  tlie  diiiging  of  a  well  is  not  an  act 
detrimental  to  the  IjukI  or  inconsistent  with  the  purposes 
for  which  it  was  let."  The  granting  of  an  Injunction,  in 
this  case  also  will  be  subject  to  the  (piestion  whether  theni 


0' 

•  L.   R.  (FH!>2|.  •_•  Cli.    I>.,   -J.".:!.  I.al  V.    .S7(/r;    /'rusml    .I/iV.    I.    I,.   i;.. 

•  H'iniitHU.lhin    ^i.        ■/.•,mi„'i;r     .,\  1 1'   All.,  422   ( I  HSU). 

Hiiinii'i'l.  I.    L.  )!..  Ill  M:ul..    107.   4<i,s,  •    Motiiiii/rn   I'lniiiilir  Sirnir    \.     1/  ■- 

MtH   (IHIKJ):    follxw'-H    ill    Him fjill"'  \.  tit.nuUin  /iinudf,    II   ]{.    I,.    I!..  A|(|>., 

Hnjtih    Uii iit/ti i/ya    A/i/Hi      H'lii,     I.      I..  4(((IS7:t). 

It..    IT  \fiul..   M.   ."iS  (l«!t:n.  •     Mmlh.i  hil  V.    Slim   I'nun'l    Mixr. 

•  .\„„lli  Siilh  h,i,,   V.    .1.    /;.    M„>-  I.   L.    i:..    12  All..  422  (iKK't). 
k>il„>,l,,  ».  \K.    I,.  It..    .\|i(i..   li'.l  (ls7l).  '    lihnlni  \.    Hii/ali   <>/    Hill,."!.     I.  I.. 

•  (h.  ;     .\n,,„n    ViM^rr  V.   Kiiinkiiii,  K..    I   All..    ITU  (IsM). 
I.  I,.  |{..  It    <■;,!..    tUci    /|»iM2l   :    \l., .!>,■, 
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has  boon  dolav  or  acquiesco»>'-(>  prov;!  '  It  is  no  ol)jco- 
tion  to  an  ordor  l)oinj;  rnndp  t!iat  llic  plainiifT  is  not-  cn- 
titlod  to  /•/^^s•  possossion.  The  |tlaiiitilY  may  not  he  so 
rrilitled,  hut  li.>  rotains  a  iiMiain  iti'<Mi'st  in  tho  land  wivic.h 
ontitlos  him  to  ask  thai  il>"  iiijiiiN-  done  to  his  proporty 
may  bo  rcmovi-d.  wliich  may  Ix'  done  inoro  easily 
at  the  date  of  suit  than  t  InMcal'tcr.''  Tlie  oxcava- 
lion  of  tho  hvnd.  for  the  ourposf  of  l)rick-making 
is  wasto.  !f  a  t^orson  \vish<>s  to  h'aso  land  for  the 
purpose  of  making  briclcs  that  should  be  the  sub- 
joct  of  a  special  agreonioni  lutwccn  tho  parties  in  the ' 
same  way  as  when  paitifs  taki'  lands  for  buildin<;  pufr- 
poses.*  But  whore  the  brii|<-iiiakiii!i;  doos  .not  involve 
any  waste  or  injury,  no  Injunction  will  Ix^.  ijranted  :  as 
where  brick-making  lias  Inton  carried  on  for  more  than  25 
years  on  tho  land  with  tlio  ao((aiesconco  of  the  landlord 
and  there  being  no  trace  of  an\-  other  mode  of  enjoyment, 
it  cannot  be  said  that  tho  land  lias  been  diverted  from  its 
original  destination.*  Tn  a  suit  brought  by  a  landlord 
against  a  tenant  wh.ore  tho  primaiy  ii'liof  sought  was 
a  mandatory  Injunction,  dirooting  tho  defendant  to  fill 
up  a  tank  excavated  by  iiim  in  contravention  of  the  terms 
of  the  tenancy  and  to  pay  daniag(?s,  and  where  the  second- 
ary rehef  sought  was  ejectment  it  was  held  that  the  suit 
was  barred,  inasmuch  as  it  \^as  l)rought  more  tha^n  two 
years  after  the  excavation  of  the  tank.'' 
[iii)  Trr^^.  q^o  change  (in  the  absence  of  local  custom)  the  chaiacter 

of  agricultural  land  by  planting  trees  as  by  the  conversion 


'    Soijna    Mismr  y.    Riipikiui.    I.    I..  *    Sirlmll   v.   TartHCe.     Churn     Hune, 

l:..  '.»  Cal.,  «<«<  (l«82).  I'.-f  W.  I!..   :.'!»«  (1875);    di.stiuguishinR 

•  Anath  .\"lli  Iky  v.  ,1.  H.  MacLin-  .[,i'i,i,l  ini.nttir  Mookcrjec  v.  Bisto- 
tosh,  8  li.  L.  K.,  Aj»p.  71  (l«71).  ixiili  Iknn  ijo,  17  \\.  K.,  410  (1872). 

•  Anund  Coorrutr  MookcrJK  v.  *  S/irir""//  Ikixfi  Monrhil  v.  Jogge*- 
llimumth  Bantrjfc,  17  \\.  K.,  4n>  ^<//  It,,,/  i  huinlhrij,  I.  I..  K.,  20  Cal.. 
(1872);   Kaffumhiiier:  JJaheiv.    NoUi.n  .".li )  (  ls'.t!t|. 

<:ini7id>:r  Adidh,  2  W.  H.,  157  (180»). 
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of  land  under  cultivation  into  a  mango-grove'  or  planting 
land  let  for  wet  cultivation  with  jack,  cocoanut  and  areca- 
nut  trees  is  an  act  of  waste  in  respect  of  which  an  Injunc- 
tion will  be  granted.     It  is  an  act  detrimental  to  the  land 
and  inconsistent  with  the   purposes  for  which  it  was  let.^ 
A  tenant  is  entitled  to  prevent  the  growth  of  any  trees 
which  were  not  growino  at  the  time  of  the  commencement 
of  Jus  tenancy,  and  the  growth  of  which  would  interfere 
with  the  pflrpose  for  which  the  land  was  let  to  liim,  pro- 
vided that  there  is  no  contract  or  custom  to  the  contrarv. ' 
The  jjroperty  in  trees  growing  on  land  is,  by  the  general 
Uw,  vested  in  the  proprietor  of  the  land,  subject,  of  course, 
t-o  any  cnstoni  to  the  contrary.     Under  section  23  of  the 
Bengal  Tenancy  Act,  the  onus  is  on  the  landlord  to  show 
|ihat  a  tenant  with  occupancy-right  is  debarred  from  cut- 
ting down  the  trees  on  tlie  land,  and  not  on  the  tenant  to 
prove  a  custom  giving  him  the  right  to  do  so.     The  right 
to  appropriate  them  when  cut  down,  however,  is  a  diiTer- 
ent  question.     In  a  suit  by  landlords  against  their  tenants 
who  had  a  right  of  occupancy  for  appropriating  some  man- 
go-trees growing  on  their  land  which  they  ha<l  cut  down, 
it  was  held  that  the  otnis  was  rightly  thrown  on  the  tenants 
of  proving  a  custom  they  alleged,  giving  them  the  right 
to  sell  the  trees,  and  '-n  lailufe  to  prove  such  custom,  they 
were     liable    to  damages     lor     so    appropriating   them.'' 
Where  there  is  a  custom   that  zemindars  have  a  right  td 
one-fourth  of  tlu;  value  of     trees    cut    down    by     fyots 
without  their  (;onsent  or  |»ermission  that    implies  that  the 


1   Ijikxkimiut       V.  I(,iwh„„.l,„.  \:\  All..  572  (1S9I). 

1.    I,.    It..   10  .Miul.,  :|-.I   (|H«7).  »    S'lijiir  fIniiHim      I'.il      Cliiwdhiifi 

•  KunJuinvd  \.  Sariti/oifi ii  Mn^'^fl.  \.  Hum  ImI  I'iiI,  1.  I..   K..  '-Z  Cu!.,  7-J2 
I     l>  K.,  12  Miul.,  ;J20  (IHKK).  (1894);   we  cohph    thrniii    cited,   iviid 

•  Khiiliii  V.  /Injnh'il  /Iniiyi.  !.   I.i.  I.'..  .U'lii    Mtihiiiie.   (liHi/itn     v.     Iliighixiiialh 
4   All.,  17(1  (1H«I).  MiHH.r,    I.    L.    U..  .M    C.il.,    2(m.    :.M0 

•  .S'athau  v.  Kamla  Kmr.  I.   I  .   U..  (I.SJIO). 
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rvots  iiavo  a  rijiht  (•>  cut  ilowii  tli.'  trc't"^  jmd  an  Injunc- 
tion  rostraiiiinc;  tluMU  t-annot  be  granted.'  Tlio  trees  upon 
nil  occiipaiu'v-hol.lin'j.  \v1i(>th<M-  j)l;iTit<'<l  by  the  tenant 
liinjsoll"  or  not,  belong  an<l  atliu'i  1o  sncli  holding  ami 
like  it  are  Tiot  susceptible  of  transfer  by  the  tenant.* 
AVhen  a  proprietor  sells  his  rights  and  becomes  entitled 
imd'M-  section  7  of  tlie  N.-AV.  P.  Rent  Act  to  the  rights 
of  an  ex-propriotary  tenant,  he  holds  all  rights  in  the  land, 
(jiia  siu^h  tenant,  which  lie  formerly  lield  in  !iis  eliaracter  as 
proprietor,  of  course,  paying  rent  in  his  capacity  as  tenant.^ 
Where  there  are  trees  ui)on  tlie  sir  land  held  by  him  ,at 
the  time  when  he  lost  his  j^roprietory  rights,  neither  the 
])urchaser  of  those  rights  nor  he  liimself  can  cut  down  or 
?e]!  them  m  invitum  to  each  other.  Short  of  cutting  the 
trees  down,  he  has  the  same  right  to  enjoy  the  trees  asv 
he  originally  had.^  Whore  a  defendant  who  held  froin 
tlie  plaintiff  irrigable  land  which  was  cultivated  witli 
}>addy,  etc.,  and  who  had  an  occupancy- right  and  a  fixed 
money-rent,  planted  cocoanut-trees  on  the  land,  it  was 
lield  that  the  acts  of  the  defendant  did  not  constitute 
waste  or  a  breach  of  the  terms  of  the  tenancy.''  The 
same  rules  will  apply  in  this  as  in  the  former  cases  with 
regard  to  acquiescence  and  delay.'' 
iT)  Cuiiiva-  A  tenant  who  changes  the^haracter  of  his  cultivation 
in  such  a  way  as  to  permanently  injure  the  interest  of  the 
landlord  in  the  land  commits  a  wrong  for  which  a  suit 
for  damages  or  an  Injunction  or  both  will  lie  f'  as  by  plant- 
ing land  let  for  paddy  cultivation  with  jack,,  cocoanut  and 


tion. 


'   Suljcr  Cliiiniler  (Jhour     v.  Xinido  *    V,  iiknijija  \.  Hamnmmi,  J.  1-.  It., 

h,l  Gosmnv,   (.  I..    U..    2:.'   Cm!.,    Tr.l  -'  .M;..l. .:!!>(  IS08). 

( Is94).  note.  *  .V())/)W  Misier  v.    Rvpiknn,   1.    F.. 

•»  hn<hid      Khainn       v.       Jlh.njir.ilh  K..  »  (i.l..  609  { 1882). 

I.  L.  r...  10  All.,  l50(IHKh).  *  yoijii'i  MiHsnr  v.    Rvpihin,    I.    I- 

'  .]„,,,d     v.    Dcoki    Xaniluii.    I.    J..  i;..  'M 'mI..  ••.Mt,  Rl  1  (1882). 
i;..  !»  All..  88  (1886). 
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jirc^anut  trees,  such  an  altenition  being  unsuited  to  the 
nature    of  the  holding  and  inconsistent    with  the  purpose 
lor  which  tlie   hand  was  demised  ;'  or  planting  a  mango- 
tope  on  dry  land  usually  cultivated  with  a  dry  crop,  there-     ' 
by  rendering  it  unfit  for  cultivation.'-     And  it  was  held  in 
tlie  last  cited  case  that  the  defendants  as  tenants  froiu 
year  to  year  were  under  the  obligation  to  restore  the  land 
in  the  condition  in  which  it  was  when  it    was   leased  to 
them,  and  that  they  were  not  at  liberty  to  change  the  usual 
course  of  l>^isbandry  exce])t  with  the  consent  of  their  land- 
lord.    The    manufacture    of    Tndioo    cakes   from    indigO- 
plants  is  not  an  agricultural   purpose.     Where  land  has 
been  let  out  iXiv  agricultural  purposes  generally,  the  erec- 
tion of  an  intfigo  factory  on  any  part  of  such  land  renders 
jt   unfit  for  the  purposes  of   the  tenancy,  and    the  land- 
lord is  entitled  to  a  permanent  Injunction  restraining  the 
tenant  from    erecting    the    factory.^    The    same    princi- 
ples with    regard    to    acquiescence    Mini   delay  will   apply 
as  in  the  former  cases.' 

In  the  territories  to  which  the  Transfer  of  Property  {ij}  Xoii-a};ii. 
Act  (IV  of  18^2)  extends,  the  rules  governing  the  relations  *^"  "''^  ^''**'*' 
of  lessors  and  lessees,  in  the  case  of  non-agricultural 
leases,  are,  in  the  absence  of  a  contract  or  local  usage  to 
the  contrary,  contained  in  that  Act.  .\  lessee  is  bound  to 
keep  alid  on  the  termination  of  tlic  lease  to  restore,  the 
property  in  as  good  condition  j»s  it  w;>s  in  at  the  tinu'  when 
Ik'  was  put  into  possession,  subject  onlv  to  the  changes 
caused  by  reasonable  wear  and  tear  or  iircsistilMe  force, 
and  to  allow  the  lessor  and  hi.s  agents,  at  all  reasonable 
times  during  the  term,  to  enter  u|ioii   the   property  and 


I    l\  nil  lilt  III- r/  \ .  .Siiriii/fiiuin  Muimul,  '  .'iiirdnUii    .\iiriiiii   Simjli    \.     Ilmi 

I.   t..   It.,  12  M.ul.,  .12(»(IKHK).  ]fohiin  MiMMir.  I.    I..    H..  IM   C'nl..    171 

*   l^tkuhnumn      v.     Ramr.hatiilrit,     I.  (IIMCJ). 

I.,    l:..    10  .MikI..   'Ai>\   (1889).  *    StMjiiii   Mi.t.irr  \.    liviiikim,  siipm. 
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inspect  the  condition  thereof  and  give  or  leave  notice  ol 
nnv  defect  in  such  condition  ;  and  when  such  defect  has 
l)ecn  caused  by  any  act  or  default  on  the  part  of  the  lessee, 
his  servants  or  agents,  he  is  bound  to  make  it  good  within 
three  months  after  such  notice  has  been  given  or  left.^ 
The  phrase  '  irresistible  force  '  may  be  taken  to  include 
that  fire,  tempest,  flood  and  violence  which  renders  th(^ 
lease  voidable  at  the  option  of  the  lessee.^' 

The  general  rule  of  English  law  being  th.nt  personal 
chattels  once  anjiexed  to  the  freehold  become  part  of  it. 
and  may  not  be  again  severed  without  the  consent  of  th("^ 
owner  of  the  inheritance,  it  is  waste  if  a  tenant  for  life  or 
years  who  has  annexed  a  personal  chattel  to  the  freehold 
afterwards  takes  it  away.  But  exceptions'  have  been  en- 
grafted on  the  general  rule  in  favour  of  trade-fixtures,  and 
fixtures  set  up  for  ornament  or  domestic  convenience. 
The  exception,  however,  at  Common  law  in  favour  of 
trade  does  not  extend  to  buildings  which  have  been  let 
into  the  soil,  even  if  used  for  trading  purposes  :  though 
now  by  Statute  liuildings  are  rendered  removable  in 
certain  cases. ^  Tn  India  the  law  with  regard  to  fixtures 
and  the  commission  of  waste  by  their  removal  has  no 
importance  in  the  case  of  landlords  and  tenants  for,  in 
the  absence  of  a  contract  or  local  usage  to  the  contrary, 
a  lessee  is  entitled  to  remove  at  any  time  during  the 
continuance  of  the  lease  all  things  which  he  has  attached 
to  the  earth  ;  provided  he  leaves  the  })roperty  in  the 
state  in  which  he  received  it.^  Under  the  interpretation 
given  to  the  phrase  'attached  to  the  earth '^  a  lessee, 
may  remove  things  rooted    in    the    earth,  as  in  the  case 


1  Act  IV  of  1882,  s.    108,. cl.  (w).  si  Kerr,   Inj..  72-75. 

•  Act  IV    of    1882,    s.  108,  cl.  (*•)  ;  •  Act  IV  of  1882,  8.  108,  cl.  (/'). 

eee  Kunhayf.n    J/a/i    v.   Mayan,  I.    I,-  »  lb.,  .-.  :}. 
H..  17  .M.wi..  98  (1S9.3). 
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-of  trees  and  shrubs,  imbedded  in  the  earth,  as  in  the  caso 
of  walls  or  buildings,  and  things  attached  to  what  is  so 
imbedded  for  the  permanent  beneficial  enjoyment  of 
that  to  whicli  it  is  attached  subject  to  the  proviso 
abovementioned. 

The  distinctions,  therefore,  which  exist  in  EneHsh  law 
between  things  which  are  and  things  which  are  not 
tenant's  fixtures,  that  is,  things  which  he  may  or  mav 
not  removc*during  his  tenancy,  cease  to  have  significance 
in  this  cour^trv,  in  which  a  tenant  has,  as  against  his 
landlord,  tlie  complete  disposal  of  things  whi(di  he  has 
attached  to  the  earth  and  as  to  ^\•hich  therefore  there 
■can  be  no  wast^.  The  privilege  of  removal  must,  by  the 
terms  of  the  set^tion  (as  also  under  English  law  in  the 
■c^se  of  removeable  chattels),  be  exercised  during  the 
continuance  of  the  tenancy.  There  is  no  right  to  come 
u|)on  the  land  after  the  expiration  of  the  lease  for  the 
purpose  of  their  removal. 

Similar  rights;  exist  with  regard  to  emblements.  When 
a  lease  of  uncertain  duration  determines  by  any  metiris 
except  the  fault  of  the  lessee,  he  or  his  legal  representa- 
tive is  entitled  to  all  the  crops  planted  or  sown  by  the 
iessee  and  growing  u})on  the  property  when  the  lease 
determines  and  In  fie(>  ingress  and  egress  to  gather  luid 
(•arry  them.' 

Ijuildings  as  already  mentioned  are  covered  by  tin 
provision  contained  in  section  1()H,  cl.  {fi)  of  the  Transfer 
of  Property  Act^  and  may  be  removed  by  the  tenant.  The 
general  rule  of  English  law  expressed  by  the  maxim  quid- 
quid  /tlanlatiir  solo  rcdit  solo,  namely,  that  whatever  is 
annexed  to  tho.  eajth  becomes  an  accession  to  the  free- 
'hold  and  irremoval)ie  has  been  held  not  to  prevail  in  this 


V'»    FV  of  1882,  K.   108,  fl.  (.). 
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count  IV  out.sido  tlir  I'rc^idciKN -towns  and  |o  hr  cvcji 
ihiMiin  siibicct  to  riMtain  limitations.'  Tlic  (juestioji, 
!io\\(<\('i-.  of  tlio  applicability  of  the  maxim  has  IxH-ome  of 
♦  liminislied  importance  since  the  i)a,ssin<i:  of  the  Transfer 
of  Property  Act  whic!«  hy  section  .")!  secures  to  honl  fide 
hokleis  under  defective  titles  the  value  of  improvements 
iua<h'  by  them  ;  and  by  section  1()S,  cj.  IJi).  enables  a 
lesse(>  to  remove  during  tlie  continuance  of  the  ten?incy 
all  things  which  he  has  attached  to  the  eartli,  including 
therein  l)uildings  erected  l>\'   him. 

The  tenant  mn.st  not  commit  acts,  of  voluntary  waste 
and  mav  be  restrained  by  Injunction  i'lom  so  doinfr." 
Tlie  lessee  may  use  the  property  and  its  products  (if  any) 
as  a  person  of  ordinary  pr\idence  would  use  them,  if  they 
were  his  own  ;  but  he  must  not  use  or  permit  another  to 
use.  the  property  for  a  purpose  other  than  that  for  which 
it  was  leased,  or  fell  timber,  ])ull  down  or  dama<j;e  build- 
ings woik  mines  or  quarries  not  open  when  the  lease  was 
granted,  or  commit  any  other  act  which  is  destructive 
or  permanently  injurious  thereto.^  A  tenant  who  uses 
the  ]iremises  in  a  reasonable  and  proper  maimer,  having 
regard  to  tlie  purpose  for  which  they  were  demised,  is  not 
liable  as  for  waste.  But  he  may  not  change  the  nature 
of  the  property  or  use  it  in  a  manner  inconsistent  with 
tlie  purpose  for  wliicli  it  was  demised.*  Waste  ivi  build- 
ijigs  may  consist  either  in  ])Uiling  them  down  or  suffering 


I   ,Si-i'    //(     Ihe   vtall'r     o/      'I'linhiof  I'lirUutly  lie.wnh  \.    Woumalara    Dabee, 

(■l,,i..>l'r  I'liifiinanirk.  U.    I..    I!..    Sup.  HH.  I..    R.,    20]    (1874):    Puiiia    Lai 

V(.l.  F.  J5..  5!>5  (180«):  J«f/ff«/ .l/o/(i;(<  .SV((/   \.  Go  pi  An  III   Klirlrii.    I.    L.    H., 

Dnanee  v.  Dumrku  Nalh  Jhj«ucL    \.   ^..  L'2  (al..   825  (1875). 

I!..  8  ('ill.,  582    (1882):    Mahohilrhnii  i  As  to  nermi«sivo  waste  und  cove- 

A, II, Hill  \.  /'alant  Ch(lli,i>  Mn(\.  Yi.  ('.  iiant  to  repair,    see    Act    IV    of    1882, 

I!..     245    (1871);      Akihudammdl    v.  h.   108  el.  (m)\    K<-rr.   Iiij.,  71,  72. 

y.i.k'jlarlmla  Mwlali\ih.  112(1871)]  ;  »  Act  IV  of  1882.  vL  {o). 

liiiKxirk  Loll    Muddack    \.    Lohnalh  *  See   ca3ea    .itc-d,    ante,     with  re- 

A»//-)/.o/.«r.  I.  L.  R.,5  Cal..«01  (1880)  ;  ,sp(ct    to    nou-agncultural    Ifases. 
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theii'   to  go  to  decay.     An  alteration   of  buildings  which 
changes  their  nature  and  character  is  waste' 

A  lessee  for  years  has  not.  in  the  absence  of  express 
words,  power  to  remove  and  sell  the  soil,  except  in  the 
case  of  mines,  quarries  or  pits  open  when  he  came  in.  To 
allow  the  opening  of  new  quarries  or  mines  there  must  be 
a  power  or  liberty  on  that  behalf,  and  such  a  power  or 
liberty  is  to  be  usually  found  in  e\'erv  ((uarrving  or  raining 
lease.-  Tf  art  indenture  niade  subsequent  to  the  original 
lease  operates  as  a  fr'^sh  demise  of  the  premises  leased  in 
their,  condition  at  the  date  of  the  indenture  and  at  such 
date  there  are  quarries  and  pits  o])en  on  the  premises,  the 
lessee,  whatever  may  have  been  his  original  rights,  is  en- 
titled to  continue  to  work  them  Hut.  if  there  be  a  mere 
confirmation  of  the  original  lease,  it  will  not  operate  so  as 
to  make  the  estate  confirmed  subject  to  tlie  incidents 
wliich  it  would  have  had  if  granted  in  its  condition  at  the 
date  of  the  confirmation.' 

.\  lessee  must  not.  without  th<'  h'ssor's  consent,  erect 
on  the  property  any  permanent  structure  excei)t  for  agri- 
cultural purposes.*  80  it.  was  h(dd  ])iior  I0  the  ]iassing 
of  tiie  Transfer  of  Property  Act  that  a  tenant  of  non- 
agricultural  lan<l  having  nothing  in  the  nature  of  a 
protected  and  permanent  tenure  or  hohling  therein  was 
not  entitled  to  erect  piirco  buildings  without  the  consent, 
and  against  the  wishes  of  the  landlord,  on  such  land, 
and  might  be  restrained  by  Tnjunetion  from  erecting  such 
biiiUlings.''     Thiij  is  not,  however    the   law    in    England, 


'   Kirr,  liij.,   TO:   H,iinrl,ini<lrn    I',,-  *  ,\   1    l\    of   Iss2,  -4.    |(i,s,  c).  (/,). 

mrlir/ihil  V.  Ilalmji    Kifiiji.    I.    ],.    |{.,  *   ■/iiijilHii-il/i     Hiiitnk     v.      /'rn.iDiinii 

l.»  lUmi.,    73  (l«l((»).     S.-.-   fkihrrli/    v.  I'm.wir  Cluil/i rjtf,  !t   ('.     [,.     U..     1'2I 

AUmaii,  3  App.  f'lii.,  'o'.l.  (ISHI);   tlii'«  <i<'<'iHinn  wiit  rcvcr'iod    on 

•  In  Tf  Pumirtiinndtit  V.  .In  irmulu',  t\\>\»'n\  n^  i(  w;w«  hi'I'i  thatHir  dcfi'iui- 
r.    [..  I:..  7  liim)..  KH).   lit!,  117  (1882).  .'iiitx  wrrc  •iilitlid  to  a  ri^'lit  nf  occii- 

•  /'■..     Il7.lt>'.  |iiui>v.   KiC.    I,.   1:.,  2.".  (IS«I). 
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ii»r.  liiiK'ss  it  call  1)»>  shown  that  such  l)uihlii)<.j  is  an 
injury  to  the  inheritance,  the  lessee  of  land  who  erects  a 
liuilding  thereon  without  the  consent  of  his  lessor  docs  not 

-commit  waste.     A  tenant    may  therefore   in  that  country 
dawfully  erect  building'!,  which  improve  the   value  of  the 
Jand.' 

Although  it  may  be  proved  that  the  tenant  has  altered 

-the  characte'-  of  the  land  so  as  permanently  to  injury  the 
interest  of  the  landlord,  or  has  otherwise  'committed  a 
breach  of  his  duties  towards  him,  it  does  not  follow  that 
in  all  cases  the  latter  will  have  a  remedy  by  Injunction. 
For,  by  standing  by  and  jdlowing  the  tenant  to  go  on 
with  the  work  without  objection,  he  may  disentitle  him- 
self  to   the   assistance     of    the   Oouit.-    "Further    as   the 

-granting  of   an  Injunction  is  an  act  depending  upon  \\ie 

-discretion  of  the  Court,  that  discretion  will  be  exercised 
with  regard  to  all  the  circumstances  of  ihe  case — the 
covenants  (if  any)  entered  into  by  the  parties,  their  re- 
lative interests,  the  length  of  tiie  demise,  the  nature  of 
the  property  and  the  waste  complained  of.^     If  there  be 

-a  covenant  touching  the  performance  or  non -performance 
of  an  act,  an  Injunction  will  issue  against  the    ])reach  of 

-covenant.  If  there  should  be  no  ground  for  interposing 
by  reason  of  a  breach  of  contract,  there  may  still,  however, 
be  gi-ounds  for  interposing  on  the  ^ground  of'  waste.' 
Where  there  is  breach  of  an  ex})ress  covenant  it  was  said 
-in  the  case  now  cited  that  there  is  no  question  of  conve- 
nience or  amount  of  damage.^     As,  however,  observed  in 


I  Jonesv.  ChappeU,l..   I!.,    2(»  Iv,..  •  A-t  [     of     1877,     s.  .'56;    Xoi/mi 

h'V.) ;  ncithor  thiH    rasj;     nor     fli.it  of  Mismiv.  liupikuv,    I.    F-.    R.,   9  Cal., 

iMfliertyv.  Attmaii,  L.  R..  .5  Apj).  ('a.*.,  lioit.  (HO  (1882). 

709,  have  any  application  to  agricul-  •  Sfi:  Dolierly  v.     Al/ni'in.    '.i    App. 

tur.al  holdingH ;    Ramanadhaii      v.  Zit-  C.-is.,  709. 

t„iu<fnrnl  Katiuuid,  I.   L.   R.,   Hi  -Mad.,  «  Ih..  718. 

409(1893).  »  /''..  7-20. 
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preceding   portions   of   this    book,    it    would    appear  that 
under  the  Specific  Relief  Act  the  principles  governing  the 
issue  of  Injunctions  in  cases  of  contract  and  tort  are  sub- 
stantially the  same,  and  in  the  one  case  as  in  the  other 
the  Court  will  consider  the  amount  and  nature  of  the  dam- 
age.    Tf,  however,  possession  of  land   be  given   upon  an- 
express  bargain  that  a  ihing  shall  or  shall  not  be  done 
there,  as  a  general  rule,  a  Court  of  Equity  would  not  do' 
its  duty,  if  it  did  not  enforce  the  contract,  because  mere- 
damajies  would  not  there  aft'ord  a  sufficient  or  adequat*" 
rerAedv.'     In  other  word'^   express  covenants  will  be  en- 
forceifble  bv  Injunction  not  so  much  on  the  ground  that 
the' parties  have  go  expressly  contracted  as  for  the  reason 
that  under  such  circumstances  relief  by  damages  will,  as 
a  general  rule,  not  afford  a  sufficient  or  adequate  remedy. 
.Should  the  case  be  otherwise,  it  is  conceived  that  damages 
will  alone  be  given  even  in  cases   of  express  covenant.* 

A  dependant  talookdar   is  a  pc^rson   holding  a  tenure  (iv)  Jni-eiuiim* 

■      1  •  1  •    I     I        tiiIookd,-»r. 

intermediate  between  ryots  and  the  zenundar,  in  which  he 
has  a  beneficial  interest,  which  is  transferable  by  sale  or 
otherwise.  It  was  held  in  the  case  undermentioned  that 
u  zemindar  cannc^t  sue  a  derH-ndant  talookdar  (the 
possessor  of  resunitid  Uikhemj  land)  for  confirmation  of 
possession  and  for  an  Injunction  to  prevent  him  from  com- 
mitting waste.  The  only  possession  that  a  zemindar  can 
obtain  after  a  decree  for  resumption  is  a  constructive  one 
derived  from  the  receipt  of  rent  from  the  tenant.  A 
talookdar  has  full  power  to  dig  tanks  in  his  tenure,  in 
which  he  holds  *a  beneficial  interest;  and  the  act  '\>: 
accordinglv  not  one  ol  wa^tc  rtMiniriruj;  a  perpetual  In- 
junction,* 

,1    Jlohrrii/  V.  Allni'iH,     !h  »\   y.    729,  <!ii)iri,l,  Ihill  Slvijh,\\.  I{.(l8lH).    1275;. 

;yr  Ixjni   HI  I'-klnirn.  svi    Sirliull  v.   I'lirinrc  Churn  Hokc,  2:R- 

•  »«•»'  ih.  (it  |..   731.  W.    I!.,  -'I*".',    :"X>   {IS7r,). 

•  Mujiin    Hum  ('hdicdlirii    v.    Hahfi 
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-jv)  Moif-njior        T'lu.  niortjia'M h"  in  possession,  ultlii-\i<irli  lie  mav  cxercis'.' 
all  acts  of  owMfisliiii.   cvcM   \o  tlu'  exteJit  (>[  conunittintf 
waste,  wliicli  (Iocs  not  impair  ihe  .security.' will  neverthe- 
less, bo  restrained   from  .^dcIi  acts  as  depreciate  tlie  value, 
<^f  the  premises  and  I'Midcr  flie  security  insufficient.     The 
principle  ni«>n  wliicli  the  interference  is  based  as  against  a 
iuortga<Tor  in   possession  i<  the  lijiht  of  the  niorttrat'ee  to 
his  whole  seciiiity  unimpaired  durinjj;  tiie  life  of  tin-  mort- 
gage.*    hi  conformity  with  the  Knglish  rul»>  above    statcnl 
the  Transfer  of  PropertN    Act  p!o\  ide.^*  that  a  mortgagor 
in  possession  of  a  mortgaged  |)ropeity  is  not  liable  to«tlu' 
mortgagee  for  allowing  the   j)ro)»erty  to  deteriorate-,    but 
he  must  not  commit  any  act  which  is  destructive  or  pei- 
manently  injurious  thereto,  if  the  security    is  or  will  be 
rendered  insufHcient  by  such  act.     .V  security  is  deemet! 
to  be  in.^utHcient  within  the  meaning  of  this  section,  im- 
less  the  value  of  the  mortgaged  pro|)erty  exceeds  bv  one- 
third,  or.  if  consisting  of  l)uildings,  exc.-eeds  by  one-half. 
the  amount  for  t)»e  tinu-  bt'ing  due  on  the  mortgage.  ^ 

A  mortgagee  ir)  ])0.ssessioii  must  not  commit  any  act 
Avhich  is  destructive  oi-  peinianently  injurious  to  the  pro- 
perty.'' He  is  thus  not  liable  for  loss  that  arises  from 
accidental  cau.ses.  He  must  use  the  mortgaged  property 
with  the  care  of  u  prudent  owner.  If  the  security  is  in- 
sufficient, he  is  entitled,  so  long  as  ne  is  acAmghond  fide, 
to  make  the  most    of    tlie  ])roperty    for    the    purpose    of 


)    Kekifiriih  \.   M'lihr.li  M;i<-.  *(;..  '    ,\>t    I  \   ol    iMSi'.    ,.»>((.      S  iiiilaily 

32!».  iiinlci    -.    lu    (.t    tlic     K.ivciiiMit'^    .Act 

•  V.  «/i/'-,  it  *jl  ■'  Wwt'":    Mii:!],    Iiij..  Ik'  !■>   ikpI    ;it    lilicrtv    to    it)if)i>s('    ii|i<)ii 

§J  093,  694,  47s,    «/    "''j.  ;    Ivir,     lnj.,  t|io      iin)if>.'ai.'C(l    proiiorfy      aiiv    ru.'^i- 

81,82:  the  saino  priiifipli-s  npfiiv   to  mciit.    \vlii"li     iindcis     the     cccurity 

inortKaf^es    <if    iliiitteN  :     lliyli.      Ifij.,  iiisilfTi.-ii-iit. 

<i    ()9.5  ;  as  to    tlic     infiuiiiiji    ot        in-  *  The  saiuc   pi  npurtidii    i.<    li\i-i|- ju 

ffuflicii-nt"  8W  Kiiifj  \.Smilh.-2     Ha.,  s.  (i  of    Ad   If  ot  ISH2  (Tr iixt>). 

244,   and     t.    OH,    A<t.     I  \'    ..f      iss-j  »   .\rt   (\'  ,,l    Issi'.  .■>.  Tt;.  r|.  (,). 
^Tiiin.'ifer  of    I'loixit vl. 
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<li.schar''in(i  wliat  is  due  tn  niiii  ;is  l»v  fiittinc  timhor. 
openiiig  mines  jiikI  the  like,  hnt  he  (h)essoat  his  own  risk. 
Tf  he  incurs  a  loss  he  cannot  charjie  it  against  the  mort- 
gagor, anil  if  he  obtains  a  piotit.  tl'e  whole  of  that  piotit 
must  <;o  in  discharge  of  tlie  inorti;ai>e-(le1)t.' 

The  siirnc  principles  \vlii<'li  appl\-  in  respe(;t  of  waste  ])v  ivi)  Wiulors, 
a  luortgjigoi'  HI  jiossessu>n  are  aK;(»  applical)Jeas  l>etween  and  others. 
a  purchaser  wlm  has  o})taine(l  p.Kssession  before  the  paA- 
m«^nt  of  th<>  |)nrehase monies  and  the  vendor."  In  tlie 
absence  (tf  a  contract  to  the  contrar\-.  tlie  seller  is  bound 
•i)et\ve<'n  the  ilate  of  the  contract  oi  vale  and  the  deliverv 
v.>f 'the  I'ropertv  to  take  as  much  care  of  the  propert\'  and 
Al!  documents  of  title  relating  thereto,  which  are  in  his 
l)ossessif)n.  as^aii  (uvner  of  ordinary  |irudence  would  take 
of  siu-h  prof>erty  and  documents.'  The  same  principles 
imderlie  the  jurisdiction  to  pie  vent  any  waste,  which  nuiv 
tend  to  injure  tlie  security,  when'  monies  due  nnder  a  se<^- 
tlenient  are  jinpaid  ;*  and  as  between  the  heir  or  execu- 
t<ir  of  a  debtor  in  possession  and  a  judgment-creditor." 
Further  instances  in  which  the  Court  will  interfere  l)\-  in- 
junetion  to  lestrain  waste  are  speciticd  in  Illustrations  (/), 
{ill.)  and  (/<)  <»f  section  •">  of  tlu  Sjiecific  Relief  .\ct.  which 
deal  with  waste  by  partners,"  Hindu  widows,' and  members 
of  an  ui, divided  Hip<Iu  family"  respectively:  and  there  aie 
other*,  'i'lie  important  sid>ject  of  waste  and  trespass  b\' co- 
sharers  is  .separately  dealt  with  in  the  following  paragia[)h. 

'    Kfii,      liij..     s<»:       V.      „„/, .      |,|,,  /,//.v./f////     >.    luliniii/,      -2  CI).    I)..   .".Id: 

•3»-.'-iK7.  flillll,i'<   V.     S,fl,;.-,hT.     I,,     l;..     S    Cli.. 

-  /.'/-(H- A /(./•</   N.    M.  niiiil^r,    I.">    \.--..  \~:i:    /■.'i/iiuuit    v.     Swil/i,     t>    Cli.      I).. 

I3H;   J''tl>',i   \.  Hw^lirii  I'nuutiiH    Hail  (Hit:    <l,irb     \.    Ji'iwu:   (  ls!U  ),    :.'   (,». 

way<'i'.,    H  Sim.   -18.1  ;    Caiiimdjnr    v.  W..  -Witi. 

Stnxlr.  I  Sill).  .V  St.,  :tS|  ;   K.ir,   lui.,  ■•    Km.    Inj..    hl'. 

^•i.  •  i.'uh  \.iii>k'ti.  I  ^.  .V  .1..  :!:{'.». 

'   .V  t  IV  of  IHS2  (rrniiMfiT  of  IVo-  •   \.   «»//.. 

(HTf.y).  I.  rti'i.  .:!.  (/);     wr  Fry's  .S|K-'i-  »    \.   mili. 

I'll-     l'i>ifnriiiiiiii'i-.     Unl    t-il.,      p.    lilS:  •    \.  y,«W. 
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\\:i>i<-  inii  j;  ~-      In  India  vvherp  co-(nvnership  i^  of  moic  couunon 

'"-"''•"■'■'■'         lUM  iiir<'nce  than    iiiflividual  and  st^paiatt*  ownership,  tlu^ 
snl>iott   of  Injunctions  as  l)et\voen  co-sliaror.s  assumes  a 
position  of  far  greater  importance  tlian  is  accorded  to  it 
in  the  Englisli  text-books  and  recjuires  special  treatment 
vvitb.  reference  to  the  numerous  decisions  which  exist  upon 
the  subject. 
(0  to-Munis.       To-sharers  mav   be   coparceners,   joint-tenants  or  ten- 
antf-in-common.     Where  lands  descend  on   an   intestacy 
to  several  persons  as  co-heirs  the  persons  so  inheriting  are 
called   co-parceners  or  tenants  in  co -parcenary.'     Everv^ 
joint  tenancy  is  created  by  one  and  the  same  title,  and 
joint  tenants  are  said  to  be  seized  per  mi)  et  per  lout,  i.  e.. 
If  Hi  nihil  hahct    et    totum  habet.     But    they    are    poten- 
tially seized  of  aliquot  parts  for  the  purpose  of  alienation 
in  severalty.     Tenants-in-common  are  those  wlio  claim  by 
several  titles,  or  in  several  rights,  though  by  one  title,  and 
liave  their  possession  in    common.'     Joint  tenants    have 
l)oth  single  possession  and  a  single  joint  riglit  to  possess, 
but  tenants-in-common  have  a  single  possession  with  sev- 
eral rights  to  possess.     When  a  person  having  a  right  to 
possess  a    thing  acquires  the    physical   control   of  it.  he 
necessarily  acquires  legal  possession  also. '     Though  in  the 
l)ooks  it  is  said  of  joint  tenants  onlv  that  thov  are  seized 
per  nvj  el  per  tout  the  positio-i  seems    to    be  equally    ap- 
])licable  to  all  tenants  \vho  hold  pro  indiviso  whether  they 
are    co-parceners,    joint  tenants    or    tenants-in-common. 
With  respect  to  occupation  and  the  right  to  occupy  there 


'   l.itt,  §§  241,  «■?  .»(•</.,•  Swcft's   L:nr  ■  On  (lit  ((umnuiu'inont    (|iio    eliaquf 

l)iftioiiary,    208.  jointcnant      ii'a     la    |);o))iict6  df  rieii 

■■i  Coinyn's     DigOHt,     Title,     Kstatf  et  est     proprictiiiri'    <lc    tout;   ct;  qtio 

iinilividcd,  K.  8.     The    term  '"  mv  '"  veut  dire  qu'il    tient   tout    coiijoiiite- 

slgnilies,  not   as  has    been    often   .su|)-  nieiit    ft      ii<-     fient    ricn  en  particu- 

pow'd,      "a     moiety,"       but     "not  Vvt"  ;  ih. 

in  till!  least."     See    note    to    Murray  '  Pollfx:k  i\t\<\     \Vri(>lit    on     Posses- 
\.     Hall,  7    M.      Or.     &     Seott,     4r..->. 
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is  no  distinction  Iftween    tenants-in-common    and    joint- 
tenants.' 

Joint-tenants  or  tenants-in-conunon,  when  they  have 
not  i)arted  wit);  possession  possess  in  law,  and  may  pos- 
sess in  fact  accordinc;  to  their  interest  as  owners.  If  a 
strvant  holds  the  property  on  their  behalf,  tlie  de  facto  pos- 
session is  exercised  in  the  name  and  for  the  use  of  all  of 
thcin.  If  one  of  them  alon£  holds  or  occupies,  his  physi- 
cal possessicyi  is  that  of  an  owner  for  his  own  interest  and 
that  of  ar.  Jijiciit  as  to  the  otiiers.  If  tliere  is  a  personal 
ji^in*^  occuj)atioii.  the  physical  and  legal  possession  exactly 
coin'cidc.  Ill  every  case  tliere  is  not  a  plural  pos.?ossion^ 
!)ut  a  sinsrle  jiossession  exercised  by  or  on  behalf  of  several 
])ersons.'  A  c(*-parcener  who  purchases  from  a  trespasser 
stands  ill  his  shoes  and  ii's  ]iossession  is  not  that  of  a  co- 
])arcener.  but  that  of  a  trespasser,  as  was  that  of  him  from 
whom  he  purchased. ° 

Owing  to  the  peculiarity  of  their  legal  right  and  pos- 
session the  subject  of  Injunctions  between  co-sharers  re- 
quires separate  treatment.  Further  a  co-sharer  is  entitled 
to  pos.se.ssion  and  may  therefore  not  be  excluded  :  he  is  also 
entitled  to  enjoyment  of  the  property  in  its  actual  condi- 
tion and  is  therefore  entitled  to  be  protected  from  waste. 
Inasmuch  as  the  greater  luunber  of  the  rej)orted  decisions 
deal  witji  the  right  of  a  co-sharer  to  be  protected  both 
from  waste  and  tres|)ass  these  torts  have  not  been  separ- 
ately dealt  with. 

I  pon  this  subject  it  is  necessary  to  se|)arately  consider 
the  (juestions  (»f  (I)  joint  user  ;  (2)  remedies  in  respect  of  (">  ^^'•^^'"  *'»'• 
the  abuse  of  joint  property.     In  the  first  place,  what  may  shiirurs, 
a  co-sl.arer  d  •  or  not   do  in  respect  of  the  joint  estate; 


I    .Not.-    I..     U.irr.n,    \.     Il„lt.     7    \I.  -    I'ollock    iiikI    Wright     on     INwscs- 

Cr.  .V  S...lt,   l.V. :   nut.-    t,,    li„,ii,i  v.        >i<.ii,  p.  21. 

Cfim/j/i,,.  7  .M.  (Jr..   171'.  ;i  Miiluimm,,'/      Mi      ./mi       v.    Fiu 

JIukili,  I.  L.  i;.,   IS  All.,  :»«l  (IH'.ttJ)- 
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pocondiv,  assunung  tliat  a  co-sharer  has  done  or  tliroati'ii- 
to  do  that  wliii-li  ho  shoukl  not  do,  what  remedies  are  open 
to  the  otlier  lo-sharors  in  respect  of  such  infrin<:;enK'nt  vi 
their  rights.    . 

«) Joint  user.  Tlie  acts  of  nser  may  be  (1 )  one  to  the  profit  of  one  <(i- 
dhsirerbut  without  damage  to  the  other  eo-sharers ;  (2)  with 
or  without  profit  to  one  co-sharer,  but  with  damage  to  tin' 
other  eo-sharers,  sueli  wrongful  user  entitlino;  either  \<> 
rehef  by  a  decree  for  joint  possession,  damagec  or   Injune- 

LaeJunegwar      tion.     User  of  the  first-mentioned    character  is   illustrated 


o»rar  ^o.'^/''"  ^^Y  ^^^^'  decision  of  the  Privy  Council  in  Lnchne.swar  Sinqh 
V.  M<i)K)>rar  Ilossein^.     In  this  case  the  plaintiffs  and   de- 
fendants were  co-sharers.     The  defendant 'worked  a  ferry 
across  a  river  at  a  ])oint  where  it  flowed  through  a  joint 
mouza.     'I'he  plaintiffs  by  tlieir  suit  sought  amongst  other 
things  a  declaration  that  the*  river  and  ferry   were  within 
the  area  of  the  joint    mouza,   that   the   plaintiffs  and  tlie 
defendants  might  be  declared  entitled  to  receive  the  ])rofits 
of  the  ferry  in  proportion  to  the  extent  of  their  respective 
shares,  and  that  the  defendants  might  be  restrained  from 
offering  opposition  to  the  possession  of  the  plaintiffs.     Tlie 
Judges  of  the  High  Court  were  of  opinion  that  the  defen- 
dants were  only  entitled  to   hold  possession  and  a])pro- 
priate  the  profits  of  the  ferry  in  projiortion  to   their    ]ir<)- 
prietary  right  in  the  mouza.     But  the  Privy  Council  licld 
that  the  defendant  had  made  use  of  the  joint  property  in 
a  way  quite  consistent  with  the  continuance  of  the  joinl 
ownership  and  possession.     He  had  not  excluded  any  co- 
sharer,     it  was  not  alleged  that  he  had  used  the  river  for 
passage  in  any  such  way  as  to  interfere  with  the   passage 
of  other  people  or  that  there  had  been  any  obstruction  at 
the  landing  places,  or  that  he  had  prevented  any  on<^  else. 
from  setting  up  a  ferry.     8o  far  from  inflicting  any  damage 

'    I,  L.   i:..  I!)  Cal.,  2r,:\  (l.S!tl). 
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upon   the    joint    owners,    the    defendant    had    supphed 
them  crratuitouslv  with    accommodation  for  passage.     All 
that  was  complained  of  was  that  he  had  expended  money 
in  a  certain  use  of  the  joint  property    and.   had  thereliy 
reaped  a  profit  to  himself.     If.  therefore,  the  defendant's^ 
uso  of  the  landinir  })laoes  and  the  river  was  consistent  with 
joint  possession,  there  was  no  reason  why  the  ])laintiffs 
should  have  any  of  the  profrts.     They  had  not  earned  any 
and  none  had  been  earned  by  the   exclusion  of  them  from 
possession    f^s    was  the  ca,se    in  tlic    leading    decision    of 
Watson  (&  Co.  v.  RaiticJuind  Duft.^     By  the  defendant's  act? 
thev  had  lost  nothin<i  and  had  received  some  substantial 
convenience.     V)nly  if  and  when  the  defendant  encroached 
upon  their  enjoyment  of  the   joint  pro|)erty  would  they 
be  entitled  to  relief  ?     But  u])on  the   facts  stated,   they 
were  entitled  to  none,  and    the  suit  was    accordingly  dis- 
missed.    It  was  held  that  ])roperty  does  not  cease    to  be 
joint  merely  because  it  is  used  so  as  to  ])roduce  more  profit 
to  one  of  the  joint  owners,  who  has  incurred  expenditun- 
for  that    i)ur})ose.    than    to  the    others,    where  the  latter 
are  not  excluded.     Joint  i)roperty  being  used  consistent- 
ly   with    the    continuance    of    the    joint  ownership    and 
possession,   without  exclusion  of  the  co-sharers,  who  do 
not  join    in  the  work    there    is  no   encroachment  on  tin- 
rights  o4  any  of  them,  as  regards  common  enjoyment,  so 
as    to   give  ground  for  a  suit.     If,  therefore,  by  the  use  ol 
joint  property  there  is  a  resulting  profit  to  one  sharer  with- 
out loss  to  or  exclusion  of  the  others,  there  is  no  such  usr 
as  will  give  gr(*und  for  a  suit  against  liim.     There  is  no 
infring(!ment  of  right  and  therefore  no  claim  to  relief 

Where,  on  the  other  hand,  there  is  wrotigful  excbisioii  ^^  AUisn  •/ 
,or  user  causing   damage    to    tin;    co-sharers,    there    is   an  i-*'  i"-*j"'»v 
infringement    of    legal    right,  for  which    the   Courts    will 


'  I.  I,,  i:..  IK  CmI..  Id  (is'.Hi). 
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trive  reliof.  'riioiijili  tlir  Courts  will  intt'iiKtsf  in  a  projJtT 
case,  tiu'v  will  in  iicncra!  t)t'  cautious  of  iiiterlVrinji 
with  tiu'  oujovinciit  d'  joint  estates  as  l)ctwcen  their 
co-owners.' 

When  a  [)arty  asks  the  Court  to  interfere  between  co- 
sharers,  the  Court  will  not  look  only  at  the  .s7//(7  ri>;hts 
of  the  parties.  l»ut  will  see  what  is  fair  and  reasonable 
between  them:  ami.  if  what  has  been  done  is  neither  un- 
fair nor  unreasoiuible  then  whether  it  l)e  in' accordance 
with  the  strict  rights  of  the  i)arties  or  not,  tluvCourt  has  a 
discretion  to  leave  the  ])laintif!  to  his  strict  remedy  by 
partition  or  any  other  remedy  he  can  maintain.'*  A  man 
may  insist  upon  his  striet  rights,  but  a  Court  of  l<i(iuity  is 
not  bound  to  give  its  assistance  for  the  enforfcement  of  such 
strict  rights,*  The  user  must  involve  a  real  and  substan- 
tial injury.  The  Court  will  not  aid  a  complainant  who 
ajtplied  upon  trivial  and  frivolous,  unreasonable  or  selfish 
grounds  ;  or  for  purposes  of  vexation  ;  for  it  is  not  every 
infringement  or  excess  of  user  which  will  justify  tlie  inter- 
ference of  the  Court.* 

If,  however,  the  user  of  a  sharer  with  or  without  profit 
to  himself  involves  a  legal  injury  and  material  damage  to 
his  co-sharers,  the  latter  may  have  an  action  against  him. 
But  the  nature  of  the  relief  wliich  will  be  given  will  vary 
with  the  nature  and  effect  of  the  acts  done,  and  th'3  intent 
and  purpose  with,  aiul  for  which,  tliey  were  committed 
and  all  the  circumstances  proved  in    the   particular  case. 


'   fjachiiK'/firar  Siitijlt     \.      Miitiinrnr  dimh     ('Initiilir     X(i(/,     -4  W.    I?.,   SO 

//oi»ei«,  I.  I..  H.,  19  ("ill..  i'<i.".  (IS!P|).  (isToJ:     /."/«     liiKnnwhlmr      IjiI     v. 

■i  Mohima  Chnndi-r    dims,-    v.     M,i.  y^«yV(m/n,  :!  15.   I,.  It..  .\|>|>..  •>:  ( LStW) 

•Ihiih     Chuitd'r    Sag.     24     W.     i;.,   H(l  |.-\|)Iiin;iti(>ii  ot     tins     case  in     Slmm- 

(1H7.5),  i(ii(/i/ir  Jiilf    Fiiilnii/   V.     /{am    Snrnin 

*  Lala  niitoamUiiir  Oil  \.  Idijn-  Chntlcrjio,  I.  I,,  l;.,  14  'Cal.,  1S» 
r'lm,  3  H.  L.  R.,  .V|)|>..  tiT  llsmi),  (18S«)|;  ./..,/  ClnuKhr  linkhll  V. 
//T  Peac<Kk,  ('.  S.  JJi/ipri)     (liiirn     /{iiUiil,    I.     I..  I!.,  14 

*  Mohlnui  C/iund'-r    (ilio^c     v.     .!/<(-  Ca!.,  230  ( ISS«). 
t 
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Every  tenant  or  owner  in  common  is  equally  entitled 
to  the  occupation  and  use  of  the  tenement  or  property.' 
All  co-sharers  may  do  what  they  like  with  their  own,  sub- 
ject to  the  maxim  '  "sic  utere  tuo  ut  alienum  non  laedas.  ' ' 
One  of  several  co-sharers  of  joint  undivided  property  is 
as  such  holder  of  an  undivided  share,  until  partition,  the 
part  owner  of  every  biga  of  the  whole  property  and  by 
virtue  of  that  right  of  ownership,  he  can  claim  either  to 
occupy  the.hind  himself  jointly  with  his  co-sharers  or  their 
assio^iees  or  to  insist  that  the  hind  shall  not  be  occupied 
ind  used  by  any  person  (exceptiiui  always  persons  having 
a  iTght  of  occupancy)  otherwise  than  with  his  assent.*  As 
all  are  entitled  to  joint  possession  no  one  sharer  can  take 
exclusive  pos.«ssion  of  any  part  of  the  joint  property  to 
the  ouster  of  the  others  or  any  of  them.*  But  property 
does  not  cease  to  be  joint  merely  because  it  is  used  so  as  to 
])roduce  more  profit  to  one  of  the  joint  owners,  who  has 
incurred  expenditure  for  that  purpose,  than  to  the  others, 
where  the  latter  are  not  excluded.  Joint  property  being 
used  consistently  with  the  continuance  of  the  joint  owner- 
ship) and  possession,  without  exclusion  of  the  co-sharers 
wiio  do  not  join  in  the  work,  there  is  no  encroachment  on 
the  rights  of  any  of  them,  as  regards  common  enjoyment, 
so  as  to  give  ground  for   a  suit.' 

The^e  may  be  and  often  is  together  with  joint  possession 
a  peculiar  exclusive  possession  of  ])art  of  the  joint  property 
for  the  convenience  of  the  particular  sharers  and  with 
the  continuing  consent  of  the  others.  The  rights  of  the 
co-sharers  in  such  a  case  is  laid  down  in  the  judgment  of 


'    I'olliick.  Turt't,  .'J2ft ;    I'olliX'k    iind  citrd    in     l.loi/l     v.      MunMamul   Bitnn 

Wriifht  ..!!    \;,i.HiH,>inii,    21.    1'7,   87.  il»;/r,i,  2".   W.    H.,    :tl  1    (1H7«). 

-  SUilknrll    v..    ^'o/x//     I'andaij,    !2  ■'  //'. 

r..  L.    II.,    107.    li'il  (187.3)   prr  I'linii  *  l.nrh mi swnr  Singh     v.      Mannnii 

J.  (nml  .•.!•.•  Sh  oi„r«h'i,l  Siiujli  v.  L"'„  ll»9S'l,i,  I.  k.  K.,  I»j:'iil.,  L'S.T    (I8'J1), 
i>»ny/»  12    I!.    I,.    I!..    MMi   i,<  I..   {\HT.i)\ 
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riioar.  J.,  from  whicii  tlu>  followiiifj;  oxlract  is  tivkcn  : — 
"in  my  juclgmcnt,  as  1  luulerstand,  joint  possession  uikUt 
Hinilu  law,  that  ])eculiar  oxclnsivo  possession  of  a  part  of 
a  common  (Iwclling-house  or  sot  of  (hvclling-houscs  which 
one  member  of  a  family  o1>tains  very  commonly  without 
an  actual  partition  having  been  come  to  between  the 
members  of  the  family  is  a  possession  which  must  l)e 
referred  to  the  continuing  consent  of  his  co-sharers.  80 
long  as  no  actual  partition  is  come  to,  either  asa  result  of  a 
suit,  or  formally  between  the  parties  thems^lv^s,  or  evi- 
denced  by  long  acknowledgment  on  the  part  of  the  mem- 
bers of  the  family,  the  possession  is  merely  that  which, 
for  convenience'  sake,  is  conceded  by  all  the  members 
jointly  to  each  one  of  them  ;  and  it  may  b^  put  an  end  to 
and  a  completely  new  arrangement  come  to,  at  any  time, 
l)V  the  members  of  the  family,  'f  they  think  fit  to  make 
the  change.  As  long,  however,  as  this  peculiar  state  of 
exclusive  possession  is  allowed  to  remain,  it  seems  to  me 
that  it  must  be  taken  that  the  acquiescing  membei-s  of  the 
family  concede  to  the  person,  who  has  the  exclusive  pos- 
session, all  reasonable  rights  of  user  of  his  separate  plot,  or 
^separate  portion  of  the  dwelling-house,  as  is  necessary  for 
the  ordinary  purposes  of  residence,  having  regard,  of  course, 
TO  the  circumstances  of  Hindu  life.  I  think  upon  the 
authority  of  the  cases  (some  of  which  have  been  cited) 
decided  in  this  Court,  we  must  hold  that  the  concession 
un  the  part  of  the  acquiescing  members  does  not  go  to  the 
extent  of  enabling  the  possessor  of  the  dwelling-house  to 
alter  the  character  of  the  property,  or  to  do  any  thing 
with  it,  which  is  not  consistent  with  such  user  of  it  as 
might  be  ordinarily  expected  to  take  place.  If  he  desires 
to  build  a  new  and  additional  structure  upon' a  portion  of 
the  house-ground,  it  seems  to  me  that  he  has  no  right  to 
do  so,  and  in  that  way  materially  to  alter  the  condition  of 
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the  property  without  obtaining  the  assent  of  his  co-sharers. 
If  this  view  be  correct,  assuminu;  that  the  plaintiffs  in 
thf!  present  suit  had  an  exchisive  possession  of  the 
courtyard;  as  an  adjunct  to  the  particular  portion  of 
the  dwelling-house  which  they  occupied,  T  think  they 
would  not  be  entitled  ta  use  that  courtyard  otherwise 
than  for  the  ordinary  purposes  of,  and  incidental  to. 
residence  in  their  house,  without  the  assent  and  knowledge 
of  their  co-^harers."' 

Joint  enjoyment  of  the  propert}^  in  its  actual  condition 
racing  the  right  of  all,  none  may  disturb  that  enjoyment 
eitRer  by  diiectly  excluding  others,  or  by  the  commission 
of  acts  which,  have  that  effect,*  or  by  acts  which  in- 
juriously affect  the  position  of  the  sharers  by  reason  of 
material  alterations-  of  the  character  and  condition  of  the 
property  enjoyed  made  without  the  consent  of  the  co- 
sh arei-s. 


'    Shi'ipfrsliad  Siii'/li  v.   Acc/rt  Siiiijli, 

ij  i;.  I.,  i:.,  iHM,  lit.-.,  Min  fis7:{).  /"/■ 

I'h.-iir,  J. 

-  Slitopirsliad Siiii/h  v.  Lnhi  Sim/li, 
I J  H.  1-.  I!.,  I'M  (lH7:i);  .\uii>luu  V. 
/.I'»,fl,  '2>  W  .  i;.,  74  (1874);  ilacMaiiit 
V.  Lnll't  Shili  I'ljiil  Sin'jh  I'anrrij.  L'l 
W.  H.,  17  (IS71):  a  <o-,shiircT  is 
entitled  to  ndk  from  Wii\  ••o-aharer  to 
lif  allowcil  to  enjoy  lii**  Mharo  of  flic 
|iro|)erty  in  any  modi;  in  wliiili  It- 
■'•■iilii  be  enjoyed  as  tin  umliviili'd 
•.liarc  ;  ami  he  liaH  a  ri};lit  to  insist 
I  lint  iicithiT  liin  eo-|)i()|iriffor  nor 
anybody  claiming  tl^ou^h  liini  Hlionld 
witlioiit  hi^eonsent  take  (•X(|iisiv<'  |)o.-- 
m-MHion  of  any  |iorti<in  of  the  joint  |iio- 
|H-rty  to  which  he  hott  not  a  HubxiHtin^ 
riuht  of  c.xeliiHive  |ioHM-nHion  ;  S' ititJon 
V.  Uoyd,  2Z  \\.  It..  71,  7-)(lH74). 
N'o  otic  ro-Hhnrcr  in  an  undivided 
pioporty  hiw  a  rinlit  to  [Kihuchh  liiniHelf 
•  >l    any  portion   of  it   tu  Iho  exi-luHiun 


and  witlunit  tlic  auflioiity  of  his  eo- 
siiaieis  and  to  deal  with  it  and  culti- 
vate it  Hs  he  will  without  their  sanc- 
tion. Kviiv  co-owner  «)1  8u(  h  property 
is  entitled  to  take  a  part  in  detcriniu- 
i  ng  how  it  shall  be  used  unices  restrain- 
ed l>y  local  cusfr-ni  or  sjiecial  agree- 
iiiciit;  Lloj/d  \.  Mu/immut  Bihec  Sogra, 
ii>  \V.  I!.,  :{i;{  (1»7«),  per  Garth,  C.  ,1. 
•'  Slic'jn  rsli'iil  Siinih  V.  AriVrt  Singh^ 
12  1!.!..  K..  I!t7  (lH7;!)MVo»v/je  V. 
IthlkJurf  Sim/h,  1(5  W.  it.,  41  (1871). 
I  'A  co-.-^haier  in  landed  property  hnfl 
iioi'iglittu  do  anythinj;  which  alters 
the  condition  of  tli<'  joint  property 
«ithouttlic  coiis<'iit  of  his  co-sliarcm. 
If  he  thinks  his  interest  in  the  pro- 
perty iniKht  he  improved  by  works  o( 
a  paiticiiliir  character,  he  can  ellectu 
partition  and  improvo  hii  |)articu!ar 
Hliare  :"  Goor(tndnm  Dhur  v.  Jhjoy 
<i<^>i„d  ir„n,l,  U)  \V.  K.,  171(1868); 
S.    C,    I     IJ.     L,     K.,    A.    C,    108. 
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80  (loj^tructioii   of  the  subjoct -matter,,    waste   attended 
by  sub!>tantial  damage,  arts  wliicli  permanently  alter  tlie 
oliaractcr  and  condition  of  the    hi'id  a«  by  l)uihlin/if  upon 
it,  excavating  tanks    or  changing  the  nature  of  the  cul- 
tivation' are  acts  which,   if  committed  by    a    co-sharer, 
amount  to  wrongs  to  the  other  part-owners  giving  them 
a  right  <:*f  "action  in  respect  of  their  commission.     There 
is  nothing  in  the  law  of  Bengal  which  goes  to  prevent  an 
undivided   shareholder  from  granting  a  lease  .of  his  share 
to    a    third  person.     All  that  the  other  co-pr^oprietor  can 
insist  upon  is  that  the  lessee  shoidd    be   prevented   from 
dealing  with  the  subject  of  the  lease  in  any  way  different 
from  that  in  which  the    lessor,    liis    co-proprietor,    could 
deal  with  it;'  and  a  joint  shareholder  or  Ms    lessee    niay 
contract  with  the  ryots  of  the  zemindary  for  any  lawful 
purpose  even  without  the  consent    of    the    other  co-pro- 
prietors.    So  the  ryots  may  be  induced  by    contract    or 
offer  of    reward    to   cultivate    any  crop    upon   the    land 
they    hold,  provided  that  they  are  holding    those    lands 
without  any  covenant   or    stipulation  in  their  agreement 
with    their  zemindar  to   cultivate  thejn  in    a    particular 
way.^ 
....  Kemetiies       ^hould  a  co-sharcf  abuse  the  joint  property,  or  otherwise 
the'^^bTe  of  irifringe  the  rights  of  his  co-sharers,  the  latter  may  avail 
jcdnt  property,  themsclvcs  of  one  or  other  or  more  of  the  following  reme- 
dies, according  as  the  circumstances  of  the  case   may  re- 
quire, viz.    (1)  partition  ;  (2)  declaration  of  right,  damages, 

1  Crowdie  v.    Bhikdaree    Singh,     16  Mie  f^round  that  Jie  is  willinj;  to  pay 

W.  R.,  41  (1871)  ;  .Vac'/o««/rf  V.  Z-aWa  rciisonable  rent  for   it:  Nundnn    Lull 

Shih  Do ;/til  Singh  I'anrc.y,   21    W.   R.,  v.  L%f/,  22  W.   R.,   74  (1874):   Uofid 

17(1874).     One   shareholder  ulone  in  v.  Musmmiil  liihee  Sogra,  2."}   W.    R., 

a  joint  estate  or  his  a.ssignee  cannot  313,  314,31.5(1876). 
•  laim  to  cultivate  any  portion  of  the  -  Mnc.dmmld  y.hilla     Shih     Di/al 

Yiroperty,  which  is  not  his  zerait  land  Singh  /'anni/,  21  W.   R.,  17  (1H74). 
exclusively   without    the     consent  of  ■'  Jh. 

'the  other    sliareholders    nicicly    upon 
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-and  account  of  profits  ;    (3)  decree  for  joint   possession  ; 
(i)  Injunction. 

Partition  which  effects  a  severance  of  the  joint  pro-  '"■  I'liti'iou. 
perty  and  allots  to  each  sharer  his  share  of  the  joint  es- 
tate in  severalty  terminates  the  joint  user.  This  reme- 
<lv  is  available  in  everv  ca«e  and  is  free  of  any  condition, 
such  as  those  which  effect  some  of  the  other  reliefs  here- 
inafter mentioned.  l\v  partition  the  parties  put  an  end 
to  and  ])re*'ent  the  future  occurrence  of  disagreement 
or  mischief  arising  from  the  joint  user.  Tn  some  cases 
this  is  the  only  remedy  available. 

In  those  cases  in  which  the  action  of  one  co-sharer, 
though  not  anwunting  to  a  legal  injury,  is  not  assented 
to  by  another,  the  only  remedy  is  for  the  partv  to 
partition  the  land,  so  as  that  all  shall  hold  exclusivelv 
that  which  represents  their  respective  shares.  The  law 
provides  the  means  by  which  common  lands  may  be  law- 
fully partitioned  in  a  proceeding  in  which  all  the  co-shar- 
<'rs  will  get  •  their  fair  quantum  of  the  common  land, 
having  regard  to  possession,  quality  and  the  amount 
of  their  shares.  And,  unless  a  plaintiff  brings  his  case 
within  the  purview  of  the  principles  hereinafter  men- 
tioned, the  (.'ourt  in  its  discretion  will  leave  him  to  his 
strict  remedy  by  partition  or  any  other  remedy  he  can 
maintain.'  A  suit  for  partition  is  often  the  best  mean«< 
of  settling  difficulties  between  co-sharers,  but  a  plaintifT's 
riglits  are  not  limited  to  that.  Upon  a  proper  case,  he 
may  be  entitled  to  a  decree  for  joint  j)ossession,  dauja^es 
and  Injunction  or  some  one  or  other  of  these  reliefs.^' 


'     '    /yi//j  nintmmlih'ir  IaiI  v.  Hnjiirniii ,  Shndl   \.  .[imp    ,Shi///i.    I.     I,.     |{.       ]  •> 

rt  H.  I..    K..  App..  «7(I.S»1<))  :    Mnhima  All.,     J.'lli.    Vil      (IHSit);     She„,,i  rshad 

'<'hiirutfr    (/hour  V.     Mfirlhiih     ('liiiiidtr  Siiitjh    v.    I.iila    Singh,    12    I!.   I,.   |!. 

S'nfi,2X  \\.    I!..  80  (iHT/i):   Joy  Chun-  UK)  notc(IK7l). 
Jitr     Hnkhit    v.    Hipro  Churn    Rakhil,  "   Hhm/ii-i    Mulh/  llilnr    v.     Miihuitii'd 

I.  L.  K..  U   ('ill..   L'.'JK,    2n!»  (isK«);  \\„^ii,  -j:,  w.  |{..  ;nr>(|K7(i). 
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fi'on  trf  '"  Assuming  that  partition  is  not  di^aired,  other  remedies 

.,*™"*t*„V        not  involving  partition  are  open   to  the  oo-sharcr,  viz., 
pro.  t».  .^  j^jjI^  ^^^^,  jj  declaration  of  rigiit,   for  account  of  prc»fit.B, 

and  damages,  for  joint-possession,  and  an  Injunction. 
A  suit  mav  be  brought  which  seeks  some  or  all  of  thefe 
reliefs.'  Tf  one  co-owner  of  land  derives  gain  by  commit- 
ting waste  on  the  common  property,  he  is  liable  to 
account  to  the  other  owners  for  their  shares  of  the  money 
so  obtained.*  Damages  may  be  given  for  an  infringement 
of  right  causing  injury,  as  by  wrongful  cultivation,*  erection 
of  buildings,*  excavations,  and  the  like.  * 

It  may  be  that  a  sharer  has  in  some  respects  interfered 
with  the  right  of  his  co-sharer  as  a  tenq;nt-in-commoh  ; 
and  it  may  also  be  that  he  has  thereby  rendered  himself 
liable  to  an  action  for  damages  at  the  instance  of  that 
co-sharer.  But  the  Court  will  not  on  that  account  alone 
issue  an  Injunction  against  that  sharer,  for  the  circum- 
stances of  the  case  may  be  (and  in  this  class  of  cases 
generally  are)  such,  that  though  there  is  an  infringement 
of  a  right,  the  proper  remedy  for  such  infringement  lies 
in  damages.^ 
(-)  DeiTfo  for  A  suit  to  recover  possession  is  not  maintainable  against 
joint  posses-  '  ^^^^  co-sharer  in  respect  of  [)roperty  still  joint  and 
undivided,  the  usual  remedy  being  a  suit  for  a  partition 
and  account  f  but  in  a  proper  case  a  suit  to  recover  joint 
possession  and  an   Injunction  may   be   maintained.'     In 


I   Bhaygo  Miitti/  Bibee  v.   Mahomtd  »   I..   L    rnnnl,/    v.    Jtoltr    Koi/,  lH 

Waxil,   25  W.   R.,     313    (1876);    /i""i  W  ■  I!.-  40S   (l«7C);    Watson  it-   Co.    v. 

(hand  Dull  V.  WulKon  A  Co.,  I.  I..  I!.,  Haw  t  •hand  l»ilt.  1.  I..  I?.,  IH  Cal..  H>; 

15  Cal.    21S,  210  (1887).  ami  lioth  dainaf'c''  and  an   liijiiiii-tioii 

-  Kcrr,  liij.,  106;  anie,  p.  .  may     Ijc   given  ;   lihaygo  Miitly  liihee 

'  WaUoH  <t  ''o.  V.  Rum  Cluiml   H'lii  v.  Mahomed  Wasil,  25  W.  11.,   313. 
I.  L.  R.,  18  Cal.,  10(1890).  •  ''"liind   Chiindrr   Ohose     v.     Ham, 

*  Shamniifjij^r  Jiile  Factory  v.  Jiam  Coomur  JJcy,  24  W.  R.,  393  (187.'J). 
Xarain  ClKjIUrjrr,  1.  L.    R..    14   Cal.,  '  Bhaygo  Mvlty  Bibee  v.   MahomU 

,^9  (18J56).  »«...7,  25  W.  R.,  313,  315  (IH76). 
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order  to  maintain  a  suit  for  possession  by  one  shareholder 
against  another,  something  amounting  to  an  actual  turn- 
ins  of  the  co-sharer  out  of  possession  or  a  refusal  to  let 
him  enter  must  be  shown.  The  acts  should  constitute  a 
liispossession.  But  apart  from  the  question  of  possession 
if  there  be  acts  wrongful  as  between  co-sharers,  the  Court 
will  in  some  cases  compel  co-sharers  to  act  equitably 
towards  each  other,  even  although  they  could  not  maintain . 
a  suit  to  refover  possession,  and  without  forcing  them 
to  a  partition.' 

"Tn  a  suit  to  recover  joint  posses.sion  of  an  occupancy 
hokfing  in  respect  of  his  share  by  a  co-sharer  landlord 
on  the  ground  .that  the  defendant  acquired  no  title  by 
tlie  purchase  c£  the  said  holding,  as  it  was  not  trans- 
ferable by  custom,  and  that  there  was  an  abandonment 
of  the  holding  by  the  former  tenant,  the  defence  {inter 
aHa)  was  that  the  plaintiff  was  not  entitled  to  joint 
possession,  and  that  he  could  not  get  anv  relief  except 
hy  a  suit  for  partition.  Held  that  the  plaintiflt  was 
entitled  to  the  relief  claimed,  and  that  the  claim  for  joint 
[)OSsession    without  partition  was  maintainable.* 

.\n  Injunction  may  be  granted  in  the  case  of  trespass,  (f()  t-iji-nction. 
where  there  has  been  an  ouster  of  the  co-sharer,  and  in 
the  case  of  waste,  where  there  is  an  infrigement  of  the 
legal  rigjit  constituting,  in  Ihe  case  of  structures  and 
excavations,  a  substantial  and  material  injury  not  reme- 
diable upon  partition  ;  and  in  the  case  of  cultivation  where 
there  has  been  an  exclusion  of  tiie  shar<diolder  from 
enjoyment,  sucH   exclusion  being    in  denial  of    his  title.'  * 

The  English  Courts  have    considered  it  to  be   agauist  (iv)  Prinripie. 
the  policy  of  the  law  to  entertain  claims  or    cross-claims  i^u!.<"'m,I' 


caswx  of  ( o- 


•    Mohimn    I'hiimltr    (Ukihi     v.     Mu-  -  Dithar  Suii/nr   v.    Iln.tri,,   .\i;    /;,.  sliairw. 

.//..//<   Vhuiiil-r     Xii'f.     I'l    W.    I!..     M(»        ;,.,,/.  I.   L.   I;.,  I'li  (  jil.  .v,  ( isfMI). 
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Tor  (liiinagcs,  or  for  riijuiictions  between  joint-tenants 
•fir  tenants-in-common,  a  remedy  beinp;  open  to  tbe  parties 
in  tlie  form  of  partition.  The  Court  will  not  interpose 
to  restrain  waste  in  the  case  of  co-parceners,  joint-tenants 
and  tenants-in-common,  nnless  it  amounts  to  destruction, 
waste  or  spoliation,  or  unless  the  wrong-doer  is  insol- 
vent or  incapable  of  paying  to  the  otlier  the  excess  of  the 
value  beyond  b.is  own  share. ^ 

The  Court  will  also  interfere  to  restrain  waste  where 
the  wrong-doer  is  occupying  tenant  to  the  other  f  but 
such  a  case  is  no  real  exception  to  the  general  rule  for,  *by 
the  agreemnt  to  hold  as  occupying  tenant,  there  *  is  a 
•contract  which  establishes  a  relation  siniilar  to  that'  of 
landlord  and  tenant  to  one  another.*  1/  one  tcnant-in- 
common  thinks  proper  by  agreemimt  with  the  other  to 
bold  the  premises  as  an  occupying  tenant,  the  effect 'of 
that  contract  being  to  exclude  the  other  from  entry  for 
any  purpose,  the  tenant  has  thereby  prohibited  "any  act 
by  himself,  but  such  as  an  occupying  tenant  may  do. 
If  the  result  of  that  voluntary  obligation  on  liis  part  is, 
that  he  cannot  deal  with  his  own  moiety  as  he  migh.t, 
if  he  liad  not  incurred  that  obligation,  the  question  is, 
whether  he  must  not  get  rid  of  that  relation,  so  voluntari- 
ly contracted,  before  he  can  exercise  that  original  power, 
which  he  had    before  he  entered  into  that   contract. 

« 

One  reason  in  addition  to  those  of  general  policy  upon 
which  the  Courts  have  hesitated  to  interfere  on  the  ground 


'   Kerr,  Inj.,  77.  to    j)ay  ri-jit,  iin  the  ii!)seiicc  of  some 

2  Ticorl   V.    Tiitirl,     10   Ves.,     129.  agreemoiit    to  that,  effect,   express  or 

There  is  nothing  to   prevent,    one  co-  implied.     Mayno's  Hindu  Law,  ij  276. 

sheerer    Ix^ing  tlie     tenant    of     all  the  ■*   Hut    if    theie    be     no  express  eon- 

othcM  and   paj-ing   rent   to    them  a.i  tract    of    tenancy,    t'w  occupation  of 

such.     IJiit   the    mere    fact,    that    one  one       tcniint-in-coninion      does      not^ 

nienib<T   of  a  family    holds    exchu'ivo  establish   that    ralat.ion    between    liim 

•  occupation  of   any    pait   of   the    pro-  and  the   others,     See   Bailey  \.    Hob- 

•  jicity,  carries  with  it    no  undirtaking  von,  L.  I!.,  5  Cli.  Aj)p..  1^0. 
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of  waste  is  tliat,  if  it  does  so  interfere,  it  must  proceed  to^ 
apply    the    princii)!e    throughout  ;    to    grant    the    whole- 
equital)le  relief ;    for    instance,  to    prevent    felhng    trees • 
planted  for  ornament  :   which  would  be  a  strong  measure . 
in  such  a  case  :  yet  the  Court,   if  it   touclies  the   subject, 
must  go  t'>  that  extent.'     So  also  it  has  been  held  in  this 
country  that    the  Court  will    not  generally    interfere   bv 
Injunction  to   control   a   tenant-in-coramon    dealing  with' 
joint   property   which   is   '-ightly   in   his  possession,  uuless^r 
those dealingsthi eaten  to  be  of  a  destructive  character.'^ 

if  one  tenant-in-comnion  is  doing  merely  what  anv  other 
owner  of  land  might  do,  the  other  cannot  have  an  Injunc- 
tion merely  on  the  ground  that  he  does  not  choose  to  do- 
so,  since  each  t-enant  has  a  right  to  enjoy  as  he  pleases. 
But  if  the  act  amounts  to  destruction,  the  Court  will 
interfere.^  The  destruction  of  the  thing  itself  is  aii  ouster.* 
When  there  are  acts  of  positive  and  actual  destruction 
an  Injunction  will  be  granted,  since  such  acts  are  not 
done  in  the  legitimate  exercise  of  the  enjoyment  arising 
out  of  the  nature  of  the  party's  title  to  that,  which 
belongs  to  him  and  the  other  party.''  It  is  apprehended 
that  the  (!ourts  of  this  country  will  also  interfere,  where- 
the  wrong-doer  is  insolvent  or  incapable  of  paying  to  the 
other  the  excess  of  the  value  beyond  his  own  share. 

As  regard  trespass,  it  is  a  peculiar  incident  of  the 
estate  of  tenants-in-common  that  there  cannot  be  a, 
trespass  as  between  themselves,  unless  the  act  amounts 
to  ouster,  for  each  of  them  is  alike   entitled  to   use   and 


1  Twirl  V.   TirnrI,  |)l  V.-"..   l-JS,  |;t-.'.  U„iiii.:\    l!.;iv.,     11'.'  .idd  in  Shilhnlt 

2  Sl-ilknrll  V.   '/«/«/  I'miihii/.  I'K   \\.  v.    (I<,,,<,l    J',i„'hn/.  L'<i  W.  I!..     Itis.    Kli* 
R..     1«K.    l»Ht,     170     (IST:I):  s.  c.,    [-2  (\H-:>.)  ;  .lrl/>ur   \.  I..iwl,.l  l>i .   A-    Sm.. 

*K,  I..  |{..  I1J7.  t^s. 

3  Tw^trl     V.     TiiDfl.    I)i    \'.vi..     li'S;  «   Wilkiiifuni    V.  Ilaiiijiirlli.    I»i    \..    .1. 
fInU.    V.     Th.niuiJ,,    7     \'.H.,  .'.s»;  77i'  N.  JS.,  Q.  M.,   lo;i. 

Durliuin    and    Suivti  rl'tml   /{iiilnrii/    v.  •  Twrl  v.   Tivnrl,  .tiipia,    l.'H. 
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eiijovinont  (subject,  it  may  \n\  1o  a  subsequent  duly  of 
accoun<in<jr  for  profits),  and  all  acts  of  iise  and  enjov- 
ment  in  an  ordinary  course  ami  accordinji;  to  the  naturr 
of  the  subject-matter  are  presumed,  in  ol)edience  to  a 
welbknown  |)rinci[)!e,  to  ))e  doiu^  in  exercise  of  that  hiw- 
ful  rij.dit.' 

And  though  the  Courts  will  not  ucnerally  interfere 
between  co-tenants  on  account  of  dealinjirs  with  the  c(»in- 
mon  property  not  involving  destructivti  waste,  it  will 
in  cases  of  ouster  com})el  a  tenant  to  allow  jiis  co-tenant 
a  proper  share  in  the  enjoynlent  of  the  joint  pro])ert.v 
when  the  former  has  excluded  the  latter  therefrom.^  l^ut 
in  the  case  of  i>xclusion  caused  by  pro|ier  cultivation,  to 
entitle  the  ])iaintifY  to  an  injunction  by'ieason  of  tres- 
pass and  ouster,  that  ouster  must  have  been  in  denial^ oi 
the  plaintiff's  title. ^ 

In  England,  inasmuch  as  co-tenancy  is  an  uncommon 
form  of  estate,  and  the  Courts  have  not  shown  any  special 
facility  in  granting  Injunctions  between  co-tenants,  such 
Tnjunctitms  are  of  very  rare  occurrence.  In  this  coun- 
try, as  might  be  expected,  ([uestions  of  this  nature  arise 
much  more  frequently  between  co-owners  than  in  Eng- 
iand.  and  the  decided  cases  are  numerous.  There  are 
manv  cases  in  winch  an  Injunction  has  been  granted, 
and  in  some^  very  general  language  has  Ix^en  used  as  to 
the  right  of  a  part-owner  to  restrain  his  co-owner.^  So 
the  proposition  that  one  co-sharer  has  an  absolute  right 
as  a  general  rule  of  law  to  say  to  his  co-sharer,  "  you  shall 
-jlot  cultivate  that  land  in  anv  wav  without  niv  consent.'" 


'  I'olltxk    and    Wiight    on    Posses-  «  ,Sec    •'aHes  oitwl     in     The   fihtim- 

sion,   )'.   ST.     I'ljlliiik   KM  Toit,    327.  nugr/er    J jtc    Fifti»y  v.   Ram    yaram 

2  Slulkirtl     V.     'lojjtil     Paiitlui/,    20  Chalhrjie,  \.  \..   \\.,   1  |   (\i!.,   i)(i/i.    y.,r* 

W.  K.,  UiS  (IS7:().  Wilson.  .1.   {I.SS(J). 

8  Wfilsnn     ,{•     Cit.     V.     Ram    CIuiikI  *  /'■. 

Dutl.  1.  I.,  l;.,  IS  Cil.,  10  (I8!)(i). 
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and  to  enforce  that  right,  at  least  in  the  absence  of  any 
special  circumstances,  by  claiming  an  Injunction  in  a 
Oourt  of  law,  has,  for  its  support,  the  language  of  some 
learned  judges  in  delivering  judgment  upon  cases  befor<' 
them.'  But  it  may  well  be  open  to  consideration,  whethei- 
the  expressions  used  in  some  of  these  cases,  if  taken  as 
unciualified  propositions  of  law  and  without  regard  to 
the  context,  are  wholly  correct.  On  the  other  hand,  a 
rule  in  conformity  with  the  English  decisions  has  been 
acted  upon  ui  a  number  of  cases,-  and  it  has  been  contend- 
etl  upon  the  authority  of  English  decisions,  that  an  In 
junction  between  co-sharers  is  a  thing  which  either  ought 
tiever  to  be  granted,  or  at  any  rate  only  under  very  un- 
usual circumstances. 

"But,  though,  of  course,  the  principles  on  which  Ping- 
lish   Courts  administer  the  remedy  by   Injunction  must 
be   taken   to  be   those   which   the   Legislature   meant    to 
affirm  in  the  Specific  Relief  Act,  still  the  circumstances 
■of  this  country  are  very  different  from  those  of  England  : 
and  it  would  be  a  dangerou'^  thing  to  assume  that,  be- 
cause the  Courts  in  England  have  very  rarely  found  it 
necessary  to  grant  an  Injunction  as  between  co-sharers,  in 
order  to  prevent  multiplicity  of   suits  or  upon  any  other 
■grounds,  Courts  in  this  country  may  not  properly  be  some- 
what less  rigid  in  doing    so.     The  circumstances  of   the 
country  are  different ;  the  j)ositions  of  co-sharers  and  per- 
sons with  partial  interests  in  land  are  very  different  from 
those  in    England  ;  and  the  interests  of  part-owners  may 
here  require  protection  by  Injunction  in  classes  of  cases  in 
which  it  is  not  necessary  to  grant  it  in  England.     There 


1   limn  C hand  hull  v.  lli//.v(i//   ,(•  <  ,,.,  m  '/'Ac  Sli'iiniiiigyir   Jiile  FacU,rii   <  ., 

\.\j.  It.,  15  Cnl.,  2Mt,   /«/■    \\  iUi I.  v.  Rim   Xarahi  Chutt' rjc:,     \.   L.   l!.. 

(IH87).  II  Cil..  '-Mil  (isso). 

'•^  S'"!    cji-fM      iti'l.    » • /•    W'Uiiii.    -I.. 
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i«<  a   laii't'   mini])or  of  cases   wliicli  yo  to  show   tliat    tin* 
renu'dv   I'v   Injiinction  may   in   this  country   In*  gixcn   'm 
cases  between  co-sharers    when  the  circ^iunstanoos  of  t he- 
cases  nre  such  as  to  render  it   necessary,  in    onh-r  t(»  se- 
cuie   those   ol>jects   wliich.   accordinii   to   the   hiw,   shouhl 
he  secured   hy   Injunction.     Particuhirly,  since  the   pass- 
ing of  the  Specific  Relief  Act,  an  Injunction  may  proj)erly 
be  granted,  if  on  a  consideration  of  tlie  facts  of  the  case, 
the  Court  tliinks  that  that  remedy  is  necessary  in  order  to 
prevent  repetition  of  injury  and  multiplicitv^of  suits."' 
The  Court  has  tlierefore  refused   to   accede  to  either  of 
these   extreme    propositions. ^     And    witli    regard    to    the 
conflict  of  cases  and  in  particular  to  these  cases  whiclv 
appear  to  lend  support   to  either  of  the  extreme  proposi- 
tions mentioned,  it   must  be  remembered  that  the  obser- 
vations therein    should    be    read    and    understood    witli 
reference  to  the  particular  facts  of  the  case  dealt  with  and 
the  particular  remedy  sought  in  that  case."    Tt  has  })een 
said  that  until  the  decision  of  the  Privy  Council  in  the  case 
of  Watson  «J&  Co.  v.  Ramchimd  DuU^  there  seejned  to  be  but 
little  authority  in  decided  cases  to  show  how  far  courts 
of  justice  will  interfere  to  control  the  use  of  property  as- 
l)etween  joint  owners,  or  how  far  they  will  leave  those 
who  are  dissatisfied  with"  its  use    to  seek  a  remedy  bv 
partition.''    By  that  case  and  the  decision    in   lAichmes- 
ivar  Shufh  v.  Manoivar  Hossein,^  the  Privy  Council  have 
practically  settled  the  rights  of  owners  of   lands  which 


1  Bam  Chaiid  hull  v.  Walson  <L-  Co.,  dassificatidis  is  jjivcii  of  tlio  caxc-lax* . 
1.  L.  R.,  15  Cal.,  214.  219,  220   (1887).  *  I.  I..  W.,  IH  Cal.,  I(»  (1890)  ;  s.  c, 
l,cr  Wilson,    J.  I-  K..  17  1.  A..  I  Id. 

2  Ram    Chatid    hull    v.     Wat/ifoi     <l-  •  LarhmcMinir     ^iiiijh  \.      Moninmr 
Co..  I.  L.  K.,  in  Cal.,  219    (I8H7).  lloHxein,  1.  L.  J!.,    19  Cal.,  204  (1891), 

:f  Nccurri/      ImII      Chuckerbullii     v.  '[ii^r  Lord  Uolihuu.-sc.^ 
Bindabun    Chunder    Chvckerbullij.      !.  *   I.  1-.  I'>..  19  ('..I.,  2.">:t  ;  s.  c.  L.  I:., 

L.  K.,    8    Cal.,    709    (1882),    wlu-ie    a  19 1.  A.,  48  (1?91). 


INJUNCTIONS   AGAINST   TRESPASS   AND   WASTE.        417 

are  held  jointly.^  The  latter  of  the  Privy  Council  cases 
stated  the  summary  of  the  decision  in  the  former  suit  as 
follows,  namely,  that  ^the  Courts  shcmld  be  very  cautious 
of  interfering  with  the  enjoyment  of  joint  estates  as  be- 
tween their  co-owners,  though  they  will  do  so  in  proper 
cases.-  The  Privy  Council  have  also  intimated  that  the 
rule  as  to  rights  of  persons  holding  land  in  common  in 
Bengal  was  hardly  to  be  found  in  the  analogy  of  Eng- 
lish cases,  hut  might  be  derived  from  the  direction  in 
section  9  of  Bengal  Regulation  VII  of  1832,  namely, 
that  where  there  should  be  no  specific  rule,  the  case 
must  be  decided  according  to  justice,  equity  and  good 
conscience.^  In'  disputes  between  members  of  a  joint 
Hindu  family  with  respect  to  joint  property,  the  exercise 
of  the  Court's  jurisdiction  to  grant  relief  by  Injunction 
should  be  confined  to  acts  of  waste,  illegitimate  use  of 
the  family   property,    or  acts  amounting  to  ouster.* 

Some  particular  instances  of  use  of  joint  property  in  which 
the  interference  of  the  Court  has  been  sought  are  given  in 
the  following  pages.  The  cases  therein  cited  must,  however, 
be  read  in  the  light  of  the  principles  hereinbefore  stated. 

Cultivation  may,  or  may  not,  according  to  the  circum-(  a)  Cultivation 
stances,  constitute  an  act  entitling  a  co-sharer  to  relief 
by  damages  or  Injunction.  In  an  early  case*^  it  was  held 
that  mere  infringement  of  right  by  reason  of  cultivation 
will  not  .support  an  Injunction,  and  that  the  remedy  for 
such  infringement  lay  in  damages.^     In  subsequent  cases 

1   Rohini  Singh  v.  J.  Iliiddiny,    I.   I..  sc  .Maj'iic'a  Hindu  Law,  §  275.      Gan- 

i:.,  21   n.l..  3-l(».  3-13,  .3-11  (1H03).  i»r  jxit  v.  Aimaji,  I.  L.   R.,  23  Rom..  IK 

O'KiiK'nIy  mvl   Ain<-<r  Ali,  J.J.  (180S). 

-  I.    I..   R.,   M»  Cal.,  ut  p.  26.5.  »  Croudy  v.  Inder  Rny,   is   W.   H., 

■'■    WalAon     d-     f  o.    V.   /f«m    Clmiiil  lUS  (lH72) 
liutt.   I.   I-.   K..   18  (  al.,  17  (IH'.III).  «  OuHUr  in  a  question    of  fact  and 

•  Ananl   Knmrav  v.   Qojnl  linlvnnl,  nu-rc  cultivation    is    not  ountor.     Ram 

I.L.  R.,  19  Rom.,  2fi»  (1807)  ;  »co  alHo  Clmnd  Dull  v.  IlVi/mH  ifr  C,,.,  I.  L.  |{, 

at  to  tho   ri^'litH  of  ro.|)artonor8  tn/T  iO  Cil.,   217,  2lH  (1K87). 
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which  will  be  shortly  noticed  the  question  was  variously 

dealt  with,  and  was  in   large  part  finally  settled  by  the 

\\„usun  .{■  Co.   leading  case  decided  by  the  Privy  Council  of  Watson  & 
V.  w.mCAaH,/  ^^^  ^^  j^^^^^^  ^j^^^^^^  ^^^^^  ,     ,^^  ^1^^^^  ^^gg  ^j^g  Watsons  wlio 

were  originally  in  possession  of  the  whole  moiizah  but  at 
the  date  of  suit  had  two  annas  only,  had  built  factories, 
reclaimed  waste  land,  and  cultivated  indigo  thereon.    The 
District  Judge  at  the  instance  of  their  co-sharers  granted 
an  Injunction    against   them  prohibiting  tb.e  growing  of 
indigo.      The  High   Court   upon   the    ground  of    ouster 
upheld  the  Injunction,  but  modified  it,  so  that  it  became 
an  Injunction  against  growing  indigo  in  such  a  manner 
as  to  exclude  the  co-sharers.      The    Privy  Council  held 
that  there  was  no    ouster   involving  denial  of  title,   the 
exclusion   of  the   co-sharers  not  being  in  denial  of  their 
title,  but    simply    with    a    view    to    self-protection,    and 
refused  an  Injunction  but    gave  compensation  only.     It 
laid  down    the    following  rules  : — (1)    That   the   Courts 
should    be    cautious   of   interference   with   the  rights  of 
co-sharers  ;   (2)  that  the  circumstances  of  this   country 
and  its   law   were    to   be   considered  ;    (3)  that  where  a 
co-sharer  is  in  actual   occupation   of  land  not   actually 
u'sed  by  another,  cultivating  in  a  proper  course  of  culti- 
vation, and  that  sharer  resists  a  co-sharer  not  in  denial 
of  title,  but  with  a  view  to  self -protection,  there  should 
be  no   decree  for    joint    possession    or  Tnjuncrion,    but 
damages  only  should  be  given. 

In  other  cases  an  Injunction  has  been  granted  against  a 
particular  form  of  cultivation.     So  in  the  case  cited  below* 

1  I.  L.  R.,  18  Cal.,  10  (1890),  s.  cannot  interfere  with  the  owiiersliip 
f.  in  High  Court,  I.  L.  R.,  15  Cal.,  214  of  another  without  his  consent,  whe- 
(1887).  t^®'"  (')  h°  interferes  by  taliini;  i-,Vi« 

2  Crowdy  v.  Bhikdaree  Singh,  16  exclusive  possession  of  the  land  wliich 
W.  R.,  41  (1871).  This  decision  belongs  to  both  jointly,  or  (2)  inter- 
mefjly  lays   down  that  one  co-.sharer  feres    by    disturbing   the  occupation 
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the  plaintiff  sued  to  restrain  defendant  from  growing 
indigo  on  (1)  hlwodl-Jiast  land,  and  (2)  on  lands  which 
were  the  ijmali  ryoti  lands  of  all  the  joint  proprietors  of 
the  village  in  which  plaintiff  and  the  defendant  were  co- 
sharers.  In  respect  of  (1)  khoodkhast  land  the  defen- 
dant clearly  had  no  right.  In  respect  of  (2)  namely  the 
other  land,  such  land  was  ryoti  which  the  defendant  had 
attempted  to  cultivate  by  force.  The  Court  held  that, 
if  no  immediate  injury  were  likely  to  arise  from  the 
cultivation  of  the  ijmali  lands  with  indigo,  it  would 
probably  be  advisable  to  leave  the  plaintiff  to  his  remedv 
by  an  action  for  damages,  but  that  there  was  an  imme- 
diate  injury  as  the  produce  of  the  lands  was  hypothecat- 
ed for  the  rent  •  that  if  a  crop  of  indigo  was  substituted 
for  the  ordinary  crop,  it  would  become  valueless  to  all 
but  the  particular  persons  who  have  the  means  of  con- 
verting th<^  plant  into  the  manufactured  article,  and  an 
Injunction  was  granted  against  the  cultivation  of  indigo 
without  the  consent  of  all  the  proprietors  or  of  the  ryots 
who  held  tenures  on  the  ijni'ili  lands.  The  facts  of  this 
case  appear  not  to  be  within  the  principle  in  the  leading 
decision.  The  wrong-doer  was  not  in  actual  occupation 
of  land  not  used  by  another.  The  ryots  were  in  occupa- 
tion. There  was  an  attempt  to  cultivate  by  force.  There 
was  othej-  injury  than  that  which  is  involved  in  the 
alteration  of  the  condition  of  property  by  mere  change  of 
cultivation.  The  rights  both  of  the  ryots  and  co-proprie- 
tors werp  infringed,  and  the  value  of  the  land  as  a  se- 
curity was  diminished. 

In  a  sub.seciuent  case'   it  was  held  that,  if  a  co-sharer 
has  wrongfully  taken  exclusive  possession  of  portion   of 


of  joint  ryofH  HKaiiwt  fhp   will  f»f   tluwe        (1873). 

ryofx.      I'rr    I'twiir.    J.,    FiirrfilooninHa  '    Mnnloiuilil     v.    ImIIq    Shih     Dyil, 

V.    fiam    Omxjn,   Siiujh,   21    W.    K.,    IS        21    \\\  \{.    17  (1874). 
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the  joint  proporty  ami  lias  been  cultivating  indigo  therc- 
o"n  without  the  consent  of  the  co-sharers.,  the  plaintiff 
would  have  the  right  to  ask  that  he  be  turned  out  of 
exclusive  possession,  and  also  tliat  he  be  prohibited  for 
the  future  from  doing  anything  on  the  land  which  is  the 
subject  of  suit,  which  a  co-sharer  of  the  plaintiff  has  no 
right  to  do. 

This  particular  case  was  remanded  to  the  lower  Court 
for  trial  upon  the  issue  of  the  alleged  wrongful  exclusive 
possession.  The  allegation  was  that  the  (Jefendant  had 
cultivated  the  land  after  wrongfully  turning  the  ryots 
out  of  it.  The  Court  held  that,  if  that  allegation  could 
be  made  out  in  fact,  the  plaintiff  would  be  entitled  to  an 
order  ejecting  the  defendant  from  excKisive  possession 
and  an  Injunction  restraining  him  for  the  future  from 
doing  any  act  which  was  inconsistent  with  the  joint  pro- 
prietorship. The  facts  in  this  case  also  appear  to  be  dis- 
tinguishable from  those  in  the  leading  decision,  there 
being  a  forcible  ouster  both  of  the  cb-sharers  and  the 
ryots. 

To  support  a  claim  for  an  Injunction  the  plaintiff  must 
show  that  he  himself  wished  to  cultivate  the  land  joint- 
ly with  his  co-sharer,  that  he  has  not  been  consulted 
as  to  its  cultivation,  and  that  he  objects  to  its  being 
cultivated  in  a  particular  manner  on  his  behalf  jointly 
with  others.  It  is  not  sufficient  to  say  that  as  joint 
proprietor  he  does  not  wish  that  indigo  should  be  grown, 
not  on  his  behalf  but  by  or  for  any  one  in  the  mouzah.^ 
A  defendant  has  no  right  to  complain  of  delay,  where  it 

'  Xundun  ball  v.  Lloyd,  22  W.   R.,  cultivation    of    indigo   could  be  abso- 

74  (1874) ;  see  J/oAtm«   Chuiidtr   Ohose  lutcly     restrained,      but     granted   an 

V.    Madhub   Chunder   Natj,   24   W.  K.,  Injunction  restraining    its    cuIHvatitm 

80    (1875).     In    Ram  Cliand    Dull    v.  in  such  a  manner  as   to  exclnilf   the 

WaUon  (b  Cc,  I.  L.  R.,  16  Cal.,  220  co-sharer. 
(1887^,     the     Court    doubted     whether 
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has  operated  rather  as  an  advantage  to  himself.'  In 
other  cases  an  Injunction  against  cultivation  has  been 
granted  under  circumstances  somewhat  similar  to  those 
in  the  leading  decision."^ 

As  in  the  case  with  regard  to  the  right  of  cultivation  (*)  Building- 
the  decisions  respecting  the  erection  of  buildings  are  of  a 
varying  character.  In  some,  general  language  is  used 
which  it  is  not  easy  to  reconcile  with  the  limitations 
contained  in»others,  even  after  making  allowance  for  the 
peculiar  facts^  and  circumstances  of  each  case. 

Every  co-proprietor  has  a  right  of  veto  to  forbid 
anything  being  done  to  the  common  property  without 
his  consent.*  With  a  view  to  enforce  this  right  a  person 
can  sue  to  restrain  his  co-sharers  from  building  on  the 
common  property.*  One  of  several  co-sharers  of  joint 
undivided  property  has  no  right  to  erect  a  building  on 
land  which  forms  a  portion  of  such  property  so  as  to 
materially  alter  the  condition  thereof  without  the  consent 
of  his  co-sharers.^  A  co-sharer  who  has  purchased  the 
rights  of  ryots  having  a  right  of  occupancy  for  agri- 
cultural purposes  may  not  do  that  which  they  themselves 
could    not  have  done,    namely,  convert  the  land   into  a 

'  Lloyd  V.   Bibee  Sogra.  25  W.   R.,  597  w.  6  (1866),  the  Court  said,  "We 

313  (1876).  are  not  prepared  to  accept  this  rule  as 

*  Slalhirl'v.  Gopal  Pamlay,  20  W.  law."]  [Each  sharer  is  cntitlod  to 
K.,  168(IH73)  ;s.  c,  12  B.  L.  R.,  107  ;  every  portion  of  the  land  ;  Duwka- 
Llnyd  V.  Bibee  Sojra,  25  W.  R.,  313  nath  Bhonyea  v.  Oopeenath  B/woyea, 
(1876),  whore  a  decree  for  joint  pos-  12  B.  L.  H.,  190  n.  (1871)]. 

»C8»ion,  daruagcH  and  injunction  were  *  Ih.;  followed    in     Baboo     Jiulur- 

givon  upon  the  ground  that  it  would  deonarain      Singh     v.       Toolseenarain 

be   ineffectual   to    leave    the    plaintiff  Singh,  H.  1).  A.  (1.S57),  765. 

to  an   action  fnr  dii)ii:it.'iM  fiom    time  »  Shcnpcrshad  Singh  \.  Leela  Singh, 

to  time.  12  I?.  L.   R.,  188,   191,   192  n.  (1873)  ; 

*  J'ink':r.  Sin'jh  v.  liukhmiic  Singh,  Ma.mm  MiilUih  v.  I'linjixi  <lh<tramcc, 
«.  D.  A.  (l8.-j(l).  761.  [The  propo-  21  W.  H.,  373  (lK7l)  ;  f;«r«  Daaa 
«ition  is  too  widely  Htated  ia  the  mat-  Dliar  v.  Bijaya  Oobinda  Baral,  1  B.  J^. 
t«r  of  the  |M;tition  of  Thnhx/r  Chun-  li.,  108,  A.  C.  (1868)  ;  and  cases  cited 
der  farainaniclc,  B.  L.  K.,  Suji.   Vol.,  in  hwt  two  notes. 
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dwelling-house  and  its  appurtenances.'   Many,  and  perhaps 
the  majority,  of  the  decisions  on  this  point,  in  accordance 
with  the  terras  of  the  Specific  Relief  Act,  have  limited 
the  issue  of  an    Injunction  to  cases   where   the  building 
causes  a  material  and  substantial  injury  not  remediable 
by    compensation  or    partition.'     In  the  first  place,  the 
Court  will  ascertain  whether  the  plaintiff  has  any  strict 
right  to  prohibit  the  defendant  from  the  particular  act 
complained  of.     Then,  if  such  right   be   mrade  out,  the 
question   arises   whether   he   is   in  a   position  to  enforce 
that  right  and  to  ask  the    Court's    assistance,  and  then 
in  what  form,    if    any,    relief    shall    be    given.'     Reljef, 
in  the  form  of  an  Injunction,  is  in  the  discretion  of  the 
Court.     The  Court  is  not  bound   to  gran't  an  Injunction 
even  if  the  defendant  have  exceeded    his  strict  rights.* 
The  Court  will  enquire  into  all  the  circumstances  of   the 
case,  and  will  see  what  is  fair  and  reasonable  as  between 
co-sharers  ;  and,  if  what  has  been  done  is  neither  unfair 
nor    unreasonable,  then,  whether    it    be   in   accordance 
with  the  strict  rights  of  the  parties  or  not,  the  Court  has 
a  discretion  to  leave  the  plaintiff  to  his  strict   remedy 
by    partition    or    any    other  remedy  he  can    maintain.^ 
The  act  complained  of  must   be  injurious,   and  the  term 
"injury"    means    something     substantial,     something 
that    materially  affects  the  position  of  the  parties,*"  and 
which,   in  the    case  of  an  injury  committed,  cannot  be 
remedied   upon  partition.'     The  Court  may  interfere  in  a 

•  Jugut  Chunder  Boy  Chowdhry  v.  Chunder  Roy  *^Chowdhry  v.  Eshan 
Eslmn  Chunder  Banerjee,  24  \V.  R.,  Chmider  Banerjee,  24  W.R.,  220  (IS75). 
220  (1875).  *  •l^"'""'*'    f'livnder  Ghnse.    v.    Ma- 

'»  V.  j^at,  dhvb  Chunder  Nag,  24  W.  R.,  80  (1876). 

»  Jugut   Chunder  Roy  Chowdhry  v.  •  Joy    Chunder    Rukhit  v.    Bippro 

Eshan    Chunder  Banerjee,  24    W.    R.,  Churn  Rukhit,    I.   L.  R.,  U    Cal.,  236« 

220,222(1875).  238(1886).. 

*  Massim  Mollah  v.  Panjoo  Oho-  i  Paras  Ram  v.  Sherjit,  I.  L-  R., 
ramee.    21    W.    R.,  373   {IH74);  Jugut  9  All.,  665  (1887). 
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proper  case,  as  where  the  injury  is  of  a  permanent  or 
recurrent  character,^  or  where  there  is  denial  of  title  or 
exclusion,  since  such  exclusion  amounts  to  a  forcible 
partition.*  But  there  is  no  such  broad  proposition  as 
that  one  co-owner  is  entitled  to  an  Injunction  restraining 
another  co-owner  from  exceeding  his  rights,  absolutely 
and  without  reference  to  the  amount  of  damage  to  be 
sustained  by  the  one  side  or  the  other  from  the  granting  or 
withholding^  of  the  Injunction.'  And  the  fact  that  the 
plaintiff  has  given  notice  of  objection  to  what  is 
thteatened  before  it  has  been  carried  out,  does  not 
makfe  the  grant  of  the  Injunction  a  matter  of  course.*  A 
plaintiff  is  not  entitled  to  judgment  upon  a  ground  which 
is  inconsistent  vith  the  case  set  out  in  the  plaint.^  Where 
an  Injunction  has  been  granted,  and  there  is  an  appeal 
against  such  order,  it  is  for  the  appellant  to  show  that 
the  lower  Court  has  exercised  a  wrong  discretion,  other- 
wise the  appellate  Court  will  not  interfere.*^ 

The  building  may,  or  may  not,  have  been  erected  at 
the  date  of  suit. 

In  the  first  case,  a  mandatory  Injunction  is  usually 
sought  directing  the  demolition  of  the  building.  There 
is  a  considerable  difference  between  a  case  in  which  the 
other  co-sharers    acting    with    dilitjent    watchfulness    of 


'  Rajendrn  Lall  Oosioami  v.  Shatna 
Chum  Lahori,  I.  L.  R.,  5  Cal.,  194 
(IH79). 

•^  fluru  Das  Dluir  v.  Dijaija  Gohinda 
Har„l,  I  B.  L.  R.,  108  (1868);  Shadi 
V.  Anup  Sin^h,  I.  L.  »R.,  12  All.,  4.S6. 
438  (1889)  ;  Rajendm  ImII  Go/noavii 
T.  Shama  Churn  fxthfiri,  I.  [..  11.,  5 
C^l.,  188,  190  (1879).  Seo  iiIho  Mas- 
»iin  Mnllah  v.  Panjoo  Ohoramee,  21 
,\V.  R.,  .37.3  (1874).  Whoro  ft  Hharcr 
i«  not  (jntitlod  to  oxcIuhIvo  po»MH'«Hion 
aa  ortlcr  of  tho  Maj^iHtnito  will  not 
saiK'tion    it.     llajcndra   IxtU    (loauxtmi 


V.  Shama  Churn  I^hori,  I.  L.  R.,  5 
Cal.,  188  (1879). 

•'  The  iSluimniujger  Jute  Factorij 
Co.  V.  Ram  Narain  ChaUerjee,  I.  L. 
W.,  14  Cal..  200  (188«)  followed  in 
.Jo;/  Ckunder  Rukhit  v.  Bippro  Churn 
Rukhil,  I.  I-.  K..  14  Cal..  230,  239 
(188tl)|. 

■•  Ih. 

•  S'ahiii  Cluiitdra  Miller  v.  .1/o/te* 
Chandra  Miller,  3  B.  L.  R..  App.,  Ill 
(lS(i9). 

•  Shad)  V.  Aniip  Siwjh,  1.  L.  R., 
12  AH.,  43«,  438  (1889). 
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tlieir  rijfhts  s«ek  by  nii  Injunction  to  })revent  the  erec- 
tion of  a  permanent  building,  and  a  case  in  which,  after 
a  permanent  buikling  has  been  erected  at  considerable 
expense,  a  co-sharer  seeks  to  have  that  buikling  "remov- 
ed.* Even  if  the  defendant  have  not  a  strict  legal  right 
to  build  upon  the  joint  land,  the  case  may  not  be  one 
in  which  a  Court  of  Equity  ought  to  give  its  assistance 
for  tli6  purpose  of  having  the  wall  pulled  down.  A  man 
may  insist  upon  his  strict  right,  but  a  Court  of  Equity 
is  not  bound  to  give  its  assistance  for  the  enforcement 
of  such  rights.*  In  a  case  in  which,  after  a  permanelit 
building  has  been  erected  at  considerable  expense,  a  co- 
sharer  seeks  to  have  that  buikling  removed,  the  principle 
which  seems  to  have  been  settled  by  the  decisions  of  the 
Calcutta  Court  is  this,  that  though  the  Court  has  a 
discretion  to  interfere  and  direct  the  removal  of  the 
building,  this  is  not  a  discretion  which  must  necessarily 
be  exercised  in  every  case  ;  and,  as  a  rule,  it  will  not  be 
exercised  unless  the  plaintiff  is  able  to  show  (1)  that 
injury^  has  accrued  to  him  by  reason  of  tlie  erection  of  the 
buildinof  ;*  and  (2)  that  there  has  been  no  acquiescence^ 


1  yocury  Lall  ChuckerbuHy  v.  Binda- 
bun  Chundcr  CJmckerhutt'j,  I.  L.  R., 
8Cal.,  708,709  (1882);  Para  a  Ram  v. 
Sherjit,  I.  L.  R.,  9  All.,  664  (1887). 

2  Lala  Binuvmbhar  Lai  v.  Jiaja- 
ram,  3  B.  L.  R.,  Ap.,  67  <1869)  ;  Mas- 
aim  Mdlah  v.  Panjoo  Ohoramee,  21 
W.  R.,  373  (\9,1A);  Mohima  Chunder 
Ohose  V.  Madhub  Chunder  Kag,  24 
W.  R.,  80  (1875). 

3  Laid  Bisuximhhar  ImI  v.  Raja- 
ram,  3  B.  L.  R.,  Ap.,  67  ;  Sri  Chand 
V.  Nim  Chand  Sahv,  5  B.  L.  R.,  Ap., 
25  ;  Mohima  Chvnder  Ohose  v.  Madhuh 
Chunder  Nag.  24  VV.  R.,  80  ;  Joy 
Chunder  Rukhit  v.  Bippro  Churn 
Rukhlt,  I.  L.  R.,  14  Cal.,  238  (1886) ; 
Rajendra     Lai    Oosuximi      v.     Shanwt 


Chum  LaUri,  I.  L.  R.,  S  Cal.,  192 
(1879)  ;  Shadi  v.  Anup  Singh, 
I.  L.  R.,  12  All.,  437,  438  ;  Paras  Ram 
V.  Sherjit,  I.  L.  R.,  9  All-,  664  (1887)  ; 
Xocury  Lall  Chuchrhitjty  Vj_  Bindabun 
Chunder  Chwckcrbully,  I.  L.  R.»  8  Cal., 
708  (1882). 

*  Nocury  Lall  Chuckerbvtty  v. 
Rindahun  Chunder  ChuckerbuHy,  I. 
L.  R.,  8  Cal.,  70p  (1882)  ;  Paras  Ram 
V.  Sherjit,  1. 1.  R.,  9  All.,  664  (1887). 

*  Jankee  Singh  v.  Biikhooria  Singh, 
S.  D.  A.  (1856),  761  ;  Babod  Indurdeo- 
narain  Singh  v.  Toolsecnarain  Singh, 
S.  D.  A.  (1857),  765  ;  Massim,  Mollah  ^ 
V.  Panjoo  Ohoramee,  21  W.  R.,  373, 
374  (1874)  ;  SJuidi  v.  Anup  Sing,  I. 
L.  R.,  12  AH.,  437  (1889). 
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or  delay'  on  his  part  and  perhaps  further  that  he  took 
reasonable  steps  in  time  to  prevent  the  erection.  Even 
if  the  defendant  he  in  strictness  not  within  his  rights,  and 
the  hoiise  has  been  erected,  the  assertion  of  the  plaintiff's 
strict  right  might  be  attended  with  loss  to  the  defendant, 
wliich  would  be  out  of  proportion  to  the  relief  which  the 
plaintiff  asks  for.  The  Court  ought  to  enquire  whether 
under  all  the  circumstances  the  ends  of  justice  cannot 
be  ^atisfied,^  by  some  remedy  other  than  a  mandatory 
Injunction."  The  Court  will  the  more  readily  interfere,  if 
tlte  buildings*  be  of  a  kachcha  character  and  of  no  value.* 
The  rule  laid  down  by  the  decisions  of  the  Calcutta 
High  Court  hasv  been  stated  by  the  Allahabad  High  Court 
to  be  that  when  a  joint  owner  of  land,  without  obtaining 
the  permission  of  his  co-owners,  builds  upon  such  land, 
such  buildings  should  not  be  demolished  at  the  instance 
of  such  co-owners,  unless  they  prove  that  the  action  of 
their  joint  owner  in  biiilding  upon  joint  land  has  caused 
them  a  material  and  substantial  injury  such  as  cannot  be 
remedied  by  partition  of  the  joint  land.^  And  the  mere 
circumstance  of  a  building  being  erected  by  a  joint  own- 
er of  land  without  the  permission  of  his  co-owners  and 
even  in  spite  of  their  protest,  is  not  sufficient  in  itself  to 
entitle  such  co-owners  to  an  Injunction,  unless  they  can 
show  that  the  building  has  caused  such  material  and 
substantial  injury  as  a  Court  of  Equity  could  not  remedy 
in  a  suit  for  partition  of  the  joint  land  ^     The  Allahabad 

1  fihndi    V.    Annp  tl^ingh,  \.    I>.    1?.,  Chundcr      Ray      Vhinrdhry     v.     Kfhan 

12  All.,  439  (18WI).  Chumkr  Baiicrjie,  24  W.  R.,  220  (1875). 

*  Nocurij     ImH       ('huckfrbullij       v.  '  Slutdi   v.    Anup  Singh,    I.    L.  R., 

Dindalmn  Chundir   ('livrk-irlnilli/,   I.  L.  |2  All.,  4M,  43!)  (188!»). 

R.,     8     Cal..    7W,   "10  (1882)  ;  Paras  »  J'lira.i    Rum    v.  Shvrjit.    I.    I,.    |;., 

^Jinm  y.  Shcrjil.   I.   L.  R.,  »  All.,  «64,  0  All.,  «05,  603— (IflO  (1887). 

665  (1887).  •  Ih.,    (t05,  (Jfili  ;  ./oy  Chtnuhr   Riik- 

'<>  MoKiim     M'dlnh    v.   J'anjno   Ohn-  hit  v.    JUppro   Churn  Rukhil,    1.  J,.  R., 

ramer,    21    W.   It.,  373  (1874)  ;  Jwjvi  14  Cal.,  2.36  (1886). 
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High  Court,  however,  have  recently  held  that  one  of 
several  joint  owners  of  land  is  not  entitled  to  erect  a 
building  upon  the  joint  property  without  the  consent  of 
the  other  joint  owners,  and  an  Injunction  may  be  grant- 
ed, notwithstanding  that  the  erection  of  such  building 
may  cause  no  direct  loss  to  the  other  joint  owners.' 

One  of  two  tenants  in  common  of  a  party  wall  may 
have  an  Injunction  to  restrain  alterations  in  the  wall." 
If  a  sharer  without  the  consent  and  against ^the  will  of 
his  co-sharer  threatens  or  commences  to  erect  a  build- 
ing upon  the  common  property,  in  such  a  case,  inasmuch 
as  one  co-sharer  has  no  right  without  the  consent  of  the 
others  to  alter  the  condition  of  the  joint  property,  he 
may  be  restrained  by  Injunction.  The  sui<t  must,  how- 
ever, be  brought  by  a  party  when  either  the 
infringement  of  his  right  is  first  threatened  or  com- 
menced. If  he  stands  by  and  suffers  the  build- 
ing to  proceed  to  a  considerable  extent  his  consent  to 
the  erection  will  be  implied  therefrom,  and  he  must  fall 
back  on  his  remedy,  if  any,  in  the  form  of  an  action  for 
damages,  if  any,  done  to  the  common  property.^ 
If  a  plaintiff  raises  no  objection  when  the  building  is 
commenced,  but  stands  by  and  allows  the  defendant  to 
expend  a  considerable  sum  of  money  on  the  building  be- 
fore instituting  his  suit,  an  Injunction  will  be  refused.* 
The  cases  above  cited^  must  be  distinguished  from  those 

1  Xajjit    Khan  v.     Imtiaz-uddin,    I  deoimrain     Si-iigh   v.     Toolsee    Narain 
U   V..,    18   All.,   115  (1895).  Singh,  S.  D.  A.  Q1857),   765  ;  1  B.  L. 

2  Kanakaijya     v.    Narasimhula,     I.  R.,  A.  C,   108    (1868)  ;  I.    L.    R.,    12 
L;    R..   19  Mad.,   38  (1895)  ;  the  head  All.,  436  (1889). 

note  is  liable  to  mislead.     There  was  *  Nocury  Lall  Chuckerhutty  v.  Bin- 

injury  as  for  instance  the  exclusion  of  dabun  Chtinder  ChuckerhiUty,  I.  L.  R., 

the  plaintiff  from  the  use  of  the     top  8  Cal.,  708  (1882)  ;  IloUoxmy  v.  Sheikh 

of  the  wall.  Waked  Ali,  12  B.  L.  R.,  I92w.  (1871).   ' 

i  Jankee  Singh  v.  Bhtikhooree  Singh,  *  In     the   following    cases     Injuuc- 

S.  I>.   A.   (1866),   761  ;   Bahoo    Indw  tioiis     were    granted : — Jankee    Singh 
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in  which  a  strauger  has  with  knowledge  of  the  plaintiff's 
exclusive  title  trespassed  upon  land  by  building  there- 
on, and  those  to  which  the  equitable  doctrine  of 
estoppel  by  acquiescence  would  be  apphcable.  The 
rules  of  equity  apphcable  to  trespasses  by  strangers  are 
different  from  those  applicable  in  the  case  of  co-sharers/ 
Similar  considerations  apply  in  the  case  of  excavations  ^p)  Excaw 

'■'-•'  tions.    J    j 

by  co-sharers  as  apply  in  the  case  of  buildings.  It  must 
be  shown  tiiat  the  excavation  has  caused  a  substantial 
injury  materially  affecting  the  position  of  the  co-sharer,'-^ 
and  not  remediable  on  partition'  before  a  mandatory 
Injunction  will  be  issued  directing  the  defendant  to  fill 
up  a  tank,'  excavated  by  him  on  the  joint  land,  and  ta 
restore  that  Istnd  to  its  former  state.*  The  fact  that  a 
portion  of  the  land  on  which  a  tank  had  been  excavated 
by  the  defendant  was  fit  for  cultivation  does  not  con- 
stitute an  injury  of  a  substantial  nature  such  as  would 
justify  an  order  restoring  the  land  to  its  former  condition.^ 
Where,  in  the  case  of  a  tank,  the  plaintiff  did  not  allege 


V.  Bukhooree  Singh,  S.  D.  A.,  (1856) 
7t>l  ;  Baboo  Indurdeonarain  Singh  v. 
Tonhte  Narain  Singh,  S.  D.  A.  (1857) 
76o  ;  Gurti  Das  Dhur  v.  Bijaya  Oo- 
biu'la  Baral,  1  J5.  L.  K.,  A.  C,  108 
(18«8))  ;  8.  c,  10  W.  H.,  171  ; 
Holloway  f.  Wahed  AU,  12  B.  L.  R., 
I'Jl  note  (1871);  Rajendra  ImII  Oos- 
unmi  V.  Shanui  (Jhurn  Lnhiri,  I.  L.  R., 
5  Cal.,  188  (1879)  ;  SAarfj- V.  Anui> 
Singh,  I.  L.  R.,  12  All.,  436  (1880); 
aud  in  the  fullov^ing  refused  : — 3 
B.  ]..  R.,  App.,  67  (I860)  ;  Sri  Ch<ind 
V.  Wim  Chand  Sahii,  5  H.  L.  R., 
Ap|..,  25  (1N70);  /foUoicny  v.  Wahed 
Ali,  12  B.  L.  R.,  188  (1873)  ;  llolUwyiij 
»  V.  Wahed  Ali,  ib.,  189  note  (1871); 
Maiiim  MolUih  v.  I'anjiio  Ohtiramrr, 
21  W.  R.,373(lK7»)(it  nnmt  Ik- mIiowii 
no    other    remwly  will    \>r  Hiifliriciil  | ; 


JugiU  Chiotder  Boy  Chowdhry  v.  Eshan 
Chunder  Bamrjee,  24  W.  H.,  80  (1875)  ; 
Nocury  Lall  Chuckerbutty  v.  Bindabun 
Chunder  Churkerbidfy,  I.  L.  R.,  8  Cal., 
708  (I8H2);  Shamnugger  Jute  Factory 
Co.  V.  Ram  Xarain  Chatter jee,  I.  L.  R., 
14  Cal.,  189  (1886)  ;  Paras  Ram  v. 
Sherjif,  1.   L.  R..  9  All.,  661      (1887). 

'  Paras  Ram  v.  Sherjil,  1.  L.  R., 
9  All.,  663,  664  (1887). 

'-Joy  Chinnlir  Rukhit  v.  Bippro 
Churn  Rukhil.  I.  L.  I!..  14  Cal.,  236 
(1886)  ;  24  W.    I!..  H(t  (1875). 

'■^  Paras  Ram  v.  Sli<r/if,  I.  I..  I{.,  9 
All.,  661    (1887). 

*  Joy  Chunder  liakliil  v.  Bip/rro 
C hinder  Rukhit.  I.  I,.  I{..  14  Civl., 
236  (iHS(i). 

»  lb. 
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tliat  ho  liiul  boon  oxcludod  from  I  ho  part  oE  the  land  in 
which  it  had  been  excavated  or  that  he  desired  to 
appropriate  it  to  any  other  purpose,  and  that  he  had 
been  prevented  from  doing  so,  and  the  land  taken  formed 
but  a  very  small  portion  of  the  joint  property, .  it  was 
held  that  the  plaintiff  had  not  suffered  any  injury  by 
what  had  been  done,  and  his  suit  was  dismissed.' 
(<i)  other  The  ordinary  cases  of  alleged  injury  are    those  caused 

njuriousac.  ^^  c^^jtivation  of,  building  upon,  or  excavation  of  the 
joint  property.  There  may,  however,  be  ^  other  acts 
entitling  a  sharer  to  relief  against  his  co-sharers  such  as 
waste  by  felling  timber,  destruction  of  the  family  dwell- 
ing-house or  other  family  or  joint  property."''  Whether, 
however,  that  relief  will  be  by  way  of  an  Tnj unction  will 
depend  upon  the  further  question  whether  the  circum- 
stances of  the  particular  case  admit  of  such  a  remedy 
upon  the  principles  laid  down  in  the  Specific  ReUef  Act 
and  the  decision  cited  in  the  preceding  pages. 

It  has,  however,  already  been  pointed  out  that  mere 
user  of  land  to  the  profit  of  a  co-sharer  without  damage 
to  others,  such  user  involving  neither  an  alteration  in 
the  condition  of  the  land  nor  an  exclusive  possession, 
constitutes  no  infringement  of  the  co-owner's  rights. 
Therefore,  where  a  ferry  was  established  by  a  co-owner, 
and  the  other  sharers  were  in  no  way  excluded  or 
otherwise  damnified,  they  were  held  to  have  no  cause  of 
action  in    respect  thereof.^ 

The  foregoing  rules  may  be  thus  sun\marized  :— (1.) 
The  Courts  will,  in  all  cases,  be  cautious  of  interference 
with  the  possession  and  enjoyment    of     joint  property. 

1  Mohima  Chander  Ohoae  v.  Madhuh  Hosaein,  I.  L.  R.,  19  Cal.,  25.3  (1891) ; 

Chunder  Nag,  2i  W.  R.,  80,  81  (1875).  v.  ante,  where  the  facts  of  this  cast 

•     2  See  Act  I  of  1877,  a.  54,  1)1.  («).  are  given. 
3  Lachmesuar    Singh    v.     Manowar 
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(2)  If  one  co-sharer  uses  the  joir.t  property  to  the  greater 
profit  of  himself,  but  without  damage  to  the  co-sharers, 
there  is  no  cause  of  action.  (3)  Inasmuch  as  each  co- 
sharer  is  entitled  to  a  portion  of  every  part  of  the  joint 
property,  the  Courts  will  not  as  a  general  rule  enforce 
merely  strict  rights  and  will  not  interpose  where  the  user 
is  slightly  in  excess  of  the  right.  (4)  Where  there  is  an 
infringement  of  a  character  which  is  sufficiently  substan- 
tial' to  entitle  to  some  relief,  the  Courts  will,  in  the 
determination  of  the  question  whether  an  Injunction 
should  be  'granted,  consider  whether  the  injury  is 
adtiquately  remediable  by  damages  and  partition.  If  that 
be  the  case,  a,n  Injunction  will  be  refused  (5)  In  the 
particular  ca^/e  of  alleged  injury  through  cultivation  in 
the  ordinary  course  by  a  co-sharer  in  actual  occupation 
ahd  sole  use  of  the  property,  damages  and  not  an  In- 
junction will  ordinarily  be  granted  even  though  the 
cultivation  has  the  effect  of  excluding  a  co-sharer, 
unless  such  exclusion  is  in  denial  of  that  co-sharer's 
title,  in  which  case  an  Injunction  will  be  granted  ; 
such  a  rule  being  necessitated  by  the  climate,  soil  and 
other  peculiar  circumstances  of  this  country  in  which 
lands  are  ordinarily  cultivated  in  common.  (6)  In  all 
other  cases  an  Injunction  may  be  granted  where  the  act 
complained  of  involves  the  exclusion  of  the  co-sharer, 
or  some  other  material  and  substantial  injury  not  remedi- 
able by  partition  or  damages,  such  as  the  material 
and  injurious  alteration  of  the  nature  and  condition  of 
the  property  to  which  the  parties  are  jointly  entitled. 

§     78.     It  was  an  old  and  well-established  doctrine  per-  Persons  for 
taining  to  the  jurisdiction  of  equity  by  Injunction  ag.iinst  tlmsVKain"t 
^    waste,  that  it  was  not  exercised  as  against  a  stranger  to  gnmU)!''" '"" 
the  premises,  without  interest  or  title  therein,  or  when 
no  privity  existed  between    the    parties    to  the    action. 
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defendants  being  regarded  in  such  cases  as  trespassers,  and 
as  such  liable  to  an  action  of  trespass  at  law.     A  mere 
stranger  might  be  immediately  dispossessed,  and,  if  the 
facts  did  not  show  ]>rivity  of  title  or  irremediable  injury, 
the  Injunction,  if  already  granted,  was  dissolved.'     rmler 
the  modern  jurisdiction,  it  is  still  necessary  in  actions  tor 
perpetual  Injunctions  against  waste,  and  in  which  such 
Injunction   is   the    material   or   a   substantive   portion    of 
the  relief  souglit.    to    allege    and    prove   privity    of    title 
between  the  parties  to  the  suit.     For  the  essential  charac- 
ter of  the  tort  of  waste  is,  that  the  party  committing  it  Is 
in  rightful  possession,  and  that  there  is  privity  of  fitle 
between  the  parties.     If  there  be  no  such  privity,  there 
is  no  waste  technically  so  called.     In  any  jsuit,   however, 
if  it  be  proved  that  any  property  in   dispute   jn  the    suit 
is    in    dsnger  of  being  wasted,  the  Court  may  grant  'a 
temporary   Injurction  to  restrain  such   act,  or  give  such 
other  order  for  the   jnirpose  of  staying  and     preventing 
the  wasting  of  the  property  as  the  Court  thinks  fit.'     It 
is  possible,    therefore,  that    such  a  temporary  Injunction 
miffht  be  issued  against  a  stranger  to  the  title.     But    in 
such  case  the  waste,  though  waste   in  fact,  would  not  be 
waste  in  its  technical  sense,  and  the  Injunction  would  be 
granted  as  ancillary  merely  to  the  other  relief  sought  in 
the    suit.     The    act    of   waste  is  restrained  not  ugon  the 
ground  that  the  privity  oi  the    plaintiff's   title  demands 
such  restraint,  but  for  the  purpose  of  preserving  the  Hafj.is 
qrir.  atrle  until  decree 

In  the  case  of  waste  property  so  called'  as  a  general 
rule  he  only  who  has  the  remainder  or  reversion  of  the 
inheritance     is  entitled  to  relief.     Trustees  may  also  sue 


1  High,  Inj.,  §  6.56  ;  Mogg  v.  Mogg,        12    Ir.  Eq.,  46  ;  Mortimer  v.  (JrArpll , 
Dick,     670  ;    Wrixon     v.    Condran,    1        2  Cox.,  205,  there  cited. 
Ir.  Ef|.,    380  ;  f'onghloi)    v.     Mitchell,  ^  cjv.  Pr.  Code,  s.  492. 
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to  restrain  and  stay  waste.  So,  if  the  legal  estate  is  in 
trustees  upon  trust  for  a  tenant  for  life,  with  remainders 
over,  and  the  tenant  for  life  commits  waste,  the  trustees 
have  a  right  to  sue  to  restrain  the  waste,  and  it  is  their 
duty  to  do  so,  if  parties  unborn  are  interested.'  As  to 
coparceners,  joint  tenants,  and  tenants  in  common,  mort- 
gagors and  mortgagees,  landlords,  persons  entitled  upon 
the  death  of  Hindu  female  heirs  and  others,  see  the  pages 
undermentioned. 

§  7^).  It  was  a  well-established  principle  of  equity  Account, 
jurisprudence  that  in  all  cases  where  a  bill  for  an  In- 
junction would  lie  to  restrain  waste,  an  account  of,  and 
satisfaction  for,  the  waste  already  committed  was  allow- 
ed to  preverrt  multiphcity  of  suits  as  well  as  to  afford 
complete  redress,  without  compelling  a  resort  to  law.  An 
account  of  the  waste  committed  and  a  decree  for  damages 
might  have  been  had  in  the  Injunction  suit.  Such  an 
account  might  have  been  decreed  as  between  tenants  in 
common.  On  the  other  hand,  the  general  maxim  was 
"no  Injunction  no  account.'"  To  this  rule  which  had 
as  its  ground  the  divided  jurisdictions  of  the  Courts, 
there  were  several  exceptions,^  which  it  is  now  un- 
necessary to  state.  For  in  this  country  a  suit  may  be 
brought  praying  for  several  reliefs  in  combination  or  in 
the  alternative.  A  party  may  sue  both  for  an  Injunction 
and  an  account,  and  may  be  awarded  both  remedies,  or  he 
may  be  refused  an  Injunction  and  given  a  decree  for 
damages  and^  an  account. 


I   Ki-rr,    Inj.,    76,   7«  ;    Migli.    Inj.,  i  J'arrot   v.  Palmer,    :J   .My.   &  K., 

f{  686 — 000  ;  Ro   nl«o  friiHtfcH  fr)  prn-  0.'}2,    per    Lord    Broughiirti. 
serve     rfnitingpiif      n-innindcrH    niiiy  ■'  See  High,  Iiij.,  §§  (idit,  07o  ;   Korr 

Buc  ;  ill.  Inj.,  pp.  104— 107. 


CHAPTEll  X. 

Injunctions  against  Nuisances. 

§  80-  NinsANCES    GENERALLY.  (iv)  Injunctions     against   oli- 

§  81.  IxJVNCTioNSAOAiNSTNrrrsANCES.  structiin  of  light.       ♦ 

^  82.  Nuisances  IN  RESPECT  OF  NATU-  (v)  Support;      and     Tnjuiic 

RAL  RIGHTS.  tions  against  witlidrawal 

(i)  Air.  of  :_ 

(ii)  Light.  (vi)  Wat«rand  Injunctions    in 

(iii)  Water.  resfject   of    rights     to 

(iv)  Support.  water. 

§  83.  Nuisances  IN  RESPECT  op  Ease-  (vii)  Way  and  Injunctions  ,mi 

mentS.  respect     of    right    of 

(i)  Air.  way. 

(ii)  Injunctions     against     ob-  (viii)  Privacy  and  Injunctions 

struction  of  air.  to  preserve, 
(iii)  Light.                                      §  84.  Mandatory  Injunctions. 

S    80.     A  nuisance  is  a  misuse  or  abuse  of  a  man's 

Nuisance  .  .    ,  ,       .       , 

generally.  own  property  or  proprietary  rights,  or  an  unauthorized 
use  of  public  property  causing  either  danger  to  the  public 
(in  which  case  it  is  called  a  public  nuisance)  or  merely 
damage  to  a  priyate  citizen  (in  which  case  it  is  called  a 
private  nuisance),  and  not  necessarily  depend'ng.for  its 
wrongful  character  on  malice  or  negligence  and  not 
amounting  to  trespass.^  Trespass  is  the  wrongful  disturb- 
ance of  another  in  his  exclusive  possession  of  property. 
Where  the  infringement  of  the  right  is  the  consequence 
of  an  act  which  is  not  in  itself  an  invasion  of  property, 
the  cause  from  which  the  injury  flows  is  termed  a  nuisance 


1  Underbill    on    Torts,   p.     219,  et       see  Sollau  v.  De  Held,  2  Sim.   N.  S, 
seq,  fith  Erl.     As  to  public  nuisances        142;  Ken,  Inj.,   167—170. 
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In  the  one  case  it  is  the  immediate  act  which  causes  the 
injury,  in  the  other  the  injury  is  the  consequence  of  an 
act  done  beyond  the  bounds  of  the  property  affected  by  it.' 
The  law  with  regard  to  nuisances  mainly  depends  upon  the 
maxim  sic  utere  tno  ut  alienum  non  Imdas  which  prohi- 
bits acts  which  are  an  abuse  of  the  legal  rights  enjoyed  by 
a  proprietor.  The  maxim  cited  applies  only  to  cases 
where  the  act  complained  of  violates  some  right,  and  an 
act  legal  in„itself  violating  no  right  cannot  be  restrained 
by  Injunction  upon  the  ground  of  the  wrong  motive 
wnich  induced  it.^  Torts  arising  out  of  nuisances  may 
be  either  those  in  which  the  damnum  consists  of  some 
bodily  injury,  such  as  that  resulting  from  the  keeping 
of  unfenced  excavations  near  a  highway,  permitting  pre- 
mises adjoining  a  highway  or  land  of  another  to  fall 
into  a  ruinous  condition,  the  creation  of  noxious  fumes 
and  the  carrying  on  of  noisome  or  noxious  employment. 
The  tAvo  latter  forms  of  nuisance  may  also  be  convenient- 
ly dealt  with  under  the  next  head,  namely,  torts  in  which 
the  damnum  consists  of  some  injury  to  property  or  in- 
terference with  the  ordinary  physical  comfort  of  human 
existence  in  such  property.  So  one  who  brings  or  col- 
lects water  upon  his  land  does  so  at  his  peril,  for,  if  it 
escape  and  injure  his  neighbour,  he  is  liable,  however 
careful  he  may  have  been.''  And  on  the  same  principle 
a  man  who  has  called  into  special  existence  an  electric 
current  for  his  own  purposes  and  who  discharges  it  into 
the  earth  beyond  his  control,  is  as  responsible  for  dam- 
age which  that  current  does  to  his  neighbour  as  he  would 
have  been,  if,  instead,  he  had  discharged  a  stream  of 
water.' 


'   Krrr.  Inj..  1««,  Ifi7.  H.  L..  .3.30. 

-'  Boarh,   Inj.,  §  I07<1.  ♦  Xtitional  Tilr plimir  Co.   v.    Baker. 

■    Fhlrhrr     V.      U,/laiifh,  ]..    It..    It         189.').  I..   I!.,  2  Ch.,  IH«. 

w.  I  .  2b 
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Under  the  last-mentioned  class  of  torts  are  those  which 
consist  in  injuries  to  servitudes,  whether  natural  or  con- 
ventional. Natural  servitudes  or  natural  rights  are  such 
as  are  necessary  and  natural  adjuncts  to  the  properties 
to  which  the}'  are  attached  (such  as  the  rights  to  air, 
light,  support  and  water),  and  they  apply  universally. 
Conventional  or  acquired  servitudes  are  not  universal,  but 
must  always  arise  by  custom,  prescription,  or  express  or 
implied  grant.  The  right  to  the  enjoymen.^.  of  a  con- 
ventional servitude  is  called  an  easement  or  &  profit  <)  pren- 
dre according  as  the  right  is  merely  a  right  of  user  or  a 
right  of  acquisition.  Of  easements  those  in  particular 
may  be  mentioned  which  relate  to  air,  light,  support, 
water  and  way.  In  a  general  sense  every  violation  of 
an  easement  may  be  considered  as  a  nuisance,  although 
the  converse  of  the  proposition  does  not  hold  true.' 

The  commission  of  a  nuisance  gives  rise  to  an  action 
for  damages,  and  in  appropriate  cases  a  nuisance  threat- 
ened or  committed  will  entitle  the  party  suing  to  an  In- 
junction. "  What  makes  life  less  comfortable  and  causes 
sensible  discomfort  and  annoyance  is  a  proper  subject 
of  Injunction."'  The  circumstance  that  the  thing 
complained  of  may  be  a  public  nuisance  does  not  prevent 
an  individual  who  has  sustained  special  damage  over  and 
above  that  suffered  by  the  rest  of  the  public  fram  bring- 
ing an  action  which  is  the  proper  remedy  in  respect  of 
injuries  done  to  his  own  personal  comfort  and  enjoy- 
ment. The  action  is  usually  brought  by^the  occupier  or 
lessee  in  possession,  but  the  owner  may  sue  on  the  ground 
of  injury  to  his  property  either  alone  or  conjointly  with 
the   occupier.      To   sustain  a  suit  by  a   reversioner  it  is 


1  Underhill,     loc.   cil.  ;   High,   Inj.,        697,    per     Lord     Halsburv,     L.    C.  ; 
I  848.  Reinhardt     v.    Mentasti,     42   Ch.    D., 

2  Fleming  v.  J/ialop,    11  App.  Ca8.,        688. 
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necessary  that  the  wrong  complained  of  should  operate 
injuriously  to  the  reversion  either  by  being  of  a  perma- 
nent character  or  by  operating  as  a  denial  of  right.^  The 
acts  of  several  persons  may  together  constitute  a  nui- 
sance which  the  Court  will  restrain,  though  the  damage 
occasioned  by  the  acts  of  any  one,  if  taken  alone,  would 
be  inappreciable.^  The  Injunction  of  public  nuisances 
is  not  favoured,  and  except  for  special  and  urgent  reason, 

* 

equity  willtnot  enjoin  the  erection  of  a  public  nuisance 
where  its  rqaintenance  is  a  misdemeanour,  subject  to 
indictment.^  The  appropriate  remedy  for  a  public  nuis- 
ance  is  by  way  of  proceeding  under  criminal  law,  as  for 
a  private  nuisance  it  is  by  way  of  action  or  Injunction.* 
There  is  a  disposition  of  Courts  of  Equity  to  abdicate  in 
favour  of  Courts  vested  with  criminal  jurisdiction  the  re- 
gulation as  well  as  the  punishment  of  acts  which  consti- 
tute distinctive  public  nuisances.  And  yet  everywhere 
these  Courts  are  still  vested  with  jurisdiction  to  give  re- 
lief to  private  parties  in  all  proper  cases  against  nuisances 
even  of  a  public  character.^ 

§    81.     A  very  frequent  ground  of  Injunction  is  nuis-  injiinetio»s 
ance.     What    makes    life    less    comfortable    and    causes  nuisances. 
sensible  discomfort  and  annoyance  is  a    proper    subject 
of  Injunction.*^     An  Injunction  cannot,  however,  be  grant- 
ed to  prevent,  on  the  ground  of  nuisance,  an  act  of  which 

1  Kerr,      Inj.,        168—172 ;       Laud  »  Spelling,  op.  cit.,  §  393. 
Moiigrifje     Bank     v.    Ahmtdhhoij    llrf  «  Per   Lord    Halsbury     in     Fleming 
hibbhoij,   I.     L.   R.,  8     Bom.,  «2,    ti4,  v.  Ilidop,   11  App.    Cn<.,  097;    Jirin- 
86,     90     (1883):  l^ig''.     Inj..    §7(12;  liardi     v.    Menlasli,  42  Ch.     D..  688. 
Spelling,  lip  n't.,  §  383.  Annoyance    is,     strictly     spcnkinji,    a 

2  Thorpe  v.  lirnmfitl,  H  Cli.,  t!.')0.  wider  term  than  nuisance  ;  Wovd 
Blair  v.  Dmkin  ,  W.  X.  (I8«7),  148;  v.  Cooper,  L.  11.,  1894,  3  Cli.,  t)7  ; 
Lamblnn   v.     Melliih     (l«9>),      3    Ch.  Tod  llcalley  v.   Benham,   L.    K..4(M'h. 

•     163.  \).,  03.  See    generally  an    to     Injmic- 

'I  Beach,   Inj.,  §    1078.  tionH  aguinHt  nuisances,  Kerr,  Inj.,  Ch. 

«  Mayne'H       friininul      Law,     .-i.-.l.  VI;    Beach,     Inj.,     (Ml.      X.X.XVMl; 

.See  Indian   I'cnal  Cwle,   Ch.     ,XIV.  .Joyce,    Inj.,    99;      High,      Inj.,      Ch. 
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it  is  not  reasonably  clear  that  it  will  be  a  nuisance.'  When 
the  injury  complained  of  is  not.  per  se,  a  nuisance,  but 
may  or  may  not  become  so,  according  to  circumstances, 
and  where  it  is  uncertain,  indefinite  or  contingent,  or 
productive  of  only  possible  injury,  the  Court  will  not 
interfere.-  Subject  to  this  the  principles  governing  the 
issue  of  Injunctions  in  cases  of  nuisance  are  the  same  as 
those  applicable  to  other  torts.  The  object  of  the  juris- 
diction is  the  restraint  of  irreparable  mischief  and  pro- 
tection of  property  from  irreparable  or,  at  least,  from 
substantial  or  material  damage  pending  the  action.*  7  he 
defendant  will  not  be  enjoined  where  the  alleged  nuisance 
is  fairly  attributable  to  natural  causes.*  ,  The  Court  will 
not  regard  at  all  trifling  nuisances.  If  .damages  are  a 
full  and  adequate  compensation  for  the  injury,  there  is 
no  case  for  an  Injunction,  the  right  to  which  may'  be 
further  barred  by  the  conduct  of  the  applicant,  his  ac- 
quiescence or  del  ay.  ^  And  it  may  be  said,  generally, 
that  the  aid  of  an  Injunction  will  not  be  extended  for  the 
prevention  of  a  nuisance,  when  it  does  not  satisfactorily 
appear  that  the  person  aggrieved  is  without  adequate 
remedy  at  law.*^  The  fact  that  the  act  threatened  might 
be  punished  criminally  as  a    nuisance,  will  not  prevent 


XUr  ;  Hilliard,  Inj.,  Ch.  IX  ;  Joyce's 
Doctrines,  99;  Spelling's  Extra, 
ordinary  Relief,  Ch.  VII. 

1  Act  I  of  1877,  s.  56,  cl.  (<j). 

2  High,  Inj.j  §  742  ;  |see  also  Beach, 
Inj.,  §  1C89  ;  Spelling,  op.  cil.,  §  302' 
as  to  contingent  and  speciilativc- 
tuiisance. 

3  Joyce's  Doctrines,  99 ;  Spelling, 
op.  cil.,  §  377.  •         " 

♦  Beach,  Inj.,  §  1043. 

»  The  Land  Mortgage  Baiif:  "/  /,  - 
(tia  V.  Ahmedbhoy  Hahihbhoi/,  I.  L. 
U..  8     Bom.,    03,  67,  70,  85  (1883). 


(See  also  as  to  acquiescence  and 
delay,  Kerr,  Inj.,  189;  High,  Inj., 
{!  756  ;  Bearh,  Inj.,  §  1061  and,  gener- 
ally, Joyce's  Inj.,  99.)  A  person  may 
also  encourage  another  in  the  erec- 
tion of  a  nuisance  as  not  only  to 
be  disentitled  to  an  Injunction,  but 
also  to  relieve  the  adverse  party 
from  liability  for  damages  at  law  ; 
WiUidma  V.  Earle  of  Jersey,  I  Cr. 
and  Ph.,  91. 

«   High,  Inj.,  §§  745,  750,  and  Act  I 
of  1877,  s.  66,  cl.  (»). 


J 
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the  exercise  of  the  restraining  power  of  equity.'  If,  on 
the  other  hand,  the  injury  is  of  so  material  a  nature  that 
it  cannot  be  well  or  fuU}^  compensated  by  damages  or  is 
such  as  from  its  continuance  and  permanent  mischief 
might  occasion  a  constantly  recurring  grievance,  a  foun- 
dation is  laid  for  the  interference  of  the  Court  by  way 
of  Injunction  -'  A  mandatory  Injunction  is  ordinarily 
the  proper  remedy  in  cases  of  contiiming  actionable 
nuisances.^  »Relief  by  Injunction  is  sometimes  granted 
where  damages  for  the  commission  of  the  nuisance  would 
be  difficult  of  adjustment  pecuniarily,  thus  rendering 
the  remedy  at  law  ineffectual.^  Though  the  Court  will 
not  interfere,  if'  the  damage  is  slight  or  accidental  and 
oscasional  only*,  and  the  nuisance  is  merely  of  a  tempo- 
rary or  occasional  character,  yet  the  damage,  though 
in  itself  slight,  may,  from  its  continuance  or  from  delay 
in  removing  it,  or  from  constant  repetition,  become  suffi- 
ciently substantia!  for  the  interference  of  the  Court.' 

The  interference  of  the  Court,  in  cases  of  prospective 
injury,  very  much  depends  upon  the  nature  and  extent 
of  the  apprehended  mischief  and  upon  the  certainty 
or  uncertainty  of  its  arising  or  continuing ;  and  the  fact 
of  the  nuisance  having  commenced,  raises  a  presump- 
tion of  its  continuance.  Changes  and  improvements 
made  at  the  eleventh  hour,  and  the  efficacy  of  which 
depend  greatly  on  the  good  intention  and  constant  per- 
sonal care  of  the  defendant  and  his  servants,  ought  not 

1  //>..  Pcopk  V.  iS"!  Louin,  n  Gilni,  /"'"  Thonipsoii,  J.,  Dennis  v.  E<-k- 
.'{.'il  (Ain<r.);  AtldrneyOi-nernl  v.  (tnll,  citol  in  Hilliard,  In}.  3-5. 
J/unler,  I  Jjfv.  Ki|.,  12  Mm.i.);  Lakshmi  Narain  ISdnirjfc  v.  Tarn 
.Joyce'ii  Inj.,  130.  I'rosunno    Banerjee,    8  C.    \\       >',  71(1 

2  /6.;  Kerr,    Inj.,    I7'2.   173.  111.-  •    (MW^),   iinil    acn    ih.    uh  to  (iio   li-ilit 
•loHd    of    hfiilth    iind  Hlfc|>,  flic  injoy-         'f  ul)ut<iniiit  of  nuisuncc. 

ment     of     (|uiet  and   ru|ioHC  and   the  *  High,  Inj.,  §  7!tl  ;  Art  /  of   1877, 

conifortH    of   honif    cannot   be  n-stor-        "■  •'^)4,  <'l.  ('<). 

cl     or     componmited     in     iii'mi'v  ;  "  •  Kfi'i',   Inj.,   173. 


/ 
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to  intlueuce  the  c]uestiou  of  Injunction  when  once  the 
nuisance  is  distinctly  proved  to  have  existed.^  Tn  de- 
termining whether  the  injury  is  serious  or  not,  regard 
must  be  had  to  all  the  circumstances  which  may  flow 
fron\  it.^ 

A   nuisance   cannot    be   justified    by    the   existence   of 
other  nuisances  of  a  similar  character,  if  it  can  be  shown 
that  the  inconvenience  is  increased  by  the  nuisance  com- 
plained of ;  and  the  fact  that  a  stream  is  fouled  by  others 
is  not  a  defence  to  a  suit  to  restrain  the  foyling  by  one.** 
The  Court  will  not,  in  general,  interfere,  until  an  actual 
nuisance  has  been  committed  ;  but  it  may,  by  virtue^  of 
its  jurisdiction  to  restrain  acts,  which,  when  completed, 
will  result  in  a  ground  of  action,  interfere"  before  any  ac- 
tual nuisance  has  been  committed,  where  it  is  satisfied 
that  the  act  complained   of  will  inevitably  result  in  a 
nuisance.     The  probability  that  the  act  complained  of  is 
only  something  which  may  according  to  circumstances,  or 
may  at  some  considerable  distance  of  time,  prove  a  nuisance 
is  not  sufiicient.     To  induce  the  Court  to  interfere  there 
must,  if  no  actual  damage  is  proved,  be  proof  of  imminent 
danger,  and  there  must  also  be  proof  that  the  apprehended 
danger  will,  if  it  comes,  be  irreparable.''     Any  one  seeking 
an  Injunction  to  restrain  an  alleged  future  nui.sance,  whether 
public  or  private ,  must  show  a  strong  case  of  probability 
that    the    apprehended    mischief    will    in    fact     arise. ^ 


,  The    Land      Mortgage    .Bank    of  »  Atlorney-Getieral    v.     Corporation 

India  v.  Ahmfdbhoy  Ilabibhhoy,  I.    L.  of      Manchester,      L.      R.,     1893,      2 

H.,  8  Bom.,  66  (1883).  Ch.,    87,    in    which  case   the    princi. 

2  Goldsmid  v.  Tunhridge  Welle  pies  upon  which  the  Court  pro- 
Corn  wn««toner«,  1  Ch.,  349;  Ally.'  ceeds  in  granting  or  refusing  In- 
Oenl.  V.  Mayor,  etc.,  of  Basingstoke,  junctions  in  quia  timet  actions,  and 
45  L.  J.  Ch.,  729.  the     result     of    the     authorities     on' 

■■*  Crossley    v.     Lighiowler,      L.    R.,  this,      and      on     nuisance    at     com- 

2  Ch.,  478 ;  Joyce's  Inj.,  127.  mon    law,     were     stated     and    dis- 

*  Kerr,  Inj.,  174,  175.  cussed.     See  as  to    this  case    Beach, 
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The  fear  of  mankind  though   reasonable  will  not   create 
a  nuisance.^ 

Where  in  a  suit  to  restrain  a  nuisance  from  noise  and 
smell  it  was  conceded  on  the  part  of  the  plaintiff  that 
there  was  no  longer  any  noise  to  complain  of,  the  Court 
observed  that  in  many  cases  it  would  be  right  and  the 
imperative  duty  of  the  Court  to  grant  an  Injunction  to 
restrain  the  repetition  of  wrongful  acts,  even  though 
those  wrongful  acts  had  already  ceased." 

If  the  right  is  clear  or  fairly  made  out  it  is  the  duty  of 
the  Court  t6  protect  the  property  by  Injunction  until 
the  Clearing.  If  the  right  or  the  fact  of  its  violation  is 
dc/ubtful,  the  case  resolves  itself  into  a  question  of  com- 
parative injury,  whether  the  defendant  will  be  more 
damnified  by  the  Injunction  being  granted,  or  the  plain- 
till  by  its  being  withheld.  Terms  may  be  imposed  on  the 
plaintiff  or  the  defendant  as  the  condition  of  granting 
or  withholding  the  Injunction  respectively.  After  the 
establishment  of  the  right  and  the  facts  of  its  violation, 
the  plaintiff  is  entitled  to  a  perpetual  Injunction  to 
prevent  the  recurrence  of  the  wrong,  unless  there  be 
something  special  in  the  circumstances  of  the  case." 

The     words    of     an    Injunction      against     causing    a 
nuisance  ought  not  to  be  so  drawn   as    to   shut   out   all 


Inj.,    §    10C8.      As    to    whether     the  ture    damage  ;    Dhunjibhoji     Cowaaji 

Court      has    jurisdiction      to    award  Umriyar  v.   Liahoa,  I.  L.  H.,  13  Bom., 

daniuges    for    an    injury   threatened  262    (1887).       See    also   Holland     v. 

only.    Bce    Martin    v.   Price,   L.    R..  IforZf//,  L.  H.,  2tt  Ch.  D.,  578. 

1894.  1   fh.,  284.     '« cases  governed  i  .Joyce's     Inj.,    09.    Spelling,    np. 

by    the    Kasements    Act    the    Court  cit.,  §  391. 

has     not     such      power.     Oanesfiam  2  Rapier      v.      London      Tramtmys 

Nilkanl     Sndkarni   v.    Moroha     linm-  ComiKiin/.    L.    H.,     1893.   2   Ch.,    591, 

Chandra    I'ai,  I.  L.  K.,   IH  IJoiii.,    174,  592. 

,  481  ;    Mitchell's    Law  of  Easements,  -^  Kerr,  Inj.,   176,   176,    190.   Spell- 

242,    24.3.     In  a  case  not    govorne<l  ing  op.  ril.,  §417;  v.  ante.  §38,  as  to 

hy  this  Act  the  Court  awarded  ilam-  Injunction   ujwn    terms  ;   as   to    tii 

ogeu  in  lieu  of  an  Injunction   for  fu-  burden  of  proof,  v.  n/i/c 


/ 

4K)  IN.II'NllloNs    ACAINsr    NriSANCK<. 

scientific  attempts  to  attain  the  desired  end  without  causing 
a  nuisance.'  Dainajres  may  be  combined  with  a  limited 
Injunction,  when  the  circumstances  of  the  case  justify 
this  particular  form  of  relief."''  In  the  same  suit  an  In- 
junction may  be  obtainable  as  well  as  damages  for  the 
loss  already  incurred  from  the  disturbance.^  When  a 
plaintiff  has  proved  his  right  to  an  Injunction  against  a 
nuisance  or  other  injury,  it  is  no  part  of  the  duty  of  the 
Court  to  inquire  in  what  way  the  defendant  can  best  re- 
move it ;  the  plaintiff  is  entitled  to  an  Injunction  at  once, 
and  it  is  the  duty  of  the  defendant  to  find  'his  own  wUy 
out  of  the  difficulty  whatever  inconvenience  or  expense 
it  may  put  him  to.* 

In  the  case  of  nuisance  by  incorporated  companies 
having  compulsory  powers  to  take  lands  and  construct 
works,  it  has  been  held  that  they  are  bound  to  act  in  str'ict 
accordance  with  their  powers.  If  they  either  act  in 
excess  of  such  powers  and  cause  damage,  or  if,  though 
keeping  within  their  powers  they  construct  their  works 
in  so  unskilful  or  negligent  a  manner  as  to  cause  un- 
necessary injury  to  private  rights,  the  parties  aggrieved 
thereby  may  sue  for  damages,  and,  when  such  is  the 
appropriate  remedy,  obtain  an  Injunction.  If,  however, 
the  company  keeps  within  its  powers,  no  action  is 
maintainable  against  them  for  any  act  done  in  the 
exercise  of  their  authority,  however  injurious,  provided 
the  injury   done   is   the   necessary  and  inevitable  result 


1  Fleming     v.     Ilinlop,    L.     R.,    11  India  v.  Ahmedbhoij  Hahihhhoij,  1.  J^. 

App.    Cos.,    686,  and    of    course  the  R.,  8    Bom.,    at  pp.    77,  91   (188.3); 

decree    must    not   be  broader  in    its  v.  attle,  pp.   145 — 147. 
terms    than    the    bill   or    complaint:  ^  Jamnadas     Shinkarlal    v.    Alum- 

Beaf-h,  Inj.,    §    1073;    the  Injunction  raj    Unrjivan,     I.    L.    li.,      2     Bom. 

may    be    limited  to  a  particular    pe-  18.33  (1877). 

riod.    Semper    v.    Foley,    2    .John    &  *  Joyce's     Doctrines   :    Atty.-Oenl. 

Ilcni.,  r>55,  504.  v.     Colney     Hatch    Lunatic     Asyluin, 

-  Thi     Lnnd     Mortgage     Rank      o/  L.   R.,  4  Ch.,  14«. 
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of  the  exercise  of  the  statutory  powers  and  provided 
that  the  works  have  been  executed  with  proper  skill 
and  care  and  in  such  a  way  as  to  cause  no  unnecessary 
injury  to  private  rights.  Where  injury  to  private  riohts 
results  from  the  construction  of  works  which  have 
been  authorized  and  which  have  been  executed  with 
proper  skill  and  care,  the  party  injured  must  look  for 
his  remedy  to  the  proviso  for  compensation,  if  any.  within 
the  statute, authorizing  the  works,  and,  if  there  be 
no  such  proviso,  he  is  without  remedv.  If  an  Act  ne- 
cessarily  requires  something  to  be  done  which  cannot  be 
done  without  creating  a  nuisance,  or  if,  as  to  those  things 
which  may  or  may  not  be  done  under  it,  there  is  evidence 
on  the  face  of»the  Act  that  the  legislature  supposed  it 
impossible  to  be  done  somewhere,  and  under  some  cir- 
cumstances without  creating  a  nuisance,  an  action  will 
not  lie.^  Where,  however,  the  terms  of  a  statute  are  not 
imperative,  but  only  permissive,  and  it  is  left  to  the  dis- 
cretion of  the  persons  empowered  to  determine  whether 
the  general  powers  committed  to  them  shall  be  put  in 
execution  or  not,  the  fair  inference  is  that  the  legislature 
intended  that  discretion  to  be  exercised  in  strict  con- 
formity with  private  rights,  and  did  not  intend  to  confer 
a  license  to  commit  nuisance  in  any  place  which  might 
be  selected  for  the   purpose."'' 


1   Sec  for  .1  rfcfiit  cxiiinplc   nf    tliis.  Sec    ai-o   Ilitrrixnn    v.   Snuthirnrk-    iiml 

Sntinmil     '/'ih/jhri/f     Cn.     v.    linkir,  VamhaU    Walfr    Compaiii/.     L.     \{., 

1893.  L.   n..  2  Ch.,   I'st;,   2<».{.         TFw  1891,    2    Ch..      10!)     (oxplniniiiK    and 

<lfffii(Iaiitn      lire      i-xprfSHly     author-  (liHtiiij;iiisliin^    Finirick  v.    Ensl  l.ini- 

izcd     fo     iiHO     clootricul     power    and  (loii  Kniiiiyiy  ('ompnii;/,  vUvtl  in    Kcir, 

the     Icgiilature     niiixt    Ij<>    taken    to  Inj.,   17M);    Rapier  v.   London    Tram- 

havn    'finteinplatcfl    it   aixl    to   Imve  tmys    ('om^xtii;/,    I..    I?.,   lH!l.'}.   2    Cli., 

'fondoriffl     liy    anticipation   any   niiH-  /»K8  ;    Xafi'innl     Teh  phone     ('ouiimni/ 

chief     nriHiii^    from    the     rcimoiiable  v.     liaker,     \..       It.,      IH1I3,     2     Cli., 

ilROof  Huch  power:  "  /xr  Kr-kewieh,  .1.  IS(1. 
-  Kerr,   fnj.,   170— ISO.  W  ihi  rnxHu. 
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Where  there  is  an  express  restrictive  covenant  against 
nuisance,  annoyance,  j^rievance  and  the  like,  the  ques- 
tion is  one  not  of  nuisance,  but  upon  the  covenants,  and 
the  grant  of  an  Injunction  will  be  determined  upon  the 
principles  regulating  the  issue  of  Injunctions  in  cases  of 
breach  of  covenant  and  contract.' 

The  doctrine  of  coming  to  a  nuisance  may  be  looked 
upon  as  exploded.  A  man  is  not  precluded  from  main- 
taining an  action  by  the  fact  that  the  business  which 
creates  the  nuisance  had  been  carried  on  before  he  took 
possession,  and  therefore  the  fact,  that  a  nian  has  coVne 
to  a  nuisance,  does  not  disentitle  him  to  relief  by 
Injunction.'* 

In  a  recent  case,^  which  was  one  of  nuisance  by  vibra- 
tion and  noise.  Smith.  L.  J.,  said  in  his  judgment*  : — 
"Many  judges  have  stated,  and  I  emphatically  agree 
with  them,  that  a  person  by  committing  a  wrongful  act 
(whether  it  be  a  public  company  for  public  purposes,  or 
a  private  individual)  is  not  thereby  entitled  to  ask  the 
Court  to  sanction  his  doing  so  by  purchasing  his 
neighbour's  rights,  by  assessing  damages  in  that  behalf, 
leaving  his  neighbour  with  the  nuisance,  or  his  lights 
dimmed,  as  the  case  may  be.  In  such  cases  the  well- 
known  rule  is,  not  to  accede  to  the  application,  but 
to  grant  the  Injunction  sought,  for  the  plaintiff's  legal 
right  has  been  invaded  and  he  is  'primd  facie  entitled  to 
an  Injunction.  There  are,  however,  cases  in  which  this  rule 
may  be  relaxed  and  in  which  damages  may  be  awarded  in 
substitution  for  the  Injunction  as  authorized  by  this 
section  (s.  2,  Lord  Cairn's  Act).     In  any  instance  in  which 


1  Tod  Heatley   v.    BenJiam,    L.   R..  '■>  Shelfer  v.  City  of  London   Electric, 
40  Ch.  D.,  80.  Lighting    Co.,    L.    R.,    1895.'  I    Ch., 

2  Tipping    v.   St.    Helena   Smelting  287. 

Co.,   1    Ch.,   66;   Kerr,  Inj.,  217.  ♦  Ih.  at  pp.  322,  323. 
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a  case  for  an  Injunction  has  been  made  out,  if  the  plain- 
tiff by  his  acts  or  laches  has  disentitled  himself  to  an 
Injunction,  the  Court  may  award  damages  in  its  place. 
So,  again,  whether  the  case  be  for  a  mandatory  Injunc- 
tion, or  to  restrain  a  continuing  nuisance,  the  appropriate 
remedy  may  be  damages  in  lieu  of  an  Injunction,  assuming 
a  case  for  an  Injunction  to  be  made  out  In  my  opinion 
it  may  be  stated  as  a  good  working  rule  that — 

(1)  K  the  injury  to  the  plaintiff's  legal    rights  is 
small : 

(2)  and  is  one  which  is  capable  of  being   estimated 
in  money  ; 

(3)  and  is  one  which  can  be  adequately  compen- 

sated by  a  small  money  payment  ; 

(4)  and  the  case  is  one  in  which  it  would  be  op- 

pressive  to   the   defendant   to    grant   an    In- 
junction, 
then  damages  in  substitution  for  an  Injunction  may  be 
given. 

There  may  also  be  cases  in  which,  though  the  four 
abovementioned  requirements  exist,  the  defendant,  by 
his  conduct,  as  for  instance  hurrying  up  his  buildings 
80  as,  if  possible,  to  avoid  an  Injunction,  or  other- 
wise acting  with  a  reckless  disregard  to  the  plaintiff's 
rights,  has  disentitled  himself  from  asking  that  damages 
may  be  assessed  in  substitution  for  an  Injunction. 

It  is  impossible  to  lay  down  any  rule  as  to  what,  under 
the  differing  circumstances  of  each  case,  constitutes 
either  a  small  injury,  or  one  that  can  be  estimated  in 
money,  or  what  is  a  small  money  payment,  or  an  ade- 
quate compensation,  or  what  would  be  oppressive  to  the 
defendant.  This  must  be  left  to  the  good  sense  of  the 
tribunal  which  deals  with  each  case  as  it  comes  up  for 
adjudication." 


/ 
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As    every  owner    of  land    is  under  an    obligation    not 
to    allow    the  branches    of  his   trees  to  grow    so  as    to 
overhang,  or  the  roots  of  his   trees  to  extend    so    as  to 
penetrate  liis  neighbour's    land  to    the  detriment  of  the 
latter  in  case  of  breach  of  such  an  obligation,  it  is  open 
to  the    court    to    grant    a  mandatory  injunction  for  the 
removal  of  the  nuisance.' 
Nuisances  in        §    82.     Natural    rights   are     those     rights    which    are 
nXrai  rights,  treated  by  law  as  the  ordinary  incidents  of  ppjperty  and 
annexed  to  land  wherever  it  exists.     They  are  part  of  the 
complete    rights    of    ownership,    whereas    easements    are 
■    acquired  rights  abstracted  from  the  ownership  of  one— 
and  added   to  the   ownership  of  another-     An  infringe- 
ment of  those  rights  constitutes  a  rmisance. 
(i)  Air.  Every    one    has    a    right  in  rem  to    be    secured  from 

annoyance  whether  from  smells,  noises  or  other  sources  of 
discomfort.  It  is  the  right  of  every  owner  of  land  to 
have  the  use  of  the  air  in  its  natural  state  free  from  such 
annoyances,  and  that  the  air  passing  to  such  land  shall 
not  be  unreasonably  polluted  by  other  persons.''  This,  of 
course,  does  not  mean  that  a  person  is  entitled  to  absolute 
purity  of  air,  for  such  a  right  would  be  incompatible  with 
the  exercise  by  others  of  ordinary  and  necessary  acts  and 
pursuits  of  life.  The  law  does  not  regard  trifling 
nuisances.  In  this  connection  unpolluted  air  m^ans  air 
of  such  a  degree  of  purity  that  it  is  not  rendered  in- 
compatible with  the  physical  comfort  of  human  existence.* 


1  Lckshmi     Niniin    v.     Tara    Pro-  1891,    ei  seq.;     Beach,    Inj.,    §    1096. 

aoJina,  I-  L.  R.,  31  Cal.,944  (1904).  »  i«»rf    Mortgage     Bank   of    India 

•i  Act  V  of  1882  (Easements),  «.  7,  v.  Ahmedhlioy    Ilahihhhoy,    I.    L.   K., 

ills,    (i),   (c).     Aldred's  Case,  9  Coke,  8  Bom.,   .54   (188.1);    citing      St.  Hd- 

58      Innes   Principles  of  Torts,   194;  ens   Smelling   Co.    v.  Tipping,    II  H. 

Bagram     v'.    Kh^ttrnnnlh     Karjormah,  L.    C,    642 ;  Walt<'r  v.  Selfe,  4    DeC!. 

3  B.  L.  K.,   O.  <'.  J.,  43    (1869).     See  &  Sm.,  315. 
High,  Inj.,  §§  772,  el  seq.  ;  Kerr,  Inj., 
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The  right  is  not  violated  unless  the  annoyance  is  such 
as  materially  to  interfere  with  the  ordinary  comfort  of 
human  existence.'  Everv  owner  has  also  the  right  to  so 
much  hght  and  air  as  pass  vertically  thereto.^  There  is, 
however,  no  natural  right  to  light  or  air  coming  lateral- 
ly. Such  a  right  can  only  be  acquired  as  an  easement.^ 
As  instances  of  the  infringement  of  the  right  now 
considered  the  following  may  be  cited  : — A  rings  bells  or 
makes  some,  other  unnecessary  noise  so  near  a  house  as 
to  interfere  materially  and  unreasonably  with  the  physical 
comfort  of  the  occupier  B.  The  latter  may  sue  for 
an  Injunction  restraining  A  from  making  the  noise.' 
Relief  also  may  be  claimed  against  vibration. *■  Again, 
if  A  pollutes  ^he  air  with  smoke  so  as  to  interfere 
materially  with  the  physical  comfort  of  B  and  C  who 
carry  on  business  in  a  neighbouring  house,  the  latter  may 
sue  for  an  Injunction  to  restrain  the  pollution.*^  Injunc- 
tions may  also  be  granted  to  restrain  nuisances  from 
smell  ;*  burning  of  refuse  ;^  radiation  of  heat  ;''  the 
carrying  on  of  noisy  and  offensive  trades  and  the  like. 


I  Crump  V.  jMtiiberl,  L.  K.,  3  Etj., 
■ll.i.  See  Bamford  v.  Turnley,  3  B. 
4  S.,  83.  Goddard's  Easements, 
5th  Ed.,  47. 

•i  Aft  V  of  1882,  s.  7,  ill.  (rf). 

3  Clwsteg  V.  Acklfind,  1895,  2  Ch. 
38fl,  -102  ;  Sarulmi  v.  Bapu  Xarkar 
Sohimi,  I.  L.  I{.,  2  IJoiii.,  6«(J  (1878). 

*  Aff  I  of  1H77,  H.  5-4,  ill.  (s).  Sec 
LnmhloH  \.  Mdlish,  1894,  3  Ch..  163 
(InjunctioiiH  ngainHt  noise  caused 
hy  ornnii'')  ;  lirodcr  v.  Saillttrd,  2 
Ch.  I).,  '192  ;  Jiall  v.  Bay,  L.  K.,  8 
Ch.  Ap|).,  4fl7  {noire  caused  by  horses 
in  ii'ljoiiiini;  fitahlc)  ;  Chrinlir  v. 
'  Ihiifij,  I..  H.,  \M:\.  I  (  h.,  3I«  (noise 
mnde  m<di''ioux|y). 

•     »  Af/»//   V.  Firlh,  4   ]•'.  and  R,  .349  ; 
(Iri'tvfniir   J/fitil   Cumpani/   v.    Ilamil- 


ton,  L.  H.,  1894,  Q.  H.  D.,  836; 
Heather  v.  Pardon,  37  L.  T.  .\.  S., 
393. 

•  Act  1  of  1877,  s.  54,  ill.  (/)  ; 
The  Land  Mortgage  Bank  n/  India 
V.  Ahmcdhhoi/  //aljitMic;/,  1.  L.  H., 
8  Horn.,  35  (I883)tsuit  for  Injunc- 
tion to  restrain  a  nuisance  caused  bv 
the  working  of  the  defendant '.i  cot- 
ton mill,  creating  dust  and  cotton 
fluff,  and  for  damages  J. 

''  Rapiir  V.  London  Traminty/i 
Co.,  L.  i:.,  1893,  2  Ch.,  588. 

•  Fleming  \.  fhtilop,  II  App.  ('as., 
l!8<i. 

•  ReinhardI  v.  Mciituili,  I,.  |{., 
42  Ch.  1)..  685;  Rnlmi-Bon  v.  Kit. 
vert,    L.    It..    II    Ch.    I).,   KN. 
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There  must,  however,  be  not  merely  a  nominal  but  a 
sensible  and  real  damage  before  the  Court  will  interfere. 
Whether  or    not    the  injury  is    substantial    enough    to 
induce  the  Court  to  exercise  its  protective  jurisdiction  is 
a    question    which     must    depend   upon     the   particular 
circumstances  of  the  case.     It  is   impossible  to  find   any 
precipe  standard    by  which    to    determine   the  question. 
Each  case  must  depend  on  evidence  as  to  the   amount 
and  nature  of  the  nuitjance.     Though  the  rigtt  to  corrupt 
and    pollute    the    air    may   be    acquired    as  against    an 
individual,  no  length  of  time  will  legalise  a  public  nuis- 
ance or  enable  a  party  to  prescribe  for  its  continuance.' 
In  the  undermentioned    case    plaintiff's  .beams  overhung 
defendant's  soil  and   defendant  erected  atbuilding  which 
overhung    those  beams.    A  question  having  arisen  as  to 
whether  the    beams    gave    the  plaintiff  a    right    to  the 
column  of  air  above  them  held  cujus  est    solum  ecjust-est 
usque  ad  caelum  and  the  diminution  in  the   defendant's 
rights    by    reason    of    the  beams  did  not  extend  beyond 
the  protrusion  of  the  beams  themselves.'^ 
(ii)  Light.  Every    one    has    a    natural  right    in    rem    to    secure 

verilcally  the  light  appertaining  to    the  situation    of    his 
tenement.     He  has  no  natural  right  to  the  light  laterally 
appertaining  to  it,  except  by  grant  or  prescription.^ 
ii)  Water.  ^  persou  by  or  through  whose  premises  waiter  flows 

from  other  persons'  premises  has  certain  natural  rights 
therein.  The  rights  are,  in  all  streams,  to  have  the 
water  reach  him  undeteriorated  in  quahty.^  Tt  is  the 
right  of  every  owner  of  land  that  within  his  own  limits, 


1  Ken.  liij..  211—217.  3    B.    L.    U.,    O.   C.    .J.,   V.i   (LStJlJ); 

•i  Ranchod  v.  Abdula    Bhai,    1.    L.  Fanes,   op.    cit.,    lOO;    UiidcrliilJ,   <ip\ 

K.,  28  Bom.,  428  (1904).  'it.,  249. 

•  Act     V    of    1882,    8.    7,    ill.    (</)  ;  *  Innes.  op.  cit.,  191  ;  Beach,  Inj., 

Bagram    v.    Khetlranalh     Karformah,  §§  1 11 1,  e/ se^. 
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the  water  which  naturally  passes  or  percolates  by,  over, 
or  through  his  land  shall  not  before  so  passing  or  per- 
colating be  unreasonably  polluted  by  other  persons/ 
And  in  natural  streams  having  a  defined  course*,  and 
flowing  on  or  below  the  surface  in  such  defined  course, 
there  is  a  right  to  have  an  unobstructed  flow  from 
above  and  below,  to  have  the  stream  not  unreasonably 
diminished  in  quantity,  and  to  enjoy  a  reasonable  use  of 
the  water  o^  the  stream.^ 

These  rights  are  limited  to  natural  streams,  that  is, 
streams  flowing  at  their  sources  by  the  operation  of 
nature  and  in  a  natural  channel.  Rights  in  artificial 
streams  are  net  natural  rights  but  easements."^  The 
right  to  affect  the  quality,  the  quantity,  or  the  flow  of 
water,  in  a  manner  not  justified  by  natural  right,  is  an 
easement,  and  is  therefore  subject  to  the  general  law  of 
easements.  Taj  unctions  will  be  granted  to  protect  the 
legal  right  to  the  proper  flow  of  water  in  a  natural 
stream,  as  also  against  the  fouling  and  pollution  of 
water.''  Other  nuisances  connected  with  rights  in  water 
may  be  here  mentioned,  namely,  nuisance  to  the  public 
right  of  navigation,  nuisance  to  fishery  and  the  like." 
So  long  as  water  is  allowed  to  flow  in  substantially  the 
same  way  as    before,  there  is  no  disturbance   of  natural 


1  Act  V  of  1882.  8.  7.  ill.  (/). 

3  Am  to  wat'er  not  flowing  in  u  de- 
fined channel,  sec  Bvnsee  Sahno  v. 
Kali  Per ahad,  I. 3  \V,R.,  414  (1870); 
Kobin-aon  v.  Aijija  Krislmama  Char- 
i/ar.l  Mad.  H.  (•.,4(1  (1872);  flari 
Mnhun  Thakur  v.  h'iaaeit  SunJari, 
I.  L.  H.,  II  Cul.,  :,2  (1884). 

»  InneH.  op.  cil.,  1W2  ;  Undi-rliill, 
op  CI/.,  258;  Art  V  of  1882,  .=i.  7, 
ill*,  ig),  (A),  (0.  (7);  Athur  AH  Khan 
V.  Sekundur  AH  Khan.  4  W.  K..  28; 
Court   of     Wnnh  v.   Knjnh  Lt'hmind 


Singh,  13  W.  R.,  48  (1870);  Bahon 
Chumrvo  Singh  v.  Mutlick  Khijrub 
Ahmed,  18  W.  R.,  625  (1873). 

•  Morgan  v.  Kirhy,  I.  L.  R.,  2 
Mad.,  40  {lalS) ;  Bfimcshar  I'lrshad 
i\arain  Singh  v.  Koonj  Dehari  I'at- 
tuk,  I.  L.   R.,  4  Cnl.,  033  (I87S). 

»  Kerr,  Inj.,  257— 2()0,  und  hco 
«encrally  ili.,  23(1 — 2(i2. 

«  Sec  lligli,  Inj.,  §§  7i)4— «16; 
Kerr,  iuj.,  202 — 200 ;  and  the  Law 
of  Riparian  Rights  by  Lai  Mohun 
J>nM  (Togoro  Law  Lectures,   I88!l). 
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rijjht  iriviiig  rise    to  a  eaiuso    of    action,    but   user    which 
aniountvS  to  complete  diversion  of  the  stream  is  unreason- 
able   and     may     be    restrained    bv    Injunction.'     Each 
recurring    act    of    disturbance    creates  a  fresh    cause  of 
action,"  and  the  burden  of  proof  is  on  the  person  claiming 
invasion  of  natural  rights.' 
(iv)  Support.        Every  owner  of  land  has  a  right  that  such  Jand  in  its 
natural     condition    shall    have    the    support    naturally 
rendered  by  the  subjacent  and    adjacent  soi^.  of    another 
person.*     The  land  is  in  its  natural  condition  when  it  is 
unburdened  by    building  or  other   weighty  object    wliich 
may  be    built    or    set    upon  it.     The    natural  right    to 
support,  though  it  cannot  be  increased  .  by  the  erection 
of  buildings  or  by  otherwise  increasing   the   weight   and 
pressure    of    the    land    upon   the   subjacent   or  adjacent 
ground,    (a    right    to    any  such    increment,   of    support 
being  acquirable    only    as    an  easement),  on    the  other 
hand    is    not    lost    or    diminished    by  any    such    addi- 
tion of  weight  or  pressure.     By    virtue    of  the   natural 
right  a  person  is  not  inherently  entitled  to  more  sup- 
port than    is    necessary    to    prevent  the  soil,    if    un- 
burdened with    buildings,    from    falling    in.^     The  right 
of  su])port  is  one  existing  by   reason    of  vicinage  and  is 
very  varied,  as  the  right  of  support  of  land  by  land,  of 
buildings    by    land,    or    of    buildings   by  buildings.     lU 
consideration  may  be    divided    into    the  lateral  support 
of   land  by    adjacent    land,  the  vertical  support  of  the 


1  Directors  of  Swindon  Wnterworki  Dassee,  15  \V.  h.,  83  (1871);  Bickett 
Co.,  Ld.  V.  Proprietors  of  the  Will/i  v.  Morris,  L.  i\.,  I  H.  L.,  Sc,  47 ; 
OTid  Berks  Canal  Navigation  Co.,  Obhmj  Chvrn  Dey  v.  Lukhy  Motiee 
L.  R.,  7  E.  &  I.,  App.,  697.  Bewa,  2  C.  L.  R.,  56. 

2  Court  of   Wards    v.   Rajah   Leela-  *  Act  V  of  1882,  8.  7,  ill.  (e). 
nund  Singh,  13  W.  R.,  48(1870).  »  Kerr,  Inj.,  220—235;  Mitchell's 

3  flari  Mohun  Thakur  v.  Kissen  Law  of  Easements,  26—30  :  Inaes. 
Sundari,  I.  L.  R.,  11  Cal.,  52  op  r//..  195.  196 ;  I'ndcrhill,  o/j.  fiV.. 
(1884);  Onratl  v.    Kishen  Soondaree  24.*}, 
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surface  by  the  subsoil  (where  the  property  in  the 
two  is  distinct),  the  support  of  buildings,  vertically, 
by  subjacent  soil,  the  support  of  buildings  laterally 
by  adjacent  soils,  and  the  support  of  buildings 
in  juxtaposition.  In  some  of  these  instances  the 
right  is  a  natural  right  ;  in  others  it  is  an  acquired 
right,  that  is,  an  easement.  It  would  be  beyond 
the  scope  of  this  work  to  enter  upon  a  consideration 
of  all  tlieso  instances  of  the  right  of  support,  or  to 
discuss  the  various  incidents  of  such  right.  In  all  cases, 
however,  an  Injimction  (either  temporary  or  perpetual) 
may  be  an  apjiropriate  or  necessary  relief.  The  right  of 
support  is  pre-eminently  one  for  the  protection  of  which 
an  Injunction  xnay  be  an  essential  relief ;  and  this  either 
before  or  after  there  has  been  a  decision  upon  the  exis- 
tence of  such  a  right  in  any  particular  case.  It  is  ob- 
vious that  the  invasion  of  such  a  right,  when  it  exists, 
may  work  irreparable  mischief,  and  that,  prior  to  any 
decision  upon  it,  far  less  inconvenience  or  probable  dam- 
age will  generally  arise  from  granting  than  from  refusing 
a  temporary  Injunction.  A  reasonable  probability  of 
damage  is  a  suflficient  ground  for  an  Injunction.^  So 
(the  right  to  lateral  support  being  an  incident  to  the 
ownershij)  of  land  :  and  its  infringement  a  nuisance),  the 
removalv  and  excavation  of  earth  upon  adjacent  premises 
in  such  manner  as  to  endanger  the  stability  of  the  com- 
plainant's soil  and  fences,  by  removing  their  lateral  sup- 
port, will  be  enjoined.^  The  following  instance  of  the 
grant  r)f  an  Injunction  given  by  the  Specific  Relief 
Act  may  also  l>e  here  cited,  though  it  is  really  an 
illustration    of    trespass  :    A    and   B   are    in    possession 


'   Collf'tl'H  S|M-cifin   Uclii'f  Act  (fir.-<(  wImm     tlif  ciiuso  of  nctioii    iiiiHcs   Hee 

•'!.).  313,  .'il  I.  .htinitri  V.    //.  .1.  Kwili,  I.  I.,  n.,    V\ 

•  Hi','h.    fnj.,  5  ~',:\  :  ;u<  t..  111.-  ihilr  All..   flH  (is'.Kh. 
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Nuisances  in 
respect  of 
•it.«entent$. 


of  contiguous  lands  and  ol  the  mines  und(>rneatk  tliera. 
A  works  his  mine  so  as  to  extend  under  B^s  mine 
and  threatens  to  remove  certain  pillars  which  held  to 
support  B^s  mine.  The  latter  may  sue  for  an  Injunction 
to  restrain  him  from  so  doiitg.^ 

§  83.  A  right  of  easement  is  as  much  the  property  of 
a  person  as  the  house  in  respect  of  which  it  is  enjoyed  ;- 
and  the  infringement  of  that  right  entitles  the  person 
mjured  to  compensation  in  damages,  and  in  'appropriate 
cases  to  an  Injunction.  The  law  of  easenjents  for  the 
territories  respectively  administered  by  the  Governors  of 
Bombay  and  Madras,  the  Lieutenant-Governor  of  the 
North-West  Provinces  and  the  Chief  Commissioners  of 
the  Central  Provinces,  Oudh  andCoorgis  c<)ntained  in  the 
Indian  Easements  Act  which  is  in  the  main  and  with  some 
exceptions  a  codification  of  the  English  law  on  the  sub- 
jects of  easements  and  profits  a  pretidre  appurtenant.'* 
The  law  for  the  rest  of  British  India  is  partly  contained 
in  the  Indian  Limitation  Act  ;*  the  remaining  portion  of 
the  law  relating  to  easements  is  mainly  the  same  as  the 
English  law  relating  thereto. 

Whereas  natural  rights  are  rights  inherent  in  the  pos- 
session of  land  belonging  to  every  owner  as  a  matter  of 
course,  easements  are  either  created  at  the  will  of  a  land- 
owner affected  by  them  for  the  benefit  of  a  neigkbour  or 
otherwise  acquired  by  one  person  as  against  other  person 


1  Act  I  of  1877,  s.  54,  ill.  (/•).  A 
stronger  case  is  rcf|uircd  where  the 
damage  is  merely  threatened  than 
where  some  damage  has  actually 
occurred  :  Corp'irotim)  nf  Birminqliam 
T.  Allen,  6  Ch.  D.   287,  I'SH. 

•  Pranjivandas  Harjivandas  v.  Ma- 
jnrim  Semaldan,  I  Botn.  IF.  C  P.,  l.'fG 
(1863). 

•  See  Acts  V  of    1882  &    \)II   of 


1891  ;  Mitchell's  Law  of  Easements  in 
India,  2nd  Ed.,  *1898.  The  author  is 
also  obliged  for  some  of  the  matters 
in  this  ehapt«r  to  the  learned  Tagore 
Professor  for  1899,  Mr.  F.  Peacock, 
who  has  kindly  allowed  him  to  see  the 
sj'nopsis  of  his  lectures  on  the  law  of 
Easements  in  British  India. 
*  Act  XV  of  1877,  S9.  26,  27. 
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who  is  a  landholder.  In  English  law  an  easement  is  a 
privilege  without  profit,  and  therefore  the  right  known  as 
a  profit  a  prendre  is  not  an  easement.  In  this  country, 
however,  the  latter  word  has  a  more  extensive  meaning, 
since  in  those  portions  of  India  governed  by  the  Easements 
Act  it  includes  a  profit  a  prendre  appurtenant,  that  is, 
annexed  to  the  ownership  of  immoveable  property  known 
prior  to  Act  XV  of  1877  as  "an  interest  in  immoveable 
property  appurtenant  to  land;"'  and  in  the  portions 
not  so  governed  it  includes  :l  profit  a  prendre  in  gross, 
tha^t  is,  one  not  appurtenant  to  property  and  which  can  be 
enjoyed  by  a  person  not  in  the  possession,  enjoyment,  or 
occupation  of  "any  dominant  tenement.-'  Rights  to  do 
acts  necessary 'to  secure  the  full  enjoyment  of  an  easement 
are  called  accessory  rights.^  Easements  may  be  acquired 
by  express  or  implied  grant,  by  presumed  grant  or  opera- 
tion of  law  (such  as  easements  of  necessity  and  quasi- 
easements)  by  custom  and  prescription.* 

It  would  be  beyond  the  scope  of  this  work  which  deals 
with  a  form  of  procedure  only  to  treat  of  the  substantive 
law  relating  to  easements.  It  may,  however,  be  shortly 
stated  that  whatever  be  the  nature  of  an  easement  and 
whatever  be  the  mode  in  which  it  has  been  acquired,  an 
Injunction  is  an  available  and  common  remedy  in  appro- 
priate oases  for  its  infringement.''  The  general  principles 
on  which  the  jurisdiction  of  equity  to  restrain  the  viola- 
tion of  easements  is   based    are   similar   to  those   which 


'  Act  V  of  ISH2,  "^  4.  *  As  to  fnscments  of  necessity  ami 

*  I'humhn  ('hiirn  Itnijy.  Shib  f'fniii-  (jH«'i"-C'asoiiu'nt.s  soi'  Act  V  of  18N2,  s. 
der  Mnii(liil,\.  I>.  U.,  ."i  CmI.,  !).|r>  l.'f.  The  law  as  to  cnseinents  of  lieccs- 
(1880).  si)_v  i«  till- Haincin  those  parts  of  India 

*  See  A<t  \'  of  lHK2,  «.  24.  in  whiTe  tlic  Easements  Act  is  not  in 
llnifiyittm  V.  Siiini,  I.  I..  I'.,  IT)  fr>rcc.  Clutru  Hurnokar  v.  iJukouri 
MimI.,  2««  (l«»l).  ChundfrTharoor.l.  h.  H.,8  Cal.,  95«, 

*  As  to  the;  laKt  and  comniun  modi-  !)58  ;  (is.  (/i),  (</)&(/),  deal  with  quusi- 
of  acquiHition  sec  Act  V  of  IHS2,  easeni-nt!'.  In  il.  (d)  there  is  a  de- 
M.  15  ;  Act  XV  of  1877,   km.  2t5,  27  .  partuie  from  linglish  hiw.  Sze  Mitchell 
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constitute  the  foundation  of  [hv  relief  against  nuisances. 
Indeed,  so  closely  allied  are  the  two  subjects  that  it  is 
difficult  to  draw  the  line  between  what  constitutes  a  vio- 
lation of  an  easement  and  what  a  nuisance.  In  a  generic 
sense  every  violation  of  an  easement  may  be  considered 
as  a  nuisance,  although  the  converse  of  the  proposition 
does  not  hold  true.  In  both  cases  to  warrant  the  inter- 
position of  equity,  an  irreparable  injury  must  be  made  to 
appear  which  is  not  susceptible  of  adequate  cofiipensation 
in  pecuniary  damages,  or  which  from  the  njiture  of  the 
case  would  occasion  a  constantly  recurring  grievai^^ce, 
such  as  loss  of  health,  trade,  business  or  destruction  pi 
means  of  subsistence.'  The  protection  of  easements  in 
the  widest  sense  of  that  term  probably  constitutes  one  of 
the  most  important  heads  of  jurisdiction  by  Injunction.^ 
The  commoner  and  most  important  easements  are  those 
relating  to  air,^   light,*   support,^    water,^  and  way.'     In 


op.  cit.,  83,  and  Chunilnl  Mancharam 
V.  Manishankar  Almarnm,  I.  L.  R., 
18  Bom..  616  (1893).  The  rule  eii- 
acl.ed  by  cl.  (/)  as  to  easements 
created  on  a  partition  of  joint  pro- 
perty is  applicable  in  parts  of  India 
wi'.ere  this  Act  is  not  in  force. 
Ratanji  Hormasji  Botllewalla  v.  Edalji 
Hormasji  Botllewalla,  8  Bom.  H.  C. 
R.,  O.  C.  J.,  181,  185  (1871); 
Mndhnoaoodun  Dey  v.  Bissonath  Detj, 
16  B.  L.  K.,  361,  367  (1875)  ;  Cham 
Surnokar  v.  Dokonri  Chunder  Thacoor, 
supra  ;  Purshotam  Sakharam  v. 
Durgoji  Tukaram,  I.  L.  K.,  14  Bom., 
452  (1890).  The  case  of  transfer  by 
contemporaneous  conveyances  or  de- 
vises has  not  been  provided  for  by 
the  section,  but  the  law  in  India  is 
the  same  as  that  in  force  in  England 
on  this  point.  The  Delhi  and  London 
Bank,  Limited  v.  Hem  Ixill  Dull,  I.  L. 
R.,  14  Cal..  839,    863    (1887).     As  to 


two  tenements  held  under  leases 
from  the  same  landlord  see  Robson 
V.  Edivards,  L.  R.,  1893,  2  Ch.,  146  ; 
Act  I  of  1877,  s.  54,  ill.  (/).  As  to 
Injunctions  in  cases  of  easements 
acquired  by  grant,  prescription  or 
custom  V.  post. 

1  Hif^'.i,  Inj.,  §  848,  et  seq.  ;  and  sec 
generally  as  to  Injunctions  in  cases 
of  casement,  Kerr,  Inj.,*  Ch.  VI. 
Beach,  Inj.,  Ch.  XXVII ;  Joycc'.s 
Inj.,  pp.  424,  452—463  ;  Joyce's 
Doctrines,  205;  Hilliard,  Inj.,  Ch. 
XXVII;  Spelling's  Extraordinary 
Relief,  §  219,  et  seq. 

»  Spelling,  op.  cit.,  §  219  : 

'  Act  V  of  1882,  S3.  15,  28,  33; 
Act  XV  of  1877,  s.  26. 

*  lb. 

»  fh.  ;  (and  s.  34,  Act  V  of  1882). 

e  Ih. 

'  lb. 
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India,  having  regard  to  the  mode  of  life  and  usages  of 
the  country,  the  right  of  privacy  is  one  of  importance 
and  is  acquirable  by  custom.'  The  easements  named 
and  the  issue  of  Injunctions  against  their  infringement 
form  the  subject-matter  of  the  remaining  portion  of  this 
Chapter. 

Owing  to  conditions  of  climate  and  mode  of  life,  Eng- (•)  Air. 
lish  law  has  not  regarded  as  of  equal  value  the  rights  to 
light  and„air.^  The  right  to  have  air  coming  to  an 
ancient  window  or  other  aperture  in  a  building  is  an 
undisputed  right,  but  a  right  by  way  of  easement  to  the 
access  of  air  over  the  general  unlimited  surface  of  a 
neighbour  cannot  be  acquired  by  mere  enjoyment,  and  so 
it  has  been  h«ld  that  there  is  no  right  that  the  owner  of 
a  windmill  shall  have  the  streams  of  wind  accustomed  to 
flow  over  neighbouring  land  to  his  mill  uninterrupted, 
and  that  the  access  of  air  to  the  chimneys  off  a  building 
cannot,  as  against  the  occupier  of  neighbouring  land,  be 
claimed  either  as  a  natural  right  of  pro2)erty  or  as  an 
easement.  The  distinction  appears  to  be  that  as  the 
window  or  other  aperture  is  capable  of  receiving  the  air 
in  a  definite  direction  only  and  in  a  definite  quantity 
and  only  requires  an  open  space  for  a  short  distance, 
and  as  the  claim  is  limited  and  the  enjoyment  capable 
of  obstruction  by  reasonable  means,  the  Court  will 
presume  in  the  case  of  an  ancient  window  an  easement. 
The  converse  right  that  the  air  in  a  building  should  be 
allowed  to  escape  through  or  over  an  adjoining  property 
for  the  purpose  of  ventilation  is  also  an  easement.  The 
natural  right  which  a  person  possesses  that  the  air 
which  passes  over  his  land  shall  ii<»t  he  polluted  by  others 
•    has    already    been    mentioned,'    hut  an    adxcrsc   right  to 

'   Art  V  of  I8S2.   H.  18,  ill.  (/)).  Timen,  Mnr.li  13,  1887,  pp.  433-43«. 

'  A»  to    the  rij^ht  to    iiir   -iw  f.tiir  '  v.  anlv,  §  82. 
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pollute    the  air  may    1)»>  ;u'(|uiri'(],  and  when  acquired  is 
an  easement.' 

Easements  of  lijfht  and  air  ditl'er  as  to  their  mode  of 
acquisition,  for  whereas  light  can  only  be  acquired  under 
the  Prescription  Act,  a  [)rescriptive  right  to  air  can  only 
be  gained  under  the  common  law — no  mention  having 
been  made  of  such  right  by  the  Act.'^  Though  the  right 
of  light  and  air  are  different  and  are  acquired  by  different 
means,  it  is  a  frequent  though  erroneous  practice  to  couple 
tliem  together  as  if  they  were  one  and  the  same  easement, 
or  as  if  they  were  at  all  events  so  connecte(f  that  whefe 
there  was  the  one,  there  was  also  the  other.  The  oidy 
real  point  in  common  is  that  they  both  exist  in  connectio'n 
with  windows  and  other  openings  in  the  w^Us  of  houses. 
The  nature  of  the  case  which  would  have  to  be  made  in 
an  English  Court  for  an  Injunction  by  reason  of  the  ob- 
struction of  air  is  toto  coelo  different  from  a  case  of  light- 
Cases  are  very  rare  indeed  and  must  be  very  special,  such 
as  to  involve  danger  to  health  or  something  very  nearly 
approaching  to  that,  to  justify  the  interference  of  the 
Court  on  the  ground  of  the  diminution  of  air.^ 

The  access  of  air  is  in  this  country  of  hardly  less  import- 
ance than  in  that  of  light.*  in  fact  having  regard  to  the 
way  in  which  daylight  is  sedulously  excluded  in  this 
country,  and  to  the  almost  perpendicular  rays^of  the 
sun  in  nine  out  of  twelve  months,'"'  it  may  be  said  to  be 
even  of  greater   importance.     It    must    be  taken     as  a 


v 

1  Goddard     on       Easements,     Sth  2   Ch.,     445  ;   as  to     ventilation    see 

ed.,  39 — 47.  liass  v.  Gregory,  25  Q.  B.  D.,  481. 

»  lb.,  263.  ■•  Nnndkishor  Balgovan      v.      Bha- 

*  City     of    London    Brexoery    Com.;  c/ubhai    Pranballahliarlas,  I.  L,   R.,   8 

Tpany  v.  Tennant,  L.  R.,   9  Ch.    App.,  Bom.,  95,  97  (1883),  ;;erWest,  J. 

218;    Goddard,    op.    cil.,    444,   445;  •  Barrow    v.    Arches,    Cor.     9,    II, 

Kerr,    Inj.,    2!  ;    Aldin    v.    Lalimer,  per  Peterson,  J. 

Clark  iluirhead  ct-  Co.,    L.    R.,    1894, 
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matter  of  common  knowledge  that  a  material  interference 
with  it  is  injurious,  not  only  to  the  comfort,  but  to  the 
health  of  the  inmates  of  the  house  thus  afiected,^ 

The  Calcutta  High  Court,   however,  has  followed  the 
English  law  as  above  stated. 

The  application  in  this  matter  of  this  law  leads  to  some 
inconvenience. 2  In  the  case  last  cited  Markby,  J.,  observed 
as  follows  : — "The  reasons  for  which  apertures  are  made 
in  tne  wall!;>^  of  houses  in  the  two  countries  are  very  differ- 
ent. In  England  an  aperture  is  made  chiefly  for  light ; 
the  sun  being  less  bright,  and  the  air  colder  there,  we 
desire  to  obtain  all  the  light  we  can ;  and  only  to  admit 
just  so  much  air  as  is  necessary  for  wholesome  ventilation  ; 
for  which  reason  we  always  use  glass  in  our  windows. 
In  this  country  the  object  is  preceisely  the  reverse — to  get 
as'  much  air  as  possible,  and  to  exclude  the  superfluous 
light.  A  comparatively  small  aperture  will  in  this  country 
light  a  room  ;  but  without  a  free  current  of  air  a  room 
would  very  often  be  uncomfortable,  and  even  unhealthy. 
Hence  the  frequent  omission  of  glass,  and  the  numerous 
contrivances  of  verandahs,  jilmils,  chicks,  hoods  and  so 
forth,  which  are  all  intended  to  shut  out  the  light,  whilst 
the  air  is  admitted.  But  unfortunately  the  law  of  Eng- 
land being  fashioned  upon  the  wants  of  the  inhabitants 
of  that, country  has  specially  favoured  the  acquisition  of 
the  right  to  free  access  of  light,  but  has  taken  very  little 
notice  of  the  right  to  free  access  of  air.  Light  and  air 
have  Indeed  very  often  been  treated  as  one  and  the  same 
easement ;  the  right  being  looked  upon  as  the  right  to 
have  the  aperture  unobstructed,  the  owner  using  it  for 
whatever  purpose  he    pleased.      This    was  the    mode    in 


•   Xnnillfifhnr       lUilijnmu    v.     Illm ■  •  M,iilliii,,.ii,iii'iiii  l>cij  •■  .    [iii^ininiilh 

fiihhoi  rranlHiUnhhndnn.  mipia.  Ihij,  \u  I!,  |,.  I!.,  :itl|  ,3(<7  (lS7f>). 
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which   1  (h>;ilt  with  the  I'asi'  when  assessing  Uie  (hunages 
in   litujidni  V.   Klidtmmith   Karformah,*    but  the  Court  of 
Appeal    took  a    dift'erent    view.      As    1    understand    Sir 
Barnes  Peacock's  judgment,  he  considers  that  the  right  to 
air  stands  now,  as  it  did  when  AUdrcd's  case^  was  decided 
upon  the  ground  of  health,  and  that  the  Court  interferes 
upon  the  ground  ot    nuisance. •'    This  no  doubt  is  in  strict 
accordance  with  the  English  law.     It  is  the  same  view  as 
was  taken  by  Lord  Hatherly  (then  V.  G.  Wo,od)  in  Dent 
V.   Tlie  Auction  Mart  Co.,^  where  he  says  : — 'There  are 
difficulties  about  the  case  of  air  as  distinguished  from'tli'at 
of  light,  but  the  Court  has  interfered  to  prevent  the  fotal 
obstruction  of  air.'     He  then  states  that , the  obstruction 
in  that  particular  case  was  one  which  the  Cou-rt  would  recog- 
nize 'on  the  ground  of  nuisance'  and  adds  'this  is  perhaps 
the  proper  ground  on  which  to  place  the  interference" of 
the  Court,  although  in  decrees  the  words  'light  and  air' 
are  often  used  together  as  if  the  two  things  went  pari  passu. 
I  think,  therefore,  I  am  bound  by  authority  to  hold  that, 
in  Calcutta,  as  under  the  English  law,  independently  of 
Act  IX  of  1871,  the  only  right  which  can  be  gained  in  respect 
of  air  is  that  there  shall  not  be   an  obstruction  which  is  a 
nuisance  or  injurious  to  health^ 

Wherever  in  India  the  Easements  Act  is  in  force  the 
right  to  air  and  the  remedies  for  its  infraction  are  pnlarged 
beyond  the  limits  within  which  they  are  confined  by  the 
Bengal  decisions  above  cited  and  are    made  as  extensive 

1  3  B.  L.  11.,  0.  C.  J.,  18.  iiauth     Dey,      supra,  followed.      The 

*  9  Rep  ,  .58.  Delhi  and  London  Bank,    Ld.   v.  Ho.m 

»  "In  other  words    to  render  the  Z,7/.' /)(,/M.  L.  H.,  14  Cal.,   8:?9  (18S7). 

house    un;!t    tor    the    ordinary    pur-  ['lie    Court    in     the     last-mentioned 

poies  of  babitation  or  business  "   jxr  case     ( -iting     Barrow    \.    Ar''her,  2 

Sir  Baines      Peaco:k    in    Bagram   v.  Hyde,  129)  .-aid  where  there  is    sufii« 

KhAtranath    Karjormah  ,    supra.  cient  adit  for  light  it  will  be  presumed 

*T    T>..  2  E!).,238,at  page  25:^  there    will   be   suffijiont  adit   for  air, 

-  Modhoosoondun    D'-.ij     v.     Bisso  ut  p.  b'iO.  j 
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as  the  right  and  remedies  in  respect  of  light.  For  a  suit 
for  damages  is  maintainable  for  disturbance  of  easements 
provided  that  the  disturbance  has  actually  caused  sub- 
stantial damage  to  the  plaintiff.  And  where  the  easement 
disturbed  is  a  right  to  the  free  passage  of  air  to  the 
openings  in  a  house  damage  is  substantial,  if  it  interferes 
materially  with  the  physical  comfort  of  the  plaintiff 
though  it  is  not  injurious  to  his  health.'  Subject  to  the 
provisions  qj  the  Specific  Relief  Act,  sections  52 — 57  both 
inclusive,  an  Injunction  may  be  granted  to  restrain  the 
disturbance  oi  an  easement — {a)  if  the  easement  is  actually 
disturbed,  when  compensation  for  such  disturbance  might 
be  recovered  unjler  this  Act ;  (6)  if  the  disturbance  is  only 
threatened  or  >  intended,  when  the  act  threatened  or 
intended  must  necessarily,  if  performed,  disturb  the 
eas^ement.- 

It  is  immaterial  whether  light  and  air  are  admitted 
through  a  window  or  a  door.  In  case  of  obstruction,  the 
owner  of  the  dominant  tenement  is  in  either  case  entitled 
to  protection.  The  only  question  is  whether  there  is  an 
aperture  capable  of  admitting  light  and  air  and  such  aper- 
ture will  confer  the  same  legal  right,  whether  it  be  used 
exclusively  for  the  passage  of  light  and  air  and  be  termed 
a  window  or  is  intended  to  be  used  as  a  means  of  communi- 
cation and  called  a  door.  This  is  more  particularly  the 
case  in  this  country,  where,  perhaps,  except  during  the 
monsoon,  a  door  and  a  window  are  almost  the  same,  so 
far  as  the  admission  of  light  and  air  is  concerned.-' 

In  conformity  with  tlu;  English  rule  u[)()n  tho  point,  a 
right  to  unobstructed  access  of  the  south  breeze,  or  any 
other  wind,  as  such,  has  been  held  not  to  be  acquirable,  by 

•      1  Ai>t  V  ol  1882,  <i.  33,nn'l  explan-  'i  Rnlanji    HormnKJi     BoUktmlla   v. 

ation  III  to  thin   «cction  :    M^toholl's        EiUiljl  Ilnrmniji    li-llkuaUi,    8    Honi. 
Tn«-  of  EaH<nKn.'4,  21.'i.  H.  C.   I!.,  O.  ('.  J..  181.   !!»(»  (ISTI). 
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prescription,  (liouifh  it  in!ii;lil  he  acquired  by  express 
jiraiit,  by  the  law  of  India  as  it  stood  before  Act  IX  of 
IS71,'  or  under  that  Act,  or  Act  XV  of  ]877.'^  lu  the 
ease  of  Barrow  v.  Archer  already  cited  the  Court  observed 
as  follows  : — "A  plaintiff  cannot  vest  his  title  to  the  en- 
joyment of  light  and  air  (not  on  the  principle  that  if  the 
light  be  sufficient,  the  access  of  air  will  be  presumed  to  bo 
sufficient)  on  the  assumption  of  a  principle  that  having 
regard  to  the  climate  a  party  gets  a  right  t9  the  South 
wind  and  that  the  right  to  light  must  go  to  the  extent  that 
independently  of  the  light  being  sufficient,  'ne  is  eatitied 
to  a  current  of  air  the  same  as  a  current  of  water  and  'that 
to  the  extent  of  such  a  current  he  is  entitled  to  be  fVee 
from  all  obstruction.  Such  a  claim  is  in  f^ct  an  assertion 
that  a  plaintiff  gains  by  prescription  a  right  to  have  the 
current  of  air  impinge  direct  upon  his  premises  in  'uhe 
direction  the  wind  blows,  and  that  it  is  not  sufficient  that 
he  gets  air  ample  and  sufficient  for  all  sanitary  purposes, 
but  that  he  gets  it  in  the  direction  from  which  it  blows, 
undirected  by  any  obstruction  and  is  in  fact  co-extensive 
with  a  claim  to  a  prospect  the  right  to  which  has  been 
held  not  to  exist.*  Were  such  a  principle  to  be 
upheld,  the  consequences  would  be  that  to  prevent 
an  acquisition  of  right,  the  owners  of  adjoining  pro- 
perty on  all  sides  would  be  compelled  to  build  up 
against  a  party,  in  order  to  prevent  his  getting  a  right  to 
the  absence  of  everything,  that  could  obstruct  the  direct 
impinging  of  the  wind.  "*  Where  it  was  urged  that  the 
Court  should  decide  the  question  as  to  trie  existence  of 

'  Bnnram    v.      Khellranath.    Karlot-  ■"  Sec     Alty.-Ginl.      v.    DouglUy,    2 

nmh,  3  P.  L.  V-.,  O.   C.  J..  46    (1869)  ;  Vos..  »:.  452. 

Hnrrow  \.  Archer.  Cor.  %  n  {\^^i).  *  B'irrow    v.      Archer,    for.    9,    11^ 

•     »  Delhi  and  Lond'.n    Bank,  Ld.  v.  (1864)     rfollo-.ving    Wehk     •.-.    Bird,    1 

H-m   LiU    null,   T.     I.    K.,     14  Q.'.,  f.  li.  X.  S..  2681. 
KV\,   8.^1   (1887). 
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such  a  rioflit.  not  on  the  English  cases  but  according  to  the 

circumstances  of  this  country,  and  the  particular  winds 

prevailing,  and  that  a  direct  breeze  from  the  south  was 

almost  a  necessity,  it  was  held  that  it  was  equally  necessary 

for  the  Court  to  see  that  in  studying  luxury  and  comfort 

it  did  not  make  the  subservient  tenement  subservient  to 

more  than  the  law  requires,  especially  as  the  easement 

gained  is  a  curtailment  of  the  legal  rights  of  the  owner  of 

that  tenement.' 
•> 

In  coming  to  a  decision  whether  a  building  will  or  will 
noi' diminish  tlie  air  entering  the  dominant  tenement,  the 
Courc  may  consider  the  circumstance  of  the  building  being 
on  the  south  side,  from  which  the  air  comes  during  the 
hottest  season  of  the  year.'- 

The  right  to  an  Injunction  is  of  course  measurable  and  (ii)  injunctions 
limked  by  the  extent  of  the  right  sought  to  be  protected,  obstruction  of 
From  the  aforegoing  paragraph  it  will  have  appeared  that  '^"^" 
while  under  the  Easements  Act  an  Injunction  may  be  ob- 
tained to  restrain  the  obstruction  of  air  if  such  obstruction 
interferes    materially   with    the    physical  comfort   of   the 
plaintiff,  though  it  is  not  injurious  to  his  health,  in  other 
cases  the  Court  interferes  upon  the  ground  of  health,  and 
in  order  to  justify  an   Injunction  the  obstruction  must 
amount  to    a    nuisance.     In    either  case    the    principles 
regulating  the  exercise  of  protective  jurisdiction  are  those 
which    exist    for   the  prevention   of    all     torts    and    are 
contained  in  the  Specific  Relief  Act. 

There  may  be  circumstances  in  a  case  such  as  to  justify 
the  Court  in  holding  that  a  covenant  not  to  interrupt  the 
free  pa.ssagi;  of  air  to  the  house  of  a  neighbour  may  he 
implied.*^ 


'  lb.  Bo.r.  H.  C.  R..   IRI.   100  (18711, 

•  BaUinji      llnrmt'-it       ItnllhwnUa  =•  HoU    v.      l.ichfuUI    Ilrrtrrry    Co.. 

V.      Kdfiiji    llrrma^ii     Hdll'-un ll^i ,    H        111    L.  .1.,  Cli.,  (ir.'>  ;  Kiir,  In j.,  :'l  I. 
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(iii)  Lipht.  "pfverv  lUiUi  oil  liis  own  laiiil  lias  a  right  to  all  the  light 

and  air  which  will  come  to  hiiu  ami  he  may  erect,  even 
on  the  extremity  of  his  land,  buildings  with  as  many  win- 
dows as  he  pleases.  In  order  to  make  it  lawful  for  him 
to  appropriate  to  hiniself  the  use  of  the  light,  he  does  not 
require  any  consent  from  the  owner  of  the  adjoining  land. 
He,  therefore,  begins  to  acquire  the  right  to  the  enjoyment 
of  light  by  mere  occupancy.  After  he  has  erected  his 
building  the  owner  of  the  adjoining  land  ma^v  afterwards 
within  twenty  years  build  upon  his  own  land,  and  so 
obstruct  the  light  which  would  otherwise  pass  to  the 'build- 
ing of  his  neighbour.  But  if  the  light  be  suffered  to'  pass 
without  interruption  during  that  period.,  to  the  building 
so  erected,  the  law  imphes,  from  the  non-obstruction  of  the 
light  for  that  length  of  time,  that  the  owner  of  the  adjoin- 
ing land  has  consented  that  the  person  who  has  ere6ted 
the  building  upon  his  land  shall  continue  to  enjoy  the 
light  without  obstruction  so  long  as  he  shall  continue  the 
specific  mode  of  enjoyment  which  he  had  been  used  to 
have  during  that  period."' 

To  acquire  by  prescription  a  right  to  the  uninterrupted 
access  of  light  and  air  through  the  windows  of  a  dwelUng- 
house.  it  is  sufficient  that  the  building  in  respect  of  which 
the  right  is  claimed  has  assumed  the  appearance  and  out- 
ward aspect  of  a  dwelling-house  for  more  than  twenty 
years  before  the  time  of  the  commencement  of  the  suit, 
though  .not  completed  or  used  as  a  dwelling-house  for  the 
full  period  of  twenty  years  before  that  time.  When  a 
building  is  so  far  completed  as  to  show  an  intention  to 
use  it  as  a  dwelling-house  with  certain  windows  or  open- 
ings for  light  and  air,  from  that  time  it  becomes  the  duty 
of  those  who  are  concerned  in  preventing  a  prescriptive* 

J  PranjSvan^aa        Harjhwidas      v.        H..  O.  ('.  J.,  151,  noto  (ISCSl 
Mayiram    Samzldtx.    1     Uom.   H.  C 
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right  to  the  access  of  light  and  air  from  arising  in  respect 
of  such  windows  to  take  steps  to  challenge  and  hinder  the 
acquisition  of  such  right. ^ 

The  owner  of  a  house,  the  light  coming  to  which  is 
obstructed  by  an  erection  made  upon  adjoining  land  by  a 
person  who,  qua  such  adjoining  land  is  a  trespasser,  may 
possibly  have  an  action  against  the  person  causing 
obstruction,  even  though  he  has  not  obtained  by  pre- 
scription an.  easement  of  light.  But  where  the  person 
causing  such  obstruction  is  the  rightful  owner  of  the 
adjoirfingland  or  acting  with  the  permission  of  the  owner, 
no  such  action  as  aforesaid  will  lie  against  him,  unless  the 
plaintiff  has  acquired  an  easement.^ 

A  person  has  Un  absolute  and  indefeasible  right  under 
section  26  of  the  Limitation  Act  to  have  substantially  the 
same  amount  of  light  enter  his  room  through  the  parti- 
cular apertures  through  which  it  had  always  passed,  or 
to  be  indemnified  for  the  diminution  of  the  light  caused.^ 

The  full  prescriptive  right  to  light  is  thus  the  right  to 
so  much  light  as  has  flowed  through  the  particular  aper- 
ture or  apertures  during  the  prescribed  period.  But  the 
right  in  respect  of  the  remedy  for  its  infringement  is  sub- 
ject to  limitation  and,  therefore,  the  remedy  for  distur- 
bance of  a  prescriptive  right  to  light  depends  upon  the 
obstruction  of  such  light  as  is  sufficient  for  the  comfort- 
able use  and  enjoyment  of  the  dominant  tenement  if  a 
dwelling-house,  or  for  its  beneficial  use  and  occupation  if 
a  place  of  business. 

'  J'r'injiffiii'I'ix       II trjirauila"        \.  *  I'lniniav     Klirin     v.      Muhammad 

Mayaiam      SnmitlduK,      I     Uoni.      II.  Khun,  I.  L.  K.,   Ill  All..   I5:j  (iSltfi). 

('.  R. .').('.  J..  H«  (IK<i3);  Mcc  i5/j»//wH  '^  Kadarhhai   \.     /iahimhhal,     I.    L. 

Mnhun  Urnitrjfr   V.  Kllioll.  G  \i.  L.  n.,  \'..,      13     JJoin.,    «7fl    (ISS'.I).      If    (ho 

S.")  (1870)  nt   to    tho    mho  of    Mliutk-iH  property     haw      bofii    (liiniiiiMhcil    in 

on  windowB,  too  "Ohanatham    Xilhivt  value,  thu    plniniifT    in  eiititli-d  to  re- 

Xrirlk-'irni    v.     Mnrffn     Raw    Chmi'lrti  rover    (liiiniipcK,     Ixicktrxtccn  v.  7'nt- 

f'li.  I.  r,.   l:..  IS    I'.oiii.,  •iHil  (l^'.U).  iirkniilh  l'i:mmiiHi<l:.  Cor..  !)"   MS(!!',. 
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• 

It  is  not  every  speculative  exclusion  ol  li^^'ht  or  even  sen- 
sible (liininution  of  li<flit  that  gives  aright  of  action,  l)nt 
such  a  diminution  of  light  as  really  makes  the  premises 
to  a  sensible  degree  less  fit  for  occupation  or  business.' 

"Sir  Barnes  Peacock  lays  down  substantially  the  same 
rule  as  to  interference  with  light  as  was  laid  down  by  Lord 
Cranworth  in  Clarice  v.  Clarke^'  and  was  adopted,  by  the 
Lords  Justices  in  Robson  v.  Whittingham}  In  Bagram 
v.  Khettranath  Karformah,^  it  is  said  :  'R  would  be 
unreasonable  to  presume  that  the  owner  .^f  the  servient 
tenement  intended  to  grant  a  right  to  the  use  of  '\more 
light  than  was  necessary  for  the  comfortable  and  .  con- 
venient habitation  of  the  dwelling-house  or  that  he 
intended  to  increase  the  value  of  his  neigh'bour's  house  by 
reducing  the  value  of  his  own  land.  Principles  of  general 
convenience,  upon  which  the  presumptions  of  right  to 
light  by  prescription  or  grant  depend,  require  that  lights 
in  a  dwelling-house,  which  have  been  uninterruptedly 
used  for  a  long  time,  should  not  be  darkened  so 
as  to  render  the  house  unfit  for  comfortable  habita- 
tion, but  they  do  not  require  such  a  presumption  as 
would  impede  the  erection  of  buildings  on  the  servient 
tenement  which  would  not  deprive  the  dominant  house 
of  any  degree  of  what  was  reasonably  necessary  for 
comfortable  habitation.  '  , 

The  case  of  Bagram  v.  Khettranath  Karjorm.a¥  lays 
down  the  law  independently  of  the  Indian  Statute  in 
accordance  with  the  English  Chancery  ,  decisions  inde- 
pendently of  the  English  Statute  ;  and  this  I  must  accept 

'  Barroto  v.     Archer,    C!orj'toD,    11  habitation  of  the  house." 
(1864)  ;    and  fee   Baiiram  v.  KhHtra-  »  L.  H.,  1  Ch.,  App.,   16. 

nath  Karjormah,     3  B.     L.  R.,  0.  C.  •  L.   I!.,   1  Cb..  442. 

J.,  54.     "There   is  no   injury    if  the  *  3  R.    L.    H.,    0.    C,  18  at    p.    50 

plaintiff  has     still   as  much    light  as  (1869). 
is     necessary    for     the    comforteble  •  Ihid, 
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as  the  law    of  Calcutta  also,    namely,  that  by  enjoyment 
only  the  right  to  so  much  air  can  be  gained  as  is.  necessary 
to  avoid  a  nuisance,  and  only  the  right  to  so  much  light  as  • 
is  necessary  for  comfortahle  habitation.  "' 

A  plaintiff  is  entitled  to  stand  on  his  right  and  not  to 
depend  upon  the  degree  of  consideration  which  the  defend- 
ant may  show  him  from  time  to  time.  So  it  is  no  answer 
to  say  that  there  will  be  reflected  light  from  the  wall 
of  the  new  and  obstructing  building  when  it  is  whitewash- 
ed. A  plaintiff  is  not  bound  to  put  up  with  reflected  hght 
even  K  it  would  not  be  incomparably  less  than  the  direct 
sky-light ;  moreover,  there  is  no  means  of  ensuring  the 
wall  being  kept  whitewashed,  or  in  a  state  to  reflect  light. '^ 
When  a  room  was  made  so  dark  that  the  plaintiff  opened  a 
sky-light  which  helped  to  illuminate  all  the  rooms  at  date 
of  suit,  the  Court  observed  that  a  person  was  not  bound 
to  open  a  sky-light  in  his  roof  because  his  neighbour  blocks 
the  light  and  air  out.^ 

The  right  to  unobstructed  light  is  not  diminished  by  the 
circumstance  that  the  possessor  of  that  right  has  either  by 
purchase  from,  or  by  the  free  gift  of,  any  other  person,  or 


'  Modhooaoodun  Dei/  v.  liissc- 
n'l  th  Dey,  J  5  B.  L.  H.,  370,  37 1  ( 1 875 ) ; 
and  Bee  Benode  Coomnree  Dassee  v. 
Soudiminey  Dossee,  1.  L.  H.,  16 
Cal.,  256,  257  (1889)  L-i  person  is  en- 
titled to  so  mu<;li  use  nnd  aoc<;ss  of 
light  a«  is  reasonably  necessary  for 
the  comfortable  habitation  of  his 
premises,  and  to  bo  irjuch  of  the  use 
and  access  ff  air  as  may  bo  neces- 
sary to  prevent  his  premises  being  ren- 
dered unfit  for  habitation  or  busi- 
ness]. Sec  also  Thr.  Delhi  and  l^n- 
don  Hank  v.  II cm  Lull  Ihilt,  1.  L. 
'H.,  14  Cal.,  h;J!)  (IH87):  JamnaduH  v. 
Atmnram,  I.  I>.  H.,  i  Bom.,  133 
(1877).  There  are  cases  in  wliit'li  tiic 
Court  wi'l  intcrfirc  ulun  (In-  <,li-liii'- 


tion  is  slight  and  injury  trifling,  but 
these  arc  very  rare  and  depend  upon 
exceptional  circumstances,  Coddaid 
on    Easements,  471'. 

'  lialanji  Uormasji  BoUlewaUa 
\.  Edulji  IIormaMJi  liottlcwalla.  S 
Bom.  H.  C.  R.,  181.  101,  1!J2  (1871) 
citing  Straight  v.  Burn,  L.  R.,  .5  L'li. 
App.,  163;  and  Dent  v.  Auclimi 
Mart  Co.,  L.  R.,  2  Eq.,  2^8;  Vha- 
nasham  Nilkant  Xadk-anii  v.  Mm- 
ohn  Ramchandra  I'ai,  I.  L.  H..  |^ 
Horn.,  474,  479  (l8!t|):  |l)utseealM. 
ib.,  p.  486  in  appeal].  Dhunjilihuii 
C'nivaiji  Hmrigai  v.  Lisboa,  I.  L.  H., 
13  Horn.,  262,  266(1888). 

•  LarkcralvKii  v.  J'aranianick,  Cor., 
!)2  (iMtll). 
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hy  the  ojunation  of  any  Act  of  the  Logislaturc  obtained 
other  liorht  in  addition  to  that  which  he  had  a  prescriptive 
right  to.^  The  owner  of  ancient  lights  may  improve  his 
light  but  must  not  increase  it.''^ 

Where  there  was  a  roof  to  the  plaintiff's  verandah,  not 
of  a  permanent  character,  built  by  the  orders  of  the  plain- 
tiff himself,  the  effect  of  which  was  to  intercept  the  direct 
sky-light,  and  it  was  contended  by  the  defendant  that,  as 
the  plaintiff  had  diminished  his  light  and  air^by  his  own 
act,  the  question  of  material  diminution  of  comfort  must 
be  determined  with  regard  to  that  diminished  light ;  ft;^^was 
held  that  as  the  evidence  showed  that  the  plaintiff  had' put 
a  covering  to  the  wooden  rafters  which  could  be  placed 
or  removed  according  to  circumstances,  he  had  done  no- 
Thing  which  could  be  deemed  equivalent  to  a  surrender  of 
his  light,  or  disentitle  him  to  the  same  amount  of  light  4nd 
air  as  he  enjoyed  when  he  first  took  possession  of  the  pro- 
perty. A  person  may  wish  to  accommodate  the  light  and 
air  to  the  season  of  the  year,  but  that  is  no  reason  why 
he  should  be  deprived  of  it  at  all  times. '^  So  the  fact  that 
a  window  is  not  often  opened,  and  that  in  the  monsoon 
windows  are  closed  at  the  foot  by  dammar  and  tiles  to 
keep  out  the  wet,  is  not  an  objection,  as  a  plaintiff  may 
regulate  his  use  of  his  windows  any  way  he  likes.* 

Under  the  Easements  Act  also  a  suit  for  disturbance  of 
easement  will  lie,  provided  that  the  disturbance  has  ac- 
tually caused  substantial  damage  to  the  plaintiff  :  that  is, 


1  Ghnwtnliam      Nilknnt       Nadkarni  on   site   of    an  *ancient  building,  see 

V.  Moroba  Ramchandra  Pai,  I.   L.   R.,  Pendarres    v.   Munrn,   L.    B.,  1892,  1 

IS  Bom.,  474,    478,    follo-wiug  Dycw'  Ch.,  611. 

Cn.  V.  Kintj,  L.  R..  9  Et;.,  438,  442.    .       "  Ratanji    Hnrm/isji   BottlevxiUn  v. 

*  Taplivg  V.  Jones,  11  H.  L.,  290  ;  Edalji    Hormasji    Bottlewalla,  8  Boa-. 

see  Lachersteen   V.    Paraimnick,  Cor.  H.  C.  R..  181,  190,  191  (1871). 

92      (1864)  •      PfovabutP>t     Dahee     v.  *  Dlmnjihhny    Cowaaji   Umrigar   v. 

.  Mohendro  Loll   Boae,   T.  L.  H.,  7  Cal.,  Lisbon,   I.   L.  R.,  13  Bon>.,   252,   25« 

4.53(1881):  as tp new  building, erected  (1888). 
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where  e'S'idence  of  the  easement  is  affected,  or  the  value  of 
the  dominant  heritage  is  materially  diminished,  or  the 
damage  interferes  materiall}'  with  the  phyiscal  comfort  of 
the  plaintiff  or  prevents  him  from  carrying  on  his  accus- 
tomed business  in  the  dominant  heritage  as  beneficially  as 
he  had  done  previous  to  instituting  the  suit.' 

Kekewich,  J.,  in  a  recent  case*  has  summarised  the  law 
relating  to  the    remedies  available-  upon  obstruction   of 
light" as  follows  :   "  There  are  two  classes  of  cases.     If  you 
interfere  with  the  access  of  light  to  a  man's  window  to 
thfe* extent  of'^  per  cent.,  or  3  per  cent.,  or  even  perhaps  10 
per  tent.,  or  more,  where  it  enters  in  large  quantities  the 
CoUrt.  declines  to  interfere.     Sir  George   Jessel  used  to 
say  that  was  a  oase  in  which  no  action  could  be  maintained 
either  in  law  or  in  equity.     No  jury  would  give  damages, 
and  the  Court  of  Chancery  would  not  grant  an  Injunction. 
Then  there  is  a  second  class  of  cases,  where  there  is  an  in- 
terference of  light  of  a  serious  character,  but  yet  not  really 
a  practical  interference  with  the  comfortable  enjoyment 
of    the    plaintiff's   premises.     For   that     probably   small 
damages    would    be    sufficient.     Then    there    is    a    third 
class  of  cases,  where  the  interference  is  of  a  grosser  kind  ; 
there,  of  course,  an  Injunction  would  follow  with  costs.  " 
If  a  landlord  conveys  one  of  two  closes  to  another  he 
cannot  afterwards  do  anything  to  derogate  from  his  grant.^ 
But  the  maxim  that  a  grantor  shall  not  derogate  does  not 
entitle  a  grantee  of  a  house  to  claim  an  easement  of  light 
to  an  extent  inconsistent  with  the  intention  to  be  implied 
from  the  circumstances  existing  at  the  time  of  the  grant 
and  known  to  the  grantee.' 


,      '   Ar-t  \'   ni    1882.   '.  :«.  .{•  ('■'.,  \..  R.,   18!)t.   i  <'li  ■   -If-'. 

*  lyaz-nun  V.     Artistic    I'hulmjrnpliir  *   liirwimjhnm      Dudlnii    tb    lislriil 
Compint/,    1897,   L.   H..  2  C'li.,l.M8.  liunl.ii'.,  r.,.  v.  ff-.w,  :iK  Cli.  D.,  2i>i>. 

•  Aldin  \ .  Ltlim'r  Clark    Muirhta<l  *■ 
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(iv)     Injunc- 
tions ngnin^t 
obstruction 
of  light. 


BoUktpatta  V. 
BottlewaUai 


According  to  section  35  of  the  Indian  Easements  Act 
(which  substantially  expresses  the  rule  applicable  in  terri- 
tories to  which  the  Act  does  not  extend)  subject  to  the  pro- 
visions of  the  Specific  Relief  Act  relating  to  Injunctions, 
an  Injunction  may  be  granted  to  restrain  the  disturbance 
of  an  easement  (a)  if  the  easement  is  actually  disturbed, 
when  compensation  for  such  disturbance  might  be  recover- 
ed ;  (6)  if  the  disturbance  is  only  threatened  or  intended 
when  the  act  threatened  or  intended,  must  necessarily,  if 
performed,  disturb  the  easement. 

Where  there  has  been  an  obstruction  of  ?in  eas^paSnt 
to  light  and  air,  the  question,  whether  the  relief  should  be 
by  way  of  Injunction  or  damages,  is  one  'of  no  little  diffi- 
culty.' In  an  early  case  in  the  Calcutta^  High  Court,'- 
the  rule  was  stated  to  be  that,  if  it  be  satisfactorily  shown 
that  the  building  when  erected  will  materially  lessen  the 
enjoyment  of  light  and  air  to  which  the  plaintiff  lays 
claim  by  right,  then  the  Court  will  interfere  by  Injunc- 
tion. 

The  decisions  of  the  English  Courts  (bearmg  upon  the 
principles  regulating  the  grant  of  an  Injunction)  down  to 
the  years  1871,  1888,  and  1894,  respectively,  have  been 
reviewed  in  the  Bombay  High  Court  by  Sargent,  C.  J.,  in 
three  judgments  from  which  the  following  excerpts  are 
taken.  In  the  first  of  those  cases,  decided  prior ^  to  the 
passing  of  the  Specific  Relief  Act,'  he  said  : — 

' '  Now  the  Court  of  Chancery  in  England  has,  in  the 
course  of  the  last  seven  and  eight  years,  had  frequently 
to  consider  the  question  of  obstruction  to  light  and  air, 
and  the  principles  upon  which  the  Court  will  interfere  by 


'  Kadarbhai  v.  Rahimbhai,  I.  L. 
K.,  13  Bom.,  «76  (1889). 

*  barrow  v.  Archer,  Coryton,  10, 
II    (1861). 


»  Ratanji  H.    Botthwalla    v.  Edalji  ^ 
H.     UottlewaUa,  8    Bom.     H.   C.    R., 
181,    186—189  (1871). 
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Injunction  either  to  prevent,  or  prohibit  the  continuance 
of,  the  alleged  obstruction.  The  perusal  of  those  cases 
beyond  question  leads  to  one  conclusion — a  conclusion 
referred  to  by  the  present  Lord  Chancellor  when  sitting  as 
Vice -Chancellor  Page  Wood  in  the  case  of  Derd  v.  Auction 
Mart  Co.,^  namely,  that  there  are  many  obvious  cases  of 
new  buildings  darkening  those  opposite  to  them,  but  not  in 
such  a  degree  that  an  Injunction  could  be  maintained  or 
an  action  upon  the  case,  which,  however,  might  be  main- 
tained in  many  cases  which  coiild  not  support  an  Injunc- 
ticf).^  When,*  however,  we  pass  to  the  application  of  that 
proposition  to  the  varying  circumstances  of  alleged  ob- 
sti'uctions,  we  fAid  that  the  learned  judges,  be  they  Vice- 
Chancellors  or  Chancellors,  have  differed  materiallv  both 
in  their  mode  of  stating  the  principles  upon  which  that 
do7trine  is  to  be  applied  and  still  more,  perhaps,  in  the 
application  of  the  doctrine  to  the  actual  circumstances 
before  them  Now  the  earliest  of  the  recent  cases  in  which 
the  matter  has  been  fully  considered  is  that  of  Jackson  v. 
The  Duke  of  Newcastle,  before  Lord  Westbury.  His 
Lordship,  after  referring  to  the  judgment  of  Lord  Eldon 
in  The  Attorney -General  v.  Nichol,^  says  :  '  The  foundation 
of  the  jurisdiction  appears  to  be,  that  injury  to  property 
which  renders  it  in  a  material  degree  unsuitable  for  the 
purposes  to  which  it  is  now  appHed,  or  lessens  considerablj' 
the  enjoyment  which  the  owner  now  has  of  it.  The  Court 
considers  that  inj  ury  of  this  nature  does  not  admit  of  being 
measured  and  redressed  by  damages.'    In  Johnson  v.  Wyatt* 


'  Dent  V.  Auction  Marl    Co.,    1..  I'...  .lamiiadaa     Sliankarlal      v.    Atmaram 

2  E<\;  23h  (IStWi).  Ilarjimn.  I.  L.  H.     2    Bom.,  130.  Vil 

•  Jackson     v.     77it    Dakt   o/     A'etr-  (1877). 

catlU,-  3.3     I,.     .J..     Ch.,  698.     It  haH  ■>  The   Altomeu-Oeneral    v.     Siclul, 

been    »tftt<!<l     thnt     the     [iriiK'iple   of  16  \'oh.,  342. 

law   ill     thin     ra«f'     npprfirs   to   hnve>  *  ./,Ji,is,,n  v.   Wyalt,    23  L.    .)..  Ch.. 

been   wiilmfrl     \>y    re-ceiit    (IcciHioiiH ;  H'.H. 
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before    the    Lords   Justices,    tlie     Lord    Justice   Turner 
says  :     I  think  that  at  all  events  a  plaintiff  coming  to  this 
Court  for  its  interference  in  a  case  of  this  nature  is  bound 
to  show  that  the  obstruction  is  such  as  will  render  the  house 
occupied  by  him,  if  not  of  less  value,  less  fit,  or  at  least 
substantially  less  comfortable,  for  the  purposes  of  occupa- 
tion.'    In  Dent  v.  Auction  Mart  Co.,^  the  present  Lord 
Chancellor,    then    Vice-Chancellor,  Wood,    having,    as  he 
says,  considered  the  question  in  every  possible  .way,  arriv- 
ed at  the  conclusion  that,  when  substantial  damages  would 
be  given  at  law,  as  distinguished  from  some  small  sum*-t5. 
£10,  or  £15  -the  Court  would    interpose  by  Lijuncfion, 
However,  he  admits  that  he  feels    some,  difficulty  with 
reference  to  recent  authorities,  and  that  the  decision  of 
the  Lords  Justices  in  Rohson  v.  Whittinghani^    is  scarcely 
reconcilable  with  such  a  principle.     In  Martin  v,  Headda,^ 
Vice-Chancellor    Kindersley    says,   that   whenever    it    is 
shown  that  the  comfort  or  enjoyment  of  a  man  or  of  his 
family  in  the  occupation  of  his  house  is  seriously  interfered 
with,  there  is  sufficient  ground    for  the  interference  of  the 
Court :  and  lastly,  in  SiaigJU  v.  Burn,^  Lord  Justice  Giffard 
says  :  '  I  take  the  course  of  this  Court  to  be,  that  when 
there  is  a  material  injury  to  that  which  is  a  clear  legal  right, 
and  it  appears  that  damages,  from  the  nature  of  the  case, 
would  not  be  a  complete  compensation,  this  Co.urt  will 
interfere  by  Injunction." 

The  statements  of  the  learned'  judges  in  the  two  last 
cases,  taken  together,  seem  to  me  to  be  as  Jucid  and  com- 
plete an  exposition  of  the  principle  on  which  the  Court 
interferes  in  cases  of  this  nature  as  the  subject  admits   of. 


•  Dent    V.     Awti'in     Marl   Co.,    L.  4J?5  (1865).                                                   > 

H.,  2  Eq.,  238  (1866).  *  Staighi   v.    Burn,     Im   R.,   5   Ch. 

»  L.   R.,  1  Ch.  App.,  442  (1866).  Ai)p.,   163  (1869). 
•f  Martin  v.  Headon,  L.    R.,    2    Eq., 
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It  is  to  be  remarked  that  in  both  those  cases  the  learned 
Judges  said  they  would  have  granted  a  mandatory  In- 
junction, had  it  been  asked  for  in  the  first  case  and  had 
the  question  been  before  the  Court  at  the  hearing  in  the 
latter. 

In  Dent  v.  Auction  Mart  Co.,-  an  Injunction,  both  pre- 
ventive and  mandatory,  was  granted ;  and  in  Johnson  v. 
Wijatt^  the  question  before  the  Court  involved  the    right 

> 

to  an  Injuiaction  of  either  description.     It  is  clear,  I  think, 
therefore,  that  the  learned  Judges  had  the  remedy  by 
maffdatory  Injunction  in  contemplation,  when  they  laid 
dojvn  the  principle  upon  which  the  Court  interferes.     This 
is  clearly  so  with    respect    to  Lord    Westbury    from  his 
Lordship's  reAiarks  in  Isenberg  v.  East  India  House  Estate 
Company.^    He  says  :   '  The  remedy  given  by  the  Common 
Law  for  a  grievance  of  this  description  is  an  action  for 
damages — that  action  is  liable  to  be  resorted  to  so  long  as 
the  cause  of  damage  continues.     Upon  that  ground,  and 
by  reason  also  of  the  damage  in  many  cases  not   admit- 
ting of  being  estimated  in  money,  this  Court  has  assumed 
jurisdiction.     Now  this  jurisdiction,    so  far   as  it  partakes 
of  the  nature  of  a  preventive  remedy — that  is,  prohibition 
of  further  damage,  or  an  intended    damage-is  a  jurisdic- 
tion that  may  be  exercised  without  difficulty  and  rests  upon 
the  clearest  principles.     But  there  has  been  superadded 
to  that  the  power  of  the  Court  to  grant  what  has  been  de- 
nominated   a    nmndatorif    Injunction,    that    is,  an  order 
compelling  a  ^lefendant  to  restore  things  to  the  condition 
ill  which  they  were  at  the  time  when  the  plaintiff's  com- 
plaint was  made.     The  exercise  of  that  power  is  one    that 
must  be  attended  with  the  greatest  possible  caution.     1 


'  1..  i:..  1  K,.,  ::;jK(iH(iii).  •  :n  L.  .!.,  Ch.,    392    (ls«."Vi.    .Soe 

•  'X.\  I,,  .f.,  (,'h.,  .'!!•(  (IHIII).  iilsicniMfo  inniiilatorv  Iiiiuiictinny.  itoft. 
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think,  without  intending  to  hiy  down  any  rule,  that  it  is 
confined  to  cases  where  the  injury  done  to  the  plaintifE 
cannot  bo  estimated  and  sufficiently  compensated  by  a 
pecuniary  sum  that  is,  according  to  his  Lordship's 
remarks  in  Jackson  v.  Duke  of  NeivcasthJ  when  the 
interference  with  the  light  and  air  renders  it,  in  a 
material  degree,  unsuitable  for  the  purposes  to  which  it 
is    applied.' 

In  Diirell  v.  Pritchard,'-  Lord  Justice  Turner  *ays  :  '  The 
authorities  upon  this  subject  lead,  T  think,  j^o  these  c<^- 
clusions,  that  every  case  of  this  nature  must  depend    ikpon, 
its  own  circumstances,  and  that  this  Court  will  not  inter- 
fere by  way  of  mandatory  Injunction,  except  in  cases  in 
which  extreme,  or,  at  all  events,  very  sertous,   damages 
will   ensue  from  its  interference  being  withheld.'      The 
language  used  by  Lord  Westbury  and  Lord  Justice  Turner 
is  undoubtedly  somewhat  stronger  than  that  employed 
.   by  the  learned  Judges  in  the  more  recent    decisions    in 
1860,  of  Dent  v.  Auction  Mart  Co.;'  Martin  v.    Headon,* 
and  Staight  v.  Burn,''  and  shows,  doubtless,  that  the  ten- 
dency   of   the   decisions  is  towards  a  less  sparing  exercise 
of    the    jurisdiction    than   formerly    prevailed,    and  that, 
too,  on  the  ground  that  the  interference  with  light  and 
air  is  not  merely  a  nuisance,    but    an    interference  with 
that  which,  as  Vice-Chancellor  Kindersley  says  in  Martin 
V.  Hiudon,'^  is,  as  a  matter  of  principle,   just  as  much 
part  of  the  property  of  a  man  as  his   land  or   his  house, 
and  just   as   much    entitled  to  protection,  as  any  other 
property."' 


'   XiL.   l.,Ch.,  698(18«3).  «   I.,    l!.,   l'    lv|.,  4-'.">  (1865). 

'  I..  H.,  1  Ch.  App.,  244  (186.5).  ■»   lialaiiji   H.    Bntlkwalla   v.   Edal- 

»  L.  U.,  2  Ef|.,  238  (1866).  ji  II.  Hntlleualla,    8  Bom.    H.  C.  R., 

*  L.  !{.,  2  E<|.,  425  (186r}).  ().     C.     J.,       JS6— 1811     (1871),     per 

»  L.   H.,  5  Ch.  App.,  163(1869).  Sargent,  C.J. 
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The  same  learned  Judge  again'  in  1888,    subsequent    to  Dhvxjmoy 
the  date  of  the  passing  of  the  Specific  Rehef  Act,  review-  g^x^Lishm!' 
ed  the  English  decisions  to  date,   saying  as  follows  : — 

'  *  The  power  of  the  Courts  of  India  to  grant  a  perpetual 
Injunction  is  determined  by  the  Specific  Relief  Act,  I  of 
1877,  section  54,  which  provides  that  the  Court  may 
grant  such  an  Injunction  '  when  the  defendant  invades, 
or  threatens  to  invade,  the  plaintiff's  right  to,  or  enjoy- 
ment  of,  property ;'  and  '  where  the  invasion  is  such 
that  pecuniary  compensation  would  not  afford  adequate 
reu^.'  It  is  to  be  remarked  that  this  limitation  of  the 
power  of  granting  an  Injmiction  is  identical  ivith  the 
conditions  ufon  which  the  Court  of  Equity  in  England  has 
always  asserted,  the  jurisdiction  of  granting  'preventive  re- 
lief in  cases  of  this  nature.  In  Attorney -General  v.  Nichol,^ 
L6rd  Eldon  says,  'that  the  foundation  of  the  jurisdiction 
appears  to  be  that  injury  to  property  which  renders  it  in 
a  material  degree  unsuitable  for  the  purposes  to  which  , 
it  is  now  applied,  or  lessens  considerably  the  enjoyment 
which  the  owner  now  has  of  it.  The  Court  considered 
that  injury  of  this  natore  does  not  admit  of  being  measur- 
ed and  redressed  by  damages.'  In  Staight  v.  Burn,^ 
Lord  Justice  Giffard  says  :  '  I  take  the  course  of  this  Court 
to  be,  that  when  there  is  a  material  injury  to  that  which 
is  a  clear  legal  right,  and  it  appears  that  damages,  from 
the  nature  of  the  case,  would  not  be  a  complete  com- 
pensation, the  Court  will  interfere  by  Injunction.'  By 
Lord  Cairns', Act  (21  and  22  Vic,  c.  27),  the  Court  of 
Chancery    is     empowered,     if     it    thinks    fit,    to    award 


'    l)hiiii)ilihiiy      ('(itmiji        Vmriyar  fliin   phhc    no    liijiiiiction    wiiH  given, 

V.    Linltna,   I.    L.    H.,    13     Ifoiii.,    :jr)2,  l)iit    the    jiltiintifT    ■huh     lirld   entitled 

269— 2fJ2  (1888);    followed  ii»  Sultan  to  HubHtiintiai  dnnmgcs. 
Savnz  Jvng    v.    liimtotiiji  Xatiahlifii.  *  1(5    \'e«.    .Iiin.   ill    |).    .'tl'J   (ISd!)). 

I.    I-.    I'..,  2(»  Horn.,    704     (IWHJ).      In  •  .ifli.  App..  ItCl.  at    p.  III?  (IS(i!)). 
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damages  instead  of  grantnig  an  Injunction  in  cases  falling 
within  its  jurisdiction,  and  since  that  Act  has  had  to 
exercise  the  same  discretionary  power  when  the  question 
has  arisen  whether  damages  or  preventive  relief  should 
be  granted.  The  particular  of^"ect  of  that  Act  does  not 
appear  to  have  received  much  consideration,  until  the 
entire  question  of  the  right  to  ancient  lights  and  the  ap- 
propriate relief  in  cases  of  obstruction  was  examined  by 
Sir  G.  Jessel  in  Aynsley  v.  Glover}  The  fuU.  discussion 
it  then  received  makes  it  unnecessary  to  refer  to  earlier 
authorities.  The  Master  of  the  Rolls  in  that  case,  ^fTer 
discussing  the  earlier  decisions,  which  doubtless  reve{)l  a 
great  vaiietv  of  opinions,  expresses  his  own  view  to  be 
'  that,  wherever  an  action  can  be  maintained  at  law  and 
really  substantial  damages,  or  perhaps,  I  should  say, 
considerable  damages,  can  be  recovered  at  law,  there  ifhe 
Injunction  ought  to  follow  in  equity,  generally,  not  uni- 
versally.' He  then  refers  to  Lord  Cairns'  Act,  and  points 
out  that  the  Act  gives  a  new  power  to  the  C^ourt, 
purely  discretionary,  to  substitute  damages  in  cases  in 
which,  before  the  passing  of  the  Act,  this  Court  would 
have  granted  an  Injunction  expressing  an  opinion  that 
it  is  'a  reasonable  discretion  and  must  defend  upon  the 
special  circumstances  of  each  case  whether  it  ought  to 
be  exercised  '  ;  and  as  an  illustration  of  its  application, 
he  refers  with  approval  to  Curriers'  Company  v.  Corbett"^ 
as  showing  that  where  the  defendant's  building  has  been 
already  erected,  the  Court  will  take  into  ^consideration 
the   fact   of  the  injury  to  the  plaintiff  being  of  a    slight 

'  L.   K.,   18  Eq.,    456  at  pp.  553,  Justice  Pearson  in    Jlollatid    v.    Wt>r- 

554  and  655  (1874).      "In  our  opin-  ley,  per  Edge,  C.J.,     and    Knox,  J., 

ion  the  rule  of    law    in    such  cases  in   Yaro  v.  Sana-ullnh,    I.    L.  K.,  19 

(light  and    air)    was    correctly    laid  All.,  2.59,  260  (1897). 

down  by  Sir  George   Jessel  in  Ayn.s-  •  2  Dr.  &  Sm.,  366  (1865). 
ley    V.   Glover,  and  by  the     late  Mr. 
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nature  (although  sufficient  to  sustain  an    Injunction)  as 
contrasted  with  the  serious  damage  to  the  defendant. 

The  subsequent  decisions  by  the  Master  of  the  Rolls, 
Smith  V.  Smith,\  and  Krehl  v.  Burrell,^  afford  further, 
illustrations  of  the  principle  on  which  the  discretion  vest- 
ed in  the  Court  of  Equity  of  awarding  damages  in  lieu  of 
an  Injunction  should  be  exercised.  In  Holland  v.  Wor- 
Uy,^  Mr.  Justice  Pearson,  after  referring  to  the  above  de- 
cisions by  8ir  G.  Jessel,  laid  down  tlie  rule  which  he  said 
he  thought  would  be  in  accordance  with  the  view  of 
the  j)Iaster  of  the  Rolls,  that  in  those  cases  where  the 
injufv  would  not  be  so  serious,  where  the  property  mio^ht 
stifl  remain  tho  plaintiff's  and  be  as  substantially  use- 
ful to  him  as  it  wa,s  before,  the  Court  may,  if  it  thinks 
fit,  exercise  the  discretion  given  it  by  the  Act,  and  in 
th£^  case,  after  pointing  out  that  the  property  would  not 
be  useless  for  the  purpose  for  which  it  was  employed,  he 
held  that,  "  lookmg  at  the  nature  of  the  property,  and 
considering  its  .situation  in  the  heart  of  a  great  citv  like 
London,"'  he  would  not  be  wrong  in  exercising  his  dis- 
cretion by  giving  the  plaintiff  damages.  .  This  case  has 
been  referred  to  in  terms  of  implied  disapproval  by 
Bacon,  V.  C,  in  Greenwood  v.  Homsey,*  and  it  may  be 
that  Mr.  Justice  Pearson's  ruling,  which  undoubtedly 
moflifier\  the  generally  received  practice  of  the  Court  of 
Equity,  may  not  be  followed  in  England. 


1   L.    I?..    20   Km-.'  SfK),   Mt    p.    r.05  «  L.  H.,  33  f'h.  Div..   471.  at  ,..  47« 

(>»75).  (1N8H).      In    Salioml    Tele phonr  Com- 

*  L.  H.,  7  f'h.  Oiv.,   .">r.l,  111  |i.  r>.")4  /««;/  v.  Balder,  L.   I{.    (|H!)3).    2    Cli. 
(1877).  I!»(l,      Kc'kewich,      J.,      nforiiiin     to 

•  L.    K.,    26   i'h.    J>iv.,   Mit,    at    p.  llnlUind  \.    Work;/,    K«ifi    '•   tliat   .•a.'<c 
»  fi87  (1884)  ;  fhiH    'nue    wax  approvi-d  has   not     coimiiaiulcd     tlio    approba- 

in    Yaro    v.    Snn/i-illali,  I.  I,.    I:.,   Hi  (ion   of    the    profession."      See    alao 

All.,  250.  2f((l  (18!)7),    V.  ««//•.   p.  4  (2,  Marlin  \.  Prin,  ]..  U.    (1804).    I  f'li., 

Note  I.  27<J.  2811. 
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The  questioih,  however,  whether  damages  are  a  sufficient 
compensation,  does  not,  ive  think,  present  itself  to  the  Courts 
of  this  country  in  precisely  t/ie  same  manner  and  form  as 
'  it  does  to  a  Court  of  Equity  in  England.  This  latter  Court, 
in  awarding  damages  under  Lord  Cairns'  Act,  exer- 
cises a  discretionary  power  in  departing  from  the  speci- 
fic relief,  which  it  had  hitherto  exclusively  afforded  ; 
and  could  scarcely  be  expected  to  take  so  broad  a  view 
of  the  subject  as  the  Courts  of  this  country,  wliose  '  duty  ' 
it  is  under  the  Specific  Relief  Act  not  to  fjrant  an  In- 
junction where  damages  offered  adequate  compensation. 
The  result  has  been  that  this  Court,  has  in  several 
cases  adopted  the  view  taken  by  Pearson,  J.,  as  being 
one  which,  if  applied  with  caution,  ife  suited  to  the 
circumstances  of  this  city,  which  from  its  nature  can 
in  most  parts  of  it  only  extend  itself  vertically  upwards  ; 
and  we  think,  therefore,  that  it  ought  to  be  considered 
as  the  general  practice  of  this  Court,  although  doubtless 
one  to  be  administered  with  much  care  and  with  due 
regard  to  the  special  circumstances  of  each  case.^^^ 

Again,  in  a  still  later  case*  decided  in    1894,  the  same 

learned   Judge   again     reviewed    the    English     decisions 

and  their  bearing  upon  the  provisions  of    the    Specific 

Relief  Act  as   follows  : — 

Ohanasham  "  ^^  ^^^^^  stage,  it    wiU    be    convenient,  I    think,    to 

Nadiarni  v     '  Consider  the  authorities  bearing  on  this  class  of  questions. 

c?Mndm ^p"}      '^^^ Enghsh  cases  were  discussed  at  length  in  Dhunjibhoy 


I  Dhunjibhoy      Cowasji       Umrigar  200  (iKt)?),  v.  anfe,  jj.   442. 

V.  Lishoa,  I.  L.  K.,  13     liom.,  259 —  '  Gltanasliam  Nilkant    Nadkarni  v. 

262(1888),    per  Sargent,    C.J.      The  Mwoha   Ramchandm     Pai,   I.    L.   K., 

rule  in  Holland    v.   Worky    was  also  18    Bom.,   474,     483,    484,    487—489 

loWovicd  in.  Kadarbhai   \.  Rahimbhai,  (1894);   followed     in    Sultan    Natvaz* 

I.  L.  P...  13    Bom.,    674,  677  (1889),  Jim;/    v.    Runtomji     Nanabhoy,   I.    L. 

and  the  case  was  approved    in   Yaro  K.,  20  lioni.,  704  (1896). 
V.  Sana-ullak,  I.    L.  K.,    19  All.,  2o9. 
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Cowasji  V.  Lisboa,^  and  the  conclusion  arrived  at  is 
that  the  view  taken  by  Pearson,  J.  (in  Holland  v.  Wor- 
lejf*  when  discussing  Lord  Cairns'  Act),  '  if  applied  with 
caution,  is  suited  to  the  circumstances  of  this  city,  which, 
from  its  nature,  can  in  most  parts  of  it  only  extend  itself 
vertically  upwards  ;'  and,  we  think,  therefore,  that  it 
ought  to  be  considered  as  the  general  practice  of  this 
Court,  although  doubtless  one  to  be  administered  with 
much  care  and  with  due  regard  to  the  sjDCcial  circum- 
stan^^ces  of  eaqh  case.  Mr.  Justice  Pearson,  in  his  judg- 
ment'"'in  the  above  case  (see  page  587),  after  referring 
to  Smith  v.  Smif/i^  where  Jessel,  M.  R.,  discusses  the  ap- 
plication of  the'  above  Act,  which  enabled  the  Court  of 
Chancery  to  gi^e  damages  in  a  case  in  which. an  Injunction 
would  otherwise  have  been  given,  draws  the  conclusion 
that,  '  where  the  property  may  still  remain  the  plaintiff's 
{i.e.,  as  distinguished  from  the  case  where  the  only  fair 
compensation  would  virtually  be  to  make  the  plaintiff 
sell  his  property  to  the  defendant)  and  be  substantially 
useful  to  him  as  it  was  before,'  the  injury  is  one  which 
can  in  that  case  be  properly  compensated  by  money. 
This  view  of  Lord  Cairns'  Act  is  spoken  of  by  Kekevvich, 
J.,  in  Dicker  v.  Pophnm  Radford  d:  Cn.,^  as  not  laying 
down  any  new  rule,  and  as  amounting  to  no  more  than 
that  (as'had  already  been  said  in  several  cases)  where 
there  is  a  discretion  exerciseable,  the  Court  is  bound  to 
look  at  al'  the  circumstances  of  the  case.  In  this 
country  the  jurisdiction  of  the  Civil  Court  in  granting 
relief  by  Injunction  is  given  by  the  Specific  Relief 
Act  (1  of  1877).  .Section  54  of  the  Act  provides  that 
it    may    be    granted    in    certain     cases,     one    of   which 


'    r.    I..    F'..,    I.T   Hoin..    252    (I8H8).  «  8;j  L„„  Tin.cH  KcportH  ut  p.   HSI 

•  (..   It.,  20  Ch.    U..  fi7H  (IKH4).  (181)0). 

•  L.    H.,  20   K.|..   f.oo  (iMTfi). 
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is  wlioio  petuiiiiuy  compensation  would  not  afford 
adequate  relief.  No  doubt  the  jurisdiction  of  the  Court 
of  Chaneery  in  questions  of  relief  by  Injunction, 
etc.,  as  stated  by  Lord  Eldon  in  AUorney-General 
V.  NichoV  and  ex])lained  by  Vice-Chancellor  Wood  in 
Dentv.  Auction  Mart  Co., ^  and  by  Sir  G.  Jessel  in  Aijnsley 
V.  Glover^  is  treated  as  existing  where  substantial  damages 
would  be  given  by  a  Court  of  law.  But  this  Court  has 
the  jurisdiction,  both  of  a  Court  of  law  and  equity, 
and  in  the  exercise  of  the  discretion  will  regard  the  ma- 
teriality  of  the  injury  in  the  sense  in  which  that  ^.xpres- 
sion  was  used  by  Sir  G.  Jessel  in  Smith  v.  Smith,^  and 
which,  as  pointed  out  by  Fry,  J.,  in  National  Provincial 
Plate  Insurance  Compantj  v.  Prudential*' Insurance  Com- 
pany J  means  something  more  than  is  sufficient  to  give  the 
Court  jurisdiction  to  grant  an  Injunction,  and  may*  de- 
pend on  all  the  circumstances  of  the  case.^ 

When  the  Specific  Relief  Act  was  passed  in  1877,  the 
law  in  England  on  the  subject  of  Injunctions — I  speak 
more  particularly  in  reference  to  Injunctions  restraining 
the  obstruction  of  ancient  lights — was  this  :  A  plaintiff 
who  had  sustained,  or  who  was  likely  to  sustain,  material 
injury  entitling  him  to  substantial  damages  by  reason  of 
the  obstruction  or  proposed  obstruction  of  his  ancient 
lights  by  the  defendant's  buildings,  was,  in  the  absence 
of  special  circumstances,  entitled  to  an  Injunction,  ac- 
cording to  the  established  principles  of  Courts  of  Equity  : 
Martin  v.  Price.''  Lord  Cairns'  Act  had,  hf)wever,  conferr- 
ed upon  Courts  of  Equity  the  power  to  award  damages  to 


1   Id  Ves.   at  p.  342(1809).  •  Ghanasham    Kilkant      Kadkarni 

9  L.   K.,  2  Eq.,  238  (1866).  v.    Mnroba    Ramchundra     Pat,    I.    I..* 

•  L.  R.,   18  Eq.,  .544  (1874).  H.,    18   Bom.,   483,   484(1894). 

*  L.   R.,  20  Eq.,  .000  (1875).  •»  L.    R.   (1894),    1   Ch.,    276.     See 
»  L.  R.,  6  Ch.   D..  768  (1877).  ns  to  t.hia  ease,  r'">'. 
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the  party  injured,  either  in  addition  to,  or  in  substitu- 
tion for,  an  Injunction,  in  cases  in  which  those  Courts 
had   jurisdiction   to  entertain   an  application  for  an   In- 
junction.    That  power  was  a  discretionary  one,   but  the 
law  as  to  the  circumstances  under  which  the  Courts  wouki 
exercise  that  discretion  was  in   an   unsettled  state,  and 
no  clear  rules  for  the    guidance   of   the   Court   had   been 
established  by  the  decisions:  Holland  v.    Worleij.^     Even 
now     it    is  ^an    open    question     whether    damages     in 
lieu  of  an  Injunction  can  be  awarded  by  way  of  com- 
pensation  for  'an   injury   not   yet   committed,    but   only 
threatened  and  intended  :  Martin  v.   Price.'    Section  83 
of  the  Easement^'  Act,  1882,  lays  down  for  us  the  law  as 
to  the  case  in  „which  damages  or  compensation  can  be 
awarded,  and  sets  that  question  at  rest.     The  Specific 
Relief  Act  (I  of  1877),  section  54,  enacts  that  when  the 
defendant  invades  or  threatens  to  invade  the  plaintiff's 
right    to    or    enjoyment    of    property,    the    Court  may 
grant  a  perpetual   Injunction  in  the  following  case  :— (c) 
When  the     invasion     is    such    that  pecuniary    compen- 
sation would  not  afford  adequate  relief.     (I  omit  clauses 
(a),  (6),  (d)  and  (e)  as  not  specially  applicable   to  the  pre- 
sent circumstances.)     The  Court  has  under  that     section 
jurisdiction  to  grant  an  Injunction  only  in  those  cases 
where  pecuniary  compensation  would  not  aH'ord  adequate 
relief.     The  expression  '  adequate  relief  '    is  not  defined, 
but  it  is  probably  useil  in  the  .sense  in  which  Kindersley, 
V.  C,  uses  it  in  Wood  v.  Sn'cliffe^  as  meaning  such  a  com- 
pensation as  would,  though  not  in  specie,  in  effect  place 
the  plaintiffs  in  the  same  position  in   which   they  stood 
before.     If  that  be  the  correct  meaning  of  the  phrase, 


I  26  Cli.  J'.,  r,-H,  at  p.  0H7  (I8SJ).  '  2i   L.  J..  Ch.  at  [u  255  (18(51). 

•  L.   H.   (180.J).    «   Ch.,  276. 
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it  is,  1  think,  clitHcult  to  predicate  of  any  material  ob- 
struction to  ancient  light  that  pecuniary  compensation 
for  it  would  in  effect  place  the  plamtiff  in  the  same  posi- 
tion as  before,  and,  more  particularly  so,  where  the  light 
is  obstructed  in  n  house  in  which  a  man  is  himself 
residing. 

It  does  not,  however,  follow  that  in  such  cases  a  plain- 
tiff is  entitled  as  of  right  to  an  Injunction.  Under  the 
Specific  Relief  A:ct,  the  Courts  are  given  a  discretion  to 
grant  or  withliold  an  Injunction,  as  in  England  they 
have  a  discretionary  power  to  award  daraSges  in  VetJ  of 
an  Injunction.  In  this  view  of  the  law,  the  Courtj  has 
to  consider  in  each  case,  not  merely  whether  the  plain- 
tiff's legal  right  has  been  infringed,  or  ^ven  materially 
infringed,  but  also  whether  under  all  the  circumstances  of 
the  case  he  ought  to  be  granted  an  Injunction  a,=i  the  . 
proper  and  appropriate  remedy    for  such  infringement. 

Two  principles  are,  1  think,  deducibk  from  the  English 
ca^es,  which  may  he  deemed  binding  upon  our  Courts  .(1) 
That  Courts  ought  not  to  interfere  by  way  of  Injunction 
when   obstruction     of     ligh.t   is   very   slight  and   where 
■the  injury  sustained  is  trifling,  except  in  rare  and  excep- 
tional cases  :  Dent  v.  Auction  Mart  Co.  ;'  Herz  v.   Union 
Bank  of  London  ;'-  Goddard  on  Easements,  p.  438  ;  and 
(2)  that  where  the  defendant  is  domg  an  act  which  will 
render  the  plaintiff  s  property  absolutely  useless  to  him, 
unless  it    is   stopped,   m  such  a  case,  inasmuch  as  the 
only  compensation  which  could  be  given  to  the  plaintiff, 
would  be  to  compel  the  defendant  to  purchase  his  pro- 
perty out  and  out  ;  the  Court  '  will  not,  in   the  exercise 
of  its  discretion,  compel  the  plaintiff  to  sell  his  property 
to  the  defendant  '  by  refusing  to  grant  him  an  Injunction. 


)  L.   H.,   2   Eq.,    23S  (iStiO).  *  2  Giff.,  p.  08G  (1859). 
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and  awarding  him  damages  on  that  basis  (see  Hol- 
land V.  Worley).^  Between  these  two  extremes,  where 
the  injury  to  the  plaintiff  would  be  less  serious,  where 
the  Court  considers  the  property  may  still  remain  vrith 
the  plaintiff  and  be  substantially  useful  to  him  as  it  was 
before,  and  where  the  inj  ary  is  one  of  a  nature  that  can 
be  compensated  by  money,  the  Courts  are  vested  with 
a  discretion  to  withhold  or  grant  an  Injunction,  havvHj 
regard  to  all  (he  circumstances  of  the  particular  case  before 
them,  including  the  fact  that  the  premises  are  situated 
in  ^'  city  like  this,  where  land  suitable  for  building  is 
limited  and  very  valuable,  and  where  property-owners 
should,  so  far  as  is  possible,  consistently,  with  the  ex- 
isting rights  of  their  neighbours,  be  allowed  to  utilize 
it  to  the  utmost  extent. 

Mr.  Scott,  for  the  respondent,  contended  that  the  pre- 
sent was  a  case  foi;  an  Injunction,  because  it  fulfilled  the 
conditions  of  section  54,  sub-clause  (6),  inasmuch  as  there 
was  no  standard  for  ascertaining  the  actual  damage 
caused  or  likely  to  be  caused  by  the  invasion.  T 
think,  however,  that  this  sub-clause  has  rather  appH- 
cation  to  such  cases  as  are  referred  in  the  illustrations  (h) 
and  {))  to  the  section,  where  there  is  no  possible  standard 
with  reference  to  which  the  contemplated  injury  can  be 
compensated,  than  to  a  case  of  injury  to  property  like  a 
house  occupied  by  its  owner  in  danger  of  being  deprived 
of  its  ancient  Ught.  Juries  have  never  experienced  any  in- 
superable difficulty  in  cases  of  the  latter  kind.  In  earlier 
times,  before  the  passing  of  Lord  Cairns'  Act,  Courts  of 
Common  Law,  rather  than  Courts  of  Chancery,  were  re- 
sorted to  in  cases  of  obstruction  of  ancient  lights  :  Uod- 
,dard  (3rd  Ed  ),  p.  423— the  aid  of  the  Court  of  ('hancery 


I..    H.,  2(\  Cli.   I).,  r.78  (IK8J). 
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being  invoked  in  later  times  on  account  of  damages  being 
an  in:ule([uate  remedy,  or  iim})j)roi)riate  to  the  circum- 
stances of  the  case.""' 

In  a  recent  decision  of  t'lc  Madras  High  Court"  it 
was  said  : — 

"  Assuming  that  the  plaintiffs  are  entitled  to  compen- 
sation the  Court  may  grant  a  perpetual  Injunction  in 
respect  of  an  invasion  of  a  right  to,  or  enjoyment  of,  pro- 
perty, when  the  invasion  is  such  that  pecuniary  com- 
pensation would  not  afford  adequate  relief. 

This  test  is  in  practice  a  difficult  one  to  appi};.  *0n 
the  one  hand,  it  may  be  said,  that  there  can  be  no  dis- 
turbance of  an  easement  on  which  a 'pecuniary  value 
cannot  be  placed,  because  it  is  always  possible  to  ascer- 
tain the  difference  in  the  selling  value  of  the  property 
brought  about  by  the  obstruction  of  which  complaintj  is 
made.  On  the  other  hand,  if  the  phrase  means  '  such  a 
compensation  as  would,  though  not  in  specie,  in  effect  place 
the  plaintifis  in  the  same  position  in  which  they  stood 
before',  it  would,  as  observed  by  Farran,  J.,  be  difficult  to 
predicate  of  any  material  obstruction  to  ancient  lights 
that  pecuniary  compensation  could  bring  about  that  re- 
sult :  Ghanasham  Nilkant  Nadkarni  v.  Moroba  Ramchandra 
Pni.^  Only  in  the  case  in  which  the  money  might  be 
spent  in  the  structural  alteration  or  re-arrangement  of 
the  premises  conhl  that  result  possibly  be  produced.  The 
question  really  comes  to  he  one  of  degree.  At  the  one 
end  of  the  scale  is  the  case  in  which  the  ])laintiff's  build- 
ing will  be  rendered  useless,  unless  the  proposed  building 


^Ghanasham     Nilkanl       Xadkarni  Mad.,   251 ,  253  (1899), /jer  She|)hard, 

V.    Moroba    Ramchandra      I'ui,    I.    L.  Offg.  C.  J.  ^ 

R.,  18  Bom.,  487—489,  per   Sargent,  •  Ghanasham     Nilkanl     Nadkarni 

(;;_j_  V.    Moroba   Ramchandra     Pai,    I.    L. 

•  Boyson  v.     Deane,    I.    L.   R.,    Tl  R.,  18  Bom.,  474    at  p.  488  (1894). 
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is  stopped.  At  the  other  is  the  case  in  which  diminution 
of  lin;ht  is  comparatively  small  though  still  substantial. 
If  I  may  take  Martin  v,  Price^  as  a  statement  of  the 
English  law  on  the  subject,  I  think  it  must  be  admitted 
that  it  is  (liferent  from  the  law  we  have  to  administer 
here  under  the  Specific  Relief  Act  and  the  Easements 
Acts  :  see  Dhunjibhoy  Coivasji  Umrigar  v.  Lishoa"^  and 
Ghanasham  NilkantNadkarni\.  Moroha  Ramchandra  Pai.^ 
In  Martin "V.  Price,*  the  evidence  was  to  this  effect  : 
The  plaintifTs  house  standing  on  ground  higher  than 
the  ,Jevel  of  the  houses  opposite,  faced  a  street  from 
35  to  37  feet  wide  :  opposite  was  a  house  having  an 
elevation  of  '61  feet  and  a  frontage  of  77  feet.  For 
that  house  defendant  proposed  to  substitute  one  having  a 
frontage  of  27  feet  and  a  height  of  62  feet.  Kekewich, 
J.,' having  regard,  among  other  things,  to  the  term  for 
which  plaintiff  held,  gave  judgment  for  £120  damages 
.and  refused  an  Injunction.  The  C'ourt  of  Appeal  held 
that  as  the  ])laintiff  had  sustained  material  injury  he 
was  entitled  to  an  Injunction  in  the  absence  of  proof  of  cir- 
cumstances depriving  him  of  the  prima  facie  right.  No 
reference  was  made  to  the  test  prescribed  by  the  Specific 
Relief  Act.  According  to  that  decision,  the  rule  of  English 
law  is  the  converse  of  the  rule  prevailing  here.  There  the 
right  to  an  Injunction  is  the  prima  facie  right  :  here  an 
Injunction  is  not  to  be  given  ivhen  the  remedy  in  damages 
is  considered  adeguate.  For  a  statement  of  the  law  in 
terms  more  consonant  with  that  which  wo  have  to  ad- 
minister, I  would  refer  to  Lord  Westbury's  judgment 
in  Jackson  v.   Duke  of  Newcastle.'     This    case,    decided 


•  (IWM).    I    fli..   27<i.  *  (l«9»),  I   Ch..  27(5. 

•  I.   I,,  l:..   i:i  J'.oin.,  2r>2  (1888).  »  .1   l)c(;.  .;.  St  S..  271.   at  |).  284 

•  I.   L.   I!.,  18  I'.oni..    174  (1804).  v.   'inl>: 

w,  I  31 
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in  1804,  has  with  roloronco  to  another  point,  heoii  dis- 
approved in  later  cases.  With  regard  to  that  other 
point  the  Indian  Legishvtnre  seems  to  have  followed  it 
nevertheless,  and  it  may  well  have  been  present  to  their 
minds  when  the  vSpecific  Relief  Act  was  being  framed  : 
see  Michell's  Law  of    Easements,  page  234.  "^ 

According  to  the  decisions,  therefore,  of  the  Bombay 
and  Madras  High  Courts  an  Injunction  might  in  rnany 
cases  be  refused  where,  according  to  the  present  Englisli 
case  law,  it  would  be  granted.'-'     The  general  princijoles 
upon  which  these    Courts  would   or  would  not   grafi.t  aii 
Injunction    are    sufficiently  indicated    ir^  the  judgments 
already  cited.    Apart,  however,  from  the  general  provisions 
of  the  Specific  Relief  Act,  of  which  these  ckses  are  an  in- 
terpretation no  fixed  rule  can  be  rigidly  laid  down  upon 
the  question  whether  an  Injunction  should  or  should  fiot 
issue.     Each  case  must  be  decided  according  to  its  own 
circumstances.     And   though   the   Courts  will    take   care 
not  to  unnecessarily  impose  the  burden  of  an  Injunction 
upon  the  defendant,  they  will  see  that  a  right  of  property, 
which  may  be  said  to  be  of  peculiar  value  in  this  country, 
is  properly  protected  and  secured.  Relief  by  mere  damages 
will  often  amount    to    a    forced    sale  of    the  plaintiff's 
easement.     An  Injunction  can  be  granted  wherever  sub- 
stantial damages  could  be  awarded  under  the  English  law. 
It  is  not,  however,  easy  to  reconcile  all  the  English  cases 


1  Boyson   v.   Dr-ane,    I.     I>.    !{.,    22  ritcd.    have    no  «.ipplicatioii.      {Mar- 

Jfad.,    253—255     (1899),    per    Slicp-  Ihi  v.  Price,  supra;  Shel/er    v.    City 

hard,  Offg.  C.  J.  of  London  Electric  Lighting  Co.  (ante) 

*  Michell's     Law     of     Easements,  and  other  English  cases  were  cited)  : 

235  ;  In  Svllan   Nawaz  Jung  v.  Rvs-  sed  qucere,  the  provisions  of  theSpeci- 

tomji  XanabJioy,     I.  L.  R.,  20  Bom.,  fie   Relief    Act    being    founded   upon 

704    (1896),      the    Court      observed,  and    being    the     emdodiment     with 

that  to  Courts    subject  to  the  Speci-  some      exceptions,     of    the     English 

fie   Relief  Act  the  English    decisions  case  law. 


* 
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on  the  question  of  Injunction  as  opposed  to  damages  ;  the 
question  is  one  of  degree,  and  the  whole  of  the  circum- 
stances are  seldom  or  never  stated.' 

Any  act  by  which  the  control  of  light  and  air  are  taken 
out  of  the  hands  of  the  persons  entitled  to  them,  or  by 
which  the  access  of  light  and  air  to  the  window  of  a  dwell- 
ing-house is  interfered  with,  is  prima  facie  an  injury  of 
a  serious  character."  However  doubtful  it  may  be  in 
some  case?»  whether  damages  or  an  Injunction  should  be 
granted,  it  is  clear  that  a  wilful  and  confident  assumption 
of  n^stery  over  another  man's  property,  or  the  use  of  it 
in  Reliance  on  mere  money,  will  not  be  tolerated.^  So 
wnere  the  defendant  enclosed  the  plaintiff's  window  with- 
in his  own  house  and  forced  on  him  the  alternative  either 
of  closing  the  window  or  taking  such  air  through  it  as  the 
defendant  might  choose  to  supply  him,  it  was  held  that  the 
defendant  having  thus,  without  leave  or  license,  taken 
possession  of  the  plaintiff's  window  as  completely  as  if  he 
had  blocked  it  up  altogether,  there  was  no  precedent  war- 
ranting the  substitution  of  damages  for  an  Injunction  in 
such  a  case  against  the  will  of  the  party  injured,*  And 
when  it  was  proved  that  a  wall  intended  to  be  built  would 
so  shut  out  the  light  and  air  as  to  render  the  room  com- 
pletely dark  and  unfit  foi'  use,  the  Court  granted  an  In- 
junctioi)  ;■'  as  also  when  there  was  a  complete  darkening 
of  some  of  the  jtlainf ifT's  piiiuipal  rnoms.*^    The  Allahabad 


'   yandkinhor    liahjovan    v.    liharjn-  *   luiiliirhhiii     v.     Rahimlihni,    I.    L. 

hluii   /'raHialhhdafi,'*  1.  ],.  H.,  S  ]',t,i,,.,  I!.,    i;i    l;<,Mr.,   (iT4   (IHH!»). 
07,  J»«  (Ixh:{).  «  .InmmuUiii     Hhankarlal    v.    Alma. 

■  Sanilkinhnr    llnlijuiiiii    v.    Illiiuin-  runt  llarjimii,  I.   I,.  ){.,   2  JJoiii.,  \'.V.\, 

lituii  I'riinmliihhilax,  I.  L.  H.,  s  ISoni.,  |:(ti    (IS77);     iiml     i\.<    (o     ofl'ci-t     of 

'.»">   (1nn:1).  .•.iv.'imiit.H  in    tlic     \<:\w,    hoc     R.    H. 

•  .\nndkixliiir    Jiiilijnani    \ .    JUmi/ii-  llnllliiialla  \.  E.ll .  HoUlcwalla,  S  ]{oin. 

Uini  I'mnmUMdoM,   I.  I,.  \{.,H  Uoiii..  H.    ('.    I!..  ( ».  C,  181,  194;  Leech  v. 

05.  07.  OM  (1NX3),  ]i.r  \\.-,t,  .1.  Srlnml.r.    I..   It.,  II  Ch.   .\|)|>.,  403. 
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High  Court  in  a  ivti-nl  case  in  wliicli  the  Bombay  de- 
cisions cited  were  relied  ui)on  observed  that  the  rule  of  law 
was  correctly  laid  down  in  the  English  decisions  already 
referred  to  oi  Aynsky  v.  Glover  &nd  Holland  v.  Worley,  and 
that  in  its  opinion  it  was  not  intended  by  section  54  of  the 
Specific  Relief  Act  that  a  man  should  not  have  an  Injunc- 
tion granted  to  him,  unless  his  property  would  otherwise 
be  practically  destroyed,  if  the  Injunction  were  not  granted. 
Where  there  is  substantial  and  wrongful  injur3i  to  a  plain- 
tiff's right,  he  is  entitled  to  an  Injunction.  ' 

There  must  have  been  no  delay  or  acquiescence*^  It 
is,  however,  for  the  defendant  to  show  that  the  right'^  has 
been  lost  by  acquiescence.^ 

In  estimating  the  damage  the  Court,  it  Jias  been  said, 
cannot  consider  whether  the  place  in  which  the  building 
is,  is  in  the  country,  or  in  a  populous  city.  So,  wheri  it 
was  said  that  the  diminution  of  light  would  not  seriously 
or  materially  affect  the  enjoyment  of  the  house  as  a  dwell- 
ing-house, having  regard  to  what  people  can  reasonably 
expect  in  a  crowded  city  like  Bombay,  it  was  held  that 
this  was  a  matter  which  the  Court  could  not  consider,  and 
that  the  only  question  which  the  Court  has  to  decide  is 
whether  the  enjoyment  has  been  seriously  interfered  with 
by  the  obstruction  of  the  hght  and  air.*    The  Court  will 

*  Yaro    V.    S'ana-nllah,    I.     L.    H.,        v.    Edalji     Hormasji      BoUlewalla,    S 
1!)  All.,  259  (1897).  Bom.    H.    C.    R.,     181.    192     (1871); 

»  V.      Ch.      II,      ante,       Jnnmndaa  citing    Yates  v.     Jack,    1    Ch.,   295 ; 

filiankarlal    v.      Almaram     Harjivan,  Dent  v.    Auction    Mart    Co.,   2   Eq., 

I.  L.  K.,  2  Bom.,  137  (1869) ;  Acquies-  238;    Martin   \.>.Headon,    ib.,   425; 

ceucc  of  course   imports    full   know-  see,    however,     Pranjivandas    Harji- 

ledgc  :    Gopahiarain     Mozoomdar    v.  vandaa     v.     Mayaram    Samaldas,     1 

Muddomutty     Oooptee,    14   B.   L.    H.,  Bom.  H.  C.    R.,    O.     C.  J.,  148,  154 

35  (1874).  (1863).  in    which    it     was  said    per 

*  Nandkishor  Balgovan  v.  Blui-  Sausse,  C.  J.:— "We  think  that 
gubhai  Pranvalabhdas,  I.  L.  K.,  8  some  modification  of  the  ordinary- 
Bom.,  95  (1883).  rights  of  easement  may   be  necessary 

*  liatavji       Hfirmasji       UntlkunlUi        and  reasonable    in  a  town   like  Bom- 
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iook  not  merely  to  the  use  to  which  rooms  in  a  dwelling- 
honse  from  which  light  is  obstructed  are  actually  put  at 
the  time  of  the  obstruction,  but  also  to  the  use  to  which 
they  may  be  put  for  all  reasonable  purposes  of  occupation. 
That  purpose  will  vary  from  time  to  time  according  to  the 
exigencies  of  the  family  ;  but  the  mere  circumstance,  for 
example,  that  a  room  is  used  as  a  lumber-room  or  godown 
at  the  date  of  suit  cannot  affect  the  question  of  enjoyment, 
which  is  tl\e  right  to  its  enjoyment  for  all  reasonable  pur- 
poses to  which  it  may  be  put  as  a  room  in  a  dwelHng-house.' 
But,» although  a  plaintiff's  light  may  have  been  sensibly 
dim'inished  by  the  erection  of  the  defendant's  building, 
ail  Injunction  .will  not  be  granted  unless  there  has  been 
such  a  large,  inaterial  and  substantial  damage  as  to  re- 
quire interference  by  that  form  of  relief,  or  the  plaintiff's 
ro4ms  have  been  rendered  unfit  for  the  purposes  for  which 
they  might  reasonably  be  expected  to  be  used.-  So  rooms 
used    for  residential  purposes  at  the  date  of  suit,  may  be 


bay.     The    great    difficulty    consists  JJombay,     whore    hiiifl      suitable   for 

in  (leteriniiiing    what    the  extent    of  building  is  limited  and    very  valuable 

that  modification    should  be;"    and  and    where     property-owners    should, 

at  p.   156 — "  It  is  not    the    province  so  far  as  is  possible  consistently  with 

of  the     Court  to    lay    down    a    priori  the  existing  rights  of  their  neighboura, 

any  rule  for  the    modilication  of  this  he  allowetl  to  utilize  it  to  the  utmost 

right  of  casement    which    niaj'  arise  extent.     See  also   Dhunjibhot/  Coivasji 

out  of  the  circumstance  of  its  having  Umrigar  \.  Lisbon,  I.  L.  K.,  1.3  Bom., 

been  cnjo/ed  in  a   densely  built   and  -<i2  {188«). 

populated     town.     The     person     who  '   liatanji      Hormasji      Bnttlewnlla 

has  allowed    another    to   obtain  such  v.      Kdalji    Hormasji    Bnttlewalla,    8 

a    right   over    his    i)roperty    will    in-  Horn.  M.  ('.  It.,    ().  C.  J.,    181,   192, 

iringe  that  right  at    his   peril;    "and  19.3(1871). 

in      Uhaiuishiim      SUhinl      Xndlcarni  •  Ghaiiashnm       Nilkniil    Xadknrni 

V.   Mfiroija    Ramrluindra  I'ai,  I.  L.  11.,  v.  Moroba   Ram  Chandra     Pat,    I.   L. 

18    IJom.,    489    (1894),    per     Furran,  li.,  18    iiom.,  474,    485,    490    (1894); 

,^.,\i  vioA  held  that   the  Court  in  eon-  following  Aynslrtj  v.    Olovcr,   L.     R., 

sidering     whether     it    will    grant    or  18    K(|.,    644  ;    and     seo     Uhnnjibhoy 

withhold    an     Injunction     may     t^ikc  Cowasji    Umrigar     v.    Lisboa,    1.     J. 

into  couHideration   the  fact   that    the  II.,  13  Horn.,  252,   204  (1888). 
premises   arc    iiituat<;.l    in   a  city  like 
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such  and  so  placed  that  it  cannot  l)o  reasonably  ex- 
pected (though  the  mode  of  occupying  may  be  altered 
and  should  be  taken  into  account,^)  that  they  will  ever 
be  used  for  any  other  purpose.-  The  Court  may,  how- 
ever, in  particular  cases  have  to  consider  the  damage  like- 
ly to  accrue  to  the  plaintiff  within  some  reasonable  time  by 
reason  of  a  probable  change  in  the  nature  of  the  occupation 
of  his  premises.* 

A  person  who  is  in  the  present  enjoyment  o^  an  ad'cess 
of  light  to  his  premises  for  a  special  or  extraordinary  pur- 
pose, such  as  taking  photographic  portraits,*  may  ott?tin 
an  Injunction  against  interference  with  that  access  of 
light  even  though  he  may  not  have  been  in  the  enjoy- 
ment of  it  for  that  special  or  extraordinary  purpose  for 
the  full  statutory  period  of  twenty  years.* 

Where  it  was  contended  that  the  question  for  the  CoXivt 
to  consider  was  exclusively  whether  in  consequence  of  the 
defendant's  building  there  would  be  a  material  diminu- 
tion of  the  light  and  air  through  a  particular  window, 
without  taking  into  consideration  the  light  and  air  afford- 
ed to  the  room  by  the  other  windows  in  it,  it  was  held 
that  on  the  contrary,  the  Courts  have  always  recognised 
as  the  important  point  for  inquiry,  whether  the  comfort 
of  the  plaintiff  in  the  use  of  the  room  has  been  materially 
diminished,  and  in  coming  to  a  conclusion  as  to  that,  it 
was   impossible    to  disregard  the   fact  that    there    were 


•   Ohanasham      Ntlkanl      Nadkarni  the  Courtl.  « 

V.  Mnroha  Ram    Chandra  Pai.  I.    L.  •  Ih.,  and  see    Dhvnjihhoy  Cou-nsji 

R.,  18  Bom.,  474,  490  (1894);    citing  Vmrigar  v.  Lishon.  1.  L.  R.,  13  Honi.. 

Moore  v.    Hall,    3   Q.    B.     D..     178;  2G4. 

Dicker  v.    Popham     Radjnrd  <i-     Co.,  «   V).  ;    citing    Dicker    v.,    Popham 

63  L.  T.,  379;  and    see     Dlmnjibhoy  Radjord  dc  Co.,  supra. 
Cowa  jiVmrigar  \.    Liaboa,!.    L.    U.,  *  La  arus  y.     Artistic  Photographic 

13   Bom.,   252,    25.5     (1888)    [furtlui-  Company.   L.    II.  (IS97),   2  Cii.,  214. 
pos.sible  use  mast    be    considered  by 
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other    windows  in     the  room  through  which    light  and 
air  were  obtained.' 

It  has  been  held  that  where  there  is  an  express  cove- 
nant, the  Court  will,  in  the  absence  of  special  circumstan- 
ces, compel  the  defendant  to  perform  his  covenant  without 
looking  minutely  into  the  nature  or  extent  of  the  inter- 
ference. Where  the  defendant  is  materially  obstructing 
the  light  and  air  to  which  the  plaintiff  is  entitled,  the 
Court  will^not  go  into  the  question  whether  or  no  it  seri- 
ously affects  his  enjoyment  of  the  house."  But  in  a  sub- 
sequent case*  of  breach  of  contract  it  was  held  that  the 
CoUrt  should,  before  issuing  a  mandatory  Injunction,  be 
Siltisfied  that  \\ie  obstruction  so  materially  interferes  with 
the  comfort  ,  and  convenience  of  the  plaintiff,  that  the 
consequences  of  the  breach  of  the  agreement  cannot 
adequately  be  compensated  by  damages.^ 

The  45°  rule  is  not  a  rule  of  law,  nor  a  presumption  of 
act,  until  it  is  shown  to  be  applicable  ;*  but  though  not 
a  positive  rule  of  law,  it  is  a  circumstance  which  the  Court 
may  take  into  consideration,  and  is  especially  valuable  when 
the  proof  of  the  obscuration  is  not  definite  or  satisfactory.^ 
Expert  evidence  is  usually  given. ^    A  photograph  may  be 


'  Dhunjibhoy  Cotoasji  Vmrignr 
V.  Lisboa.  I.  L.  ]{.,  l;5  Bom..  202, 
26.3   (1888). 

•  lifUaiiji  Hormaifi  liottleualUt 
V.  Mdaiji  Hormasji  JiolllricalUi,  8 
Bom.  H.  C.  K.,  181,  194,  19.5  (1871)  ; 
but  au  toexproHH  covenants,  sco  antt. 

•  lUtnchhod  Jfuniuidai  v.  Lnllu 
Uarihi.  HI  Br. in.  II.  r,  |'.,  ur, 
(1873;. 

•  I'lcintiil  V.  Meliiiiif,  .Suit  271 
<il  1883  (ifo'l  in  Delhi  and  London 
Hank,  Ld.  v.  Ilcm  Lall  Dull,  I.  L. 
U.,  14  Cul.,   819. 

•  Thf-  Delln  nnd  London  Hank,  Ld . 
T.  Htm  Lall  Dull,  I.  L.   B.,  14      Cnl.. 


8.58  (1887).  See  Michell's  Law  of 
EasomVnts,  240 ;  and  Parker  v. 
First  Avenue  Holel  Companij,  24  C'h, 
!>.,   288,   289. 

•  As  to  tlio  viiluo  of  sucli  ovi<leuce 
•CO  Pranjimndds  llarjivandas  v. 
Mayaram  Sumaldan,  1  Bom.  H.  C.  R., 
().  C  J.,  1.5.5  (1H()2);  linUiiiji  U. 
Bottkwalla  v.  Kdnlji  II.  liolilewalla,  8 
Bom.  H.  C:.  li.,  O.  C.  .J.,  192  (1871)  ; 
hirkerMeen  v.  Tdrncknalk  Para- 
rnanick,  Coi'.,  92  (18(i4);  as  to  ex* 
prTiiiicnts  HOC  Leech  v.  Hchwcdar,  L. 
l;.,  9  Cli.  .V|.|...  tt!3,  471  ;  iMckeriteen 
V.  Tiiriicknntk  Parammiick,  Cor.,  91 
(I8ti4). 


« 


4!<8  INJrNCIloNS    AdAlNST    Nl'ISANGICiS. 

put  in  evkleiKv  to  show  the  deviation  ol  tln'  liglit.'  and 
the  Judge  nuiv  himself  personally  inspect  the  premises.* 

The  Court  will  see  that  the  plaintiff  has  such  possession 
as  will  enable  him  to  maintain  the  action,  and,  in  case  of 
doubt,  will  direct  other  persons  to  be  made  parties  to  the 
suit.  When  a  suit  was  brought  by  a  person  who  was  only 
trustee  for  another,  and  the  cestui  que  trust  was  in  posses- 
sion of  the  premises,  the  Court  directed  that  the  latter 
should  be  made  a  party. ^  If  the  obstruction  j^s  of  a  tem- 
porary nature,  the  person  in  occupation  alone  can  sue  for 
damages  or  an  Injunction  ;  but  if  the  obstruction  isi.ot  a 
permanent  character,  lessening  the  value  of  the  reversion 
or  remainder,  or  affecting  evidence  of  the.  easement,  tlie 
reversioner  or  remainderman  may  sue.*  When  a  motion 
for  an  Injunction  is  refused  it  will  be  without  prejudice  to 
an  action  for  damages.*  A  plaintiff  cannot  be  called  upon 
to  accept  any  other  form  of  relief  than  damages  or  an 
Injunction." 

When  the  Lower  Court  had  by  its  decree  granted  an 
Injunction,  but  the  Appeal  Court  varied  that  decree,  and 
refused  an  Injunction,  but  ordered  the  defendant  to  pay 
the  plaintiff  Rs.  500  as  damage?,  it  was  argued  for  the  de- 
fendant (appellant),  on  the  question  of  costs,  that  he 
should  be  given  his  costs  of  appeal,  as  he  had  succeeded  in 
setting  aside  the  Injunction  granted  by  the  Lower  Court, 
and  should  also  get  his  costs  of  hearing  in  the  Lower  Court, 


1  Ghanasbam      Nilkanl       Nadkarni  *  Kino   v.     Rudkin,    L.    K.,    6   Cti- 

V.   Moroha  Ram  Chandra  I'ai,    I.    I-  I).,   ICO ;  Cooper  v.*  Crabtree,    L.     li., 

R.,   18  Bom.,  478  (1894).  20  Ch.  D.,  589;  Wilson  v.    Townsend, 

e  Ohaiiasham      Nilkanl      yadkariii  1    Dr.    &     S-.,     324;      Metropolitan 

V.  Moroha  Ram  Chandra  I'ai,   I.     1--  Association  v.  Fetch,  5  C.    B.,    N.  8., 

R.,  18  Bom.,  478,  482,    49.3    (1894);  504 

Bhuban   Mohiin  Bann  rjee   v.     J.  .  i>.  *   Barroiv    v.    Archer,     C'oryton,    9, 

Elliott,  6  B.  L.  R.,  90  (1870).  11   (1804). 

a  Lackerateen    v.    Tarucknath  J-ara-  «   Kwlarhhai    v.    Rahimlihai,     1.    L. 

manick,  Coryton.   91     (1864).  R-,    13  I'.om..  070  (1889). 
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as  the  whole  contest  there  had  been  as  to  the  right  to 
an  Injunction,  which  in  appeal  had  been  refused.  The 
defendant  had  paid  Rs.  200  into  Court,  when  he  filed  his 
written  statement,  and  would  have  paid  more,  if  he  could 
have  obtained  any  indication  from  the  plaintiff  of  the 
amount  that  would  satisfy  him.  Nothing,  however, 
would  satisfy  the  plaintiff  but  an  Injunction,  and  he  had 
failed  to  get  it.  It  was,  however,  held  that,  under  the  cir- 
cumstance£>  the  plaintiff  should  have  his  costs  of  hearing 
in  the  Lower  Court,  and  that  each  party  should  pay  his 
costs^f  the  appeal  and  of  the  proceedings  on  the  rule  for 
an  injunction  before  the  trial.  The  ordinary  rule  should 
be  observed,  arxl  the  costs  should  follow  the  event.  The 
event  in  this  ease  was  that  the  plaintiff  had  proved  his 
case  against  the  defendant,  although  he  had  not  got  the 
precise  form  of  relief  which  he  wanted.  If  a  party  sub- 
stantially succeeds,  he  is  entitled  to  his  costs.' 

If  an  Injunction  has  been  granted  restraining  a  person 
from  interrupting  the  access  of  light  and  air  to  certain 
windows,  and  the  Court  considers  that  the  Injunction  has 
been  infringed,  an  attachment  will  issue,  even  though  the 
defendant  has  proceeded  according  to  the  advice  of  his 
surveyor  and  legal  adviser  in  constructing  the  building 
complained  of  as  a  breach  of  the  Injunction.  The  Court 
in  such  lases  does  not  consider  itself  bound  by  the  opinion 
of  surveyors,  but  will  form  its  own  judgment  as  to  the  pro- 
bable effect  of  the  structure  complained  of.'-' 

An  applicatipn  for  attachment  for  breach  of  an  Injunc- 
tion should  bo  made  by  motion  on  notif'»>  (o  the  opj)osite 
party.* 


1   Uhanimhtim      SUknnl       Sadknrni  Mtii/nnnn  i^iimitlrlds.  I   lioin.  H.C'.   I{. 

V.   Mornljft  Ham  ('hnndru  I'ni,     1.    h.  151,    I.")*)  (18(J:t),    v.  ,inlc. 

H..   IS  ISoin..  477    (1H»«),    V.    ante.  "   Ih. 

*  I'ranjivrnuliix       Iliirjivnudai       v. 
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An  Injunction  restraining  the  obstruction  of  light  and 
air  may  be  enforced  against  the  deceased  defendant's 
legal  representative.  In  the  undermentioned  suit'  the 
plaintiff  obtained  a  decree  against  defendant,  restraining 
the  latter  from  obstructing  the  access  of  light  and  air  to 
her  windows.  The  plaintif!  applied  for  execution,  pray- 
ing that  the  portion  of  the  defendant's  house  which  ob- 
structed her  windows  should  be  pulled  down.  While 
this  application  was  pending  the  defendant  (Jied  and  his 
son  and  heir  (the  appellant)  was  brought  on  the  record. 
The  Lower  Courts  directed  that  the  decree  should  be.  exe- 
cuted as  prayed  for  and  directed  the  appellant  (the  son 
and  heir  of  the  deceased  defendant)  to  pvll  down  the  Ob- 
structing portion  of  the  house  in  question*  within  a  given 
time,  and  in  case  of  his  failing  to  do  so,  empowered  an 
officer  of  the  Court  to  have  it  pulled  down.  On  second 
appeal  to  the  High  Court  it  was  contended  (1)  that  as  the 
judgment-debtor  had  died  after  the  commencement  of  the 
proceedings,  a  fresh  application  should  have  been  made 
instead  of  continuing  the  durMaM  issued  against  him 
against  his  son  (the  present  appellant),  and  that  no  notice 
had  been  issued  under  section  248  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882) ;  (2)  that  the  Lower  Courts  should 
have  made  their  orders  under  section  260  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  ;  and  (3)  tha^  the  ori- 
ginal defendant  having  died,  the  Injunction  could  not  be 
enforced  against  his  son  (the  appellant)  as  an  Injunction 
does  not  run  with  the  land.  Held,  as  to  the  first  ob- 
jection, that  as  it  was  not  raised  in  the  Lower  Courts, 
it  could  not  be  entertained  on  second  appeal.  As  to  the 
second  objection  :  Jleld  that  the  order  passed  by  the 
Lower    Courts     was    wrong.     Their    order  should    have* 

'  Sakarlal  v.  Uai  Parbaiibai,   1.    L.    U.,   26   Bom..   28^   (1901). 
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been  made  under  section  260  of  the  Code  of  Civil  Pro- 
cedure (Act  XIV  of  1882).  The  application  for  execution 
was  not  in  proper  form,  but  the  High  Court  allowed  it 
to  be  amended.  As  to  the  third  objection  :  Held  that 
having  regard  to  the  provisions  of  section  234  of  the 
Civil  Procedure  Code,  1882,  the  Injunction  ordered 
against  the  deceased  defendant  might  be  enforced  against 
his  son  as  his  legal  representative. 

Ea'sements  relating  to  support  maybe  of  two  kinds,  (v)  Support. 
either  conferring  rights  to  have  support  or  conferring 
righ'ta,  to  tak^  away  support.  Such  easements  are  rights 
to  h'ave  support  additional  to,  or  different  from,  the 
su/)port  to  whicA  a  person  has  a  natural  right,  such  as  the 
right  of  support  to  a  building  from  land, to  a  building  from 
another  building,  and  the  right  to  a  greater  degree  of 
sui'port  to  a  surface  stratum  which  has  been  altered  by 
quarrying  or  otherwise  than  such  stratum  would  have 
required  in  its  natural  state.'  Under  the  Easements  Act 
the  removal  of  the  means  of  support  to  which  a  dominant 
owner  is  entitled  does  not  give  rise  to  a  right  to  recover 
compensation  unless  and  until  substantial  damage  is  ac- 
tually sustained.'  Subject  to  the  provisions  of  the  Specific  injimctious 
Relief  Act  an  Injunction  may  be  granted  to  restrain  the  amwai  oT 
disturbance  of  an  easement  of  support  (a)  if  the  easement ''"''''"'^*' 
is  actually  disturbed  when  compensation  for  such  distur- 
bance might  be  recovered  under  Chapter  IV  of  the  Ease- 
ments Act  ;  (h)  if  the  disturbance  is  only  threatened  or 
intended,—  wlion  the  act  threatened  or  intended  must 
necessarily,  if  perforniod,  disturb  the  easement.'*  A  plain- 
tiff will  f)o  entitled  to  an  Injunction,  though  no  damage 
has  bfcii  .'ir-tn.'illv  siistiiiind  up  to  the  time  of  the  institu- 


1  Soo     .\[ii||i-irn     Kiini-ini-iitj4,       2!>,  •    Ma-'cim'iit!)   Act,   8.  34. 

30,    ftiul    ptifiim   aiih  voc,     "  Support,  '   lb  .  s.  .'{.O. 

«n<l  K.MT.,  In').,  pp.  220-2.35. 


(vi)  Water, 
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tion  of  the  suit,  it  the  facts  proved  shew  that  subsidence 
and  damage  would  be  the  inevitable  result  of  a  conti- 
nuance, threatened  by  the  defendants,  of  the  excavation.' 

The  Easements  Act  only  declared  the  existing  law  as  to 
easements  over  water,*  Easements  in  water  are  restric- 
tions of  those  natural  rights  in  water  illustrations  of  which 
are  given  in  section  7  of  that  Act.**  Those  easements  may 
exist  as  to  the  flow,  use  and  consumption,  pollution 
or  the  discharge  of  rain-water  upon  adjoiniijg  land.  A 
right  to  surface  water  not  flowing  and  not  permanently 
collected  in  a  pool,  tank,  or  otherwise,  and  'a  right  ip*un- 
derground  water  not  passing  in  a  defined  channel  ca^inot 
be  acquired  by  prescription.*  .  *■ 

Easements  regarding  the  flow  of  water  jnay  exist  with 
regard  either  to  natural  or  artificial  watercourses.  A 
natural  stream  is  a  stream  whether  permanent  or  in;:er- 
mittent,  tidal  or  tideless,  on  the  surface  of  land  or  under- 
ground, which  flows  by  the  operation  or  nature  only  and 
in  a  natural  and  known  course.  The  right  to  an  uninter- 
rupted flow  of  water  in  artificial  streams  is  an  easement, 
and  the  right  to  an  easement  in  the  flow  of  water  through 
an  artificial  watercourse  is  as  valid  against  the  Govern- 
men.t  as  it  is  against  a  private  owner  of  land.^  A 
proprietor  of  land  on  the  bank  of  a  river  ought  to  be 
restrained  from  erecting  a  mound,  which  if  completed, 
would  in    times   of  ordinary  flood  throw    the  waters  of 


1  Bindu      Basini      Chomlhrani     v.  Kerr,  Inj.,  236—262.     Hilliard,    Inj. 

Jahnahl     Clwiodhmm,     I.     h.  K.,    24  623-641.     High.^Iuj..     §§870-885. 

Cal.,  260  (1896).  Beach,    Inj.,    Ch.    XXXVIl. 

The  principle  of   this    decision  *  See  ]lius.trations  (/),    (g),    (A),    ('). 

•which    dealt    with    a     natural     right  (;). 

of    support,    applies     ecjually     to    an  *  Kasemeiit.?    Act,    s.    17,    els.     (c), 

easement   of  support.  ('')• 

»  Perumal  v.  Ramasami,  1.  L.  K.,  »  I'onnusami  Tevar  v.  Tlie  Col- 
li Mad.,  16  (1887).  Sec  generally  lector  oj  Madura,  5  iMad.  H.  C.  \\., 
as   to   nuisances   relating    to     water.  0  (1860), 
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the  river  on  to  the  grounds  of  a  proprietor  on  the  op- 
posite bank  so  as  to  overflow  and  injure  them.' 

As  an  easement  is  a  limiting  right  or  a  right  in  alieno  i"i""<;^i"^* '" 

CO  o  respect  of 

solo  the  relief  awarded  bv  Ini  unction  or  otherwise  should  ■''?''*®  *^° 

_  water. 

certainly  not  be  more  extensive  than  what  is  necessary  to 
its  beneficial  enjoyment.-'  The  interference  of  the  Court 
in  cases  of  prospective  injury  very  much  depends  upon  the 
nature  and  extent  of  the  apprehended  mischief  and  upon 
the  certain}:y  or  uncertainty  of  its  arising  or  continuing. 
Where  there  is  no  case  of  prospective  damage  made  out  an 
Inju^tion  will  be  refused.''  It  must  appear  from  the 
circumstances  in  evidence  in  each  case  that  the  interfer- 
ence or  obstruction  complained  of  is  not  a  trivial  but 
a  substantial  iiijury  in  order  to  warrant  relief  by  way  ot 
Injunction.* 

A  plaintiff  is  bound  to  establish  not  merely  an  injury, 
actual  or  prospective  caused  by  the  act  of  the  defendant, 
but  an  injury  caused  by  the  infraction  of  some  legal  right 
which  the  plaintiff  possesses,  or  by  the  omission  of  some- 
thing which  the  defendant  was  legally  bound  to  do.^ 

But  enjoyment  or  user  cannot  evidence  or  establish 
a  right  greater  than  the  beneficial  use  made  by  a  plaintiff 
of  the  water.  Any  exclusive  right  is  to  be  measured  by 
its  enjoyment.  So  as  soon  as  flowing  water  which  is 
originally  puhlict  juris  is  approj)riated  by  an  individual 
his  right  is  co-extensive  with  the  beneficial  use  to  which 
he  a7)propriate8  it.  And  the  circumstances  under  which 
an  artificial  cpurse  is  created  may  give  rights  similar  to 


'    Venkalfich-ilim    v.    Ztmindnr     ,,f  MndaU,  7  Mad.  H.  C.  R.,    71    (1871). 

Sivnganga,    I.     I-.     li..  27   Miul.,     l<ti)  «   /•oninimw;      Trvnr    v.  The      Col- 

(1004)  :  'ii'-t.    fJojml    Heddi  v.  Ch' nwi  Irrlnr  „f  Madiini,  .■>    .Mil.    II.    ('.     |{., 

Rrddi,  I.  I..  R.,  IS  .Miul..  l.W.  «.  24  (IHO!)). 

•  f'erunuil     \.  /iama/iami,  I.    I..  .  I?  .  »  Pr„vkri>.l»  lioij  v.     Ilvro    Chnnder 
II    .Ma.!.,    in  (1887).  /^-V.  If  \\.  H..  4S&  (IH'W). 

*  KriMnn    Aijynn    v,      Vrncnlarhilln 
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those  of  a  riparian  luoprictor.'  I'pon  findings  of  fact 
a  prosuniption  may  arise  that  the  enjoyment  had  an  origin 
whicli  conferred  a  riglit.' 

An  Injunctii)n  will  he  granted  where  the  injury  is  one 
of  a  constantly  recurring  kind  and  from  the  very  nature 
of  the  easement,  it  would  l)e  impracticable  to  estimate  an 
adequate  compensation  in  pecuniary  damages  as  a  proper 
substitute  for  the  relief  by    Injunction.^ 

The  general  rule  is  that  a  permanent  Injuiv?tion  is  only 
granted  first,  when  some  estabhshed  right  has  been  invad- 
ed and,  second,  when  damage  has  accrued  or  must  •^leces- 
sarily  accrue  from  the  act  or  omission  complained  of.'* 

Acquiescence  in  the  sense  of  mere  submission  to  the*)n- 
terruption  of  the  enjoyment  does  not  dectroy  or  impair 
an  easement.  To  be  effectual  for  that  purpose,  it  must 
be  attributable  to  an  intention  on  the  part  of  the  owner  of 
the  dominant  tenement  to  abandon  the  benefit  before 
enjoyed  and  not  merely  to  a  temporary  susjiension  of  the 
enjoyment,  or  be  evidenced  by  acts  or  words  which  had 
induced  the  owner  of  the  servient  tenement  to  incur 
expense  in  the  reasonable  belief  that  the  enjoyment  had 
been  entirely  relinquished.^ 
(vii)  Way.  Ways  are  either  public,  that  is  highways,  or  private  : 

and  a  claim  may  be  made  to  use  a  road  as  a  private  in- 
dividual and  to  use  it  as  one  of  the  public.  Th§  former 
claim  is  merely  a  private  easement,  the  latter  is  one  in 
favour  of  the  public.     In  the  first  case  a  twenty  years' 


'  Kristni    Ayi/'iH     v.      VencalarhelUi  MiuMi,  7  -Mud.  H.  C.  K.,  71    (1872/. 

Miidali,  7  -MimI.  H.  C.  K.,  70  (1872).  As    to    injunctions     of    an     iiKU^finite 

'  Mudhuh     Das    Bairaf/i    v.    Joge-ih  nature,  see  Kaiu  Khahir  v.   Jnn   MeaJi, 

Chunder  Sarb'.r,  I.    I,.  I'..,  30  Cal.,  281  I.  L.  K.,  29  Cal.,  100  (1901). 
(1902).  •  I'lmnuaami    Tevar     v.      'J'Ik     Col- 

•  Krifilna     Ayyan    v.      VencatachdUi  lector  aj  Madura,    5  JIad.    H.  (.'.  K.,  6, 
MudaU,  7  Miul.  H.  C   K.,  71  (1871).  2:{    (1800). 

*  Kriatna    Ayyan    v      Vtncatiirh'lin 
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enjoyment  by  the  claimant  must  be  proved,  in  the  second 
no  fixed  period  of  enjoyment  need  be  shown.  It  is  suffi- 
cient if  acts  of  user  by  the  pubHr  are  shown  to  have  been 
acquiesced  in  by  the  owner  or  owners  of  the  land  over 
which  the  road  passes,  and  that  those  acts  are  of  such  a 
character  as  to  warrant  the  inference  that  the  owner  or 
owners  intended  to  make  over  to  the  public  the  right  to 
use  the  land  as  a  public  highway.'  When  a  road  has 
been  dedicated  for  the  use  of  the  public,  the  owner  of 
the  soil,  over  which  the  road  runs,  is  entitled  to  exercise 
all  rigjits  of  Ownership,  so  as  iiot  to  interfere  with  the 
right'  of  way,  which  exists  in  the  public.  When  the 
owner  of  such  Soil,  is  responsible  for  keeping  the  road 
in  order  and  in^  good  repair,  he  is  entitled  to  institute 
a  suit  for  damages  and  injunction  against  the  destroyer  of 
any.  work  of  improvement  done  to  the  road  without 
proving  special  damage.-  Private  rights  of  way  may 
arise  by  grant,  express  or  implied,  or  by  prescrip- 
tion. If  a  right  of  way  be  acquired  by  grant,  the  ex- 
tent of  the  easement  must  be  determined  by  the  words  of 
the  grant.  If  a  right  of  way  be  acquired  by  prescription, 
the  character  and  extent  of  the  easement  is  fixed  and  de- 
termined by  the  use  and  enjoyment  under  which  it  has 
been  gained,  the  right  acquired  being  measured  by  the  ex- 
tent of  the  enjoyment  which  is  proved.  The  purpose  for 
which  the  way  may  be  used  is  limited  by  the  actual  user 
which  has  taken  place  during  the  whole  period  necessary 
for  the  acquisition  of  the  right. ^    A  right  of  way  over  land 

'   AtiJcrgan     V.     Jim<jiitlumlMi      Dnhi,  Cal.,  839  (I'JOt). 
6    C.    K.    |{..    2S2.     L'Kl     (I MHO).     S.-<-  •   K.ir,     Inj.,     260.     268.     27 J.    ..iid 

Kitnchinlai-t    A  mtluthltai    v.     Miiniklull  k''>""»'I.v  I'p.    260— 2,S(> ;    llilli.iixl,    Inj., 

OoriilvnulaM.    I.    I..    |{.,    17   I'om.,    64K  (i.JI— «4»;    Htucli,  Inj..    C'li.    XX.WI], 

iWM^).  Knwmciitjj   A«'t,   nh.    Ifi,     28;   J.imitu- 

*   Mnhiruj       /utiuidur       Stngh       \.  timi     ,\<t,    h.     26.     Arhiil      Mnhlti    y. 

Parcsh     Nnth    Singh,    I.     L.     1:.,    :il  I{>i/uh    M„hUt,    J.    L.     K.,    fi  Oil.,  M2 
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in  overy  dirootion  cannot  be  acquired  by  prescription. 
In  order  so  to  acquire  a  ri<rht  of  way,  the  passage  over  the 
l.iiid  must  be  in  a  definite  line  or  in  a  jiarticular  direc- 
tion.' The  dominant  owner  of  a  right  of  way  cannot 
vary  his  line  of  passage  at  pleasure,  even  though  he  does 
not  thereby  impose  any  additional  burden  on  the  servient 
heritage.' 

With  reference  to  the  English  rule  that  a  grantee  is 
entitled  to  only  one  way  of  necessity  and  tha^.the  grantor 
had  the  right  of  electing  it,  the  Bombay  High  Court  in 
the  case  cited  below, ^  which  was  one  concerning  a.privy, 
observed  as  follows  : — ' '  Whether  it  would  be  right  ill  this 
country  to  apply  the  first  part  of  this,  ruling  under*  all 
circumstances,  having  regard  to  the  pz-ejudice  of  the 
higher  castes,  which  prevails  in  this  country  against  being 
brought  into  proximity  with  persons  whose  occupaA^ion 
it  is  to  remove  the  contents  of  privies,  may  be  open  to 
doubt." 

A  license  to  use  the  land  of  another  unless  coupled  with 
a  grant  is  revocable  at  the  will  of  the  licensor,  subject  to 


(1881).     As    to    the    acquisition     of    a  docs  not  include    a   right  of  way    (f 

right    of    way    by    inii)licd    gijuit,    sec  any  other  kind :    »6.,  s.  28.     As  to  the 

Charu    Surnokar    v.    Dokouri    Chunder  nght  to  do  acts  to    secure  enjoyment 

Thakoor,  I.  L.  R.,  8  Cal.,   956  (1882) ;  sueh  as  the  right    of   deviation  or  ol- 

WiUzkr  V.  Sharpe,   1.   L.   R.,   15   AH.,  struction,  sec  ib.,  s.  24. 
270    (1893)  ;    Bam    Narain   Shaha    v.  "   Esuhai  v.  Damodar   Uhvardas,  I. 

Kamala  Kanta  Shaha,  I.  L.  R.,  26  Cal.,  I>.  K.,  16J5om.,     552,  559    (1891):  in 

310   (1898);  and    cases  there  cited;  as  this  ease  it  was   iield  that   having  re - 

to   covenant    presumed    to    keep    way  gard  to  the  class  of  persons  concerned 

open,   see   Ranchnrdass    Amthabliai    v.  there  was  no  reaacnable  necessity  for 

Manikhll   Gordhandass,     I.    L.    R,    17  two  ways.     As  to  privies,  see  also  tlie 

Bom.,    643   (1890).  following  cases :   Madanmalian  Sen  v. 

1  Dnorga     Chum      Dhvr     v.      h'nlh/  Chandra  Kumar    Mookerjee,  9   B.    L. 
Cxmer  Sen,\.\..   R.,  7  f'al.,  14r>(l88l)  ;  K.,  32,S  (1  H72)  ;  Vishnu  v.    Rango  Oa- 
Radhanath    Hugracharji    v.     liaidotwth  nesh   Purandare,    1.  L.    R.,    18  Bom.,, 
Seal  Kahiraj,  3  U.  L.  It.,  App.,  118.  382   (1893)  ;  Jadoo   Lall    MuUick    v. 

2  Easements    Act,    s.    23,     Kxphnia-  Oopaul  Chunder  Mookerjee,    13   I.  A., 
tion.      A    right    of    way   of    one    kind  77(1886). 
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the  right  of  the  Hcensee  to  damages  if  revoked  contrary 
to  the  terms  of  any  express  or  impUed  contract.' 

Where  a  person  has  acquiesced  in  the  interruption  of 
his  right  of  way  and  allowed  another  to  erect  a  house  on 
the  pathway,  a  claim  to  enforce  the  right  by  the  removal 
of  the  building  will  not  be  entertained.-  A  tenant  cannot 
as  against  his  landlord  acquire  by  prescription  an  ease- 
ment of  way  in  favour  of  the  land  occupied  by  him  as 
tenant  ove-  other  land  belonging  to  his  landlord.^ 

Though  a  plaintiff  setting   up    a  right   of    way    must  injuactions 

,  7  11  7  agaiust  ob- 

succeiid  not  only  secundum  iirobata  but  also  secundum  structiou  of 
allegata  a  too'  technical  view  must  not  in  this  country  be  ''"^ 
taxen  of  the  pleadings.*  Whenever  a  claim  to  a  right 
of  way  and  its- infringement  has  been  made  out,  the  Court 
will  interfere  by  Injunction,  in  proper  cases  and  where  the 
circumstances  warrant  that  relief,  for  the  protection  of 
that  right.  If  the  damage  is  unsubstantial  and  trifling, 
the  Court  may  refuse  to  interfere  by  Injunction,  but  where 
a  plaintiff  is  held  to  be  entitled  to  the  user  of  a  right  of 
way  and  the  inconvenience  caused  to  him  is  real  and 
substantial  the  Court  will  grant  an  Injunction  against  its 
obstruction.^  In  the  undermentioned  case^  the  plaintiff 
sued  to  obtain  an  Injunction  restraining  the  defendants 
from  erecting  a  door  to  a  kJiadki  (or  small  street  with  a 
door  at  one  end  and  containing  five  or  six  houses  on  each 
side)  :  from  raising  the  level  of  the  doorway  above  its 
original  level  and  from  executing  any  building  work  there 
which  might  cause  obstruction  or  difficulty  to  the  passing 

•  ProaonnaCnnmar  Singha  v.  Rum  Tieklall  Qordhandaas,  l-  L.  U.,  17  Bom., 
CoomarOhoxc,  I.  [..    It.,    Mi  r,il.,  <II0  (JJ8.  (155,  050  (IWK))-  wso  an'c,  p.  165. 
(1889).  *  O.    I.     J'.     liailuxtij    Comjximj    v, 

•  Beni     Madhnlj    Das     v.     Itamjay  Nowroji  Pcslanji,   I.    L.  R.,    10    Hcin., 
Il,M,  1  B.  L.  H.,  S,  C,  213  (1808).  3!H)  (1885). 

•  (Jdit  Ninoh  V.    Kw>hi   Ham.    I.    f-.  •  Maganhd  v.    ChhUnltl,    I.    I..    K., 
R.,  14  All..  IH5  (IWCJ).  20  lioin..  rJ<J  (IWl). 

•  RnnrJuirdass    Amihnhhai     v.     Ma- 

\\\  I  32 
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of  cattle,  carriages,  carts  and  lire  engines  through  the  door- 
way or  over  the  land  of  the  khadki.  The  plaint  also  contain- 
ed a  prayer  for  such  other  relief  as  the  Court  might  think 
fit.  After  filing  the  i)hiint  the  plaintiff  applied  for  an 
intcri)n  Injunction  pending  the  hearing  of  the  suit,  which, 
however,  was  refused.  The  defendants  thereupon  erected 
the  door,  and  at  the  hearing  contended  that  inasmuch  as 
the  plaint  prayed  only  to  prevent  the  erection  of  the  door 
and  not  for  its  removal  when  erected,  the  plainti*!?  could  not 
obtain  the  latter  relief  in  the  suit,  but  must  file  a  fresh  suit. 
The  Lower  Court  dismissed  the  suit,  holding  that  cffv  the 
erection  of  the  door  a  new  and  different  ca\ise  of  action 
had  arisen  for  which  a  fresh  suit  must  be  filed.  On  appeal 
Held  (reversing  the  decree  and  remanding  «the  case)  that 
oh  the  suit  as  framed  the  Court  could  grant  a  mandatory 
Injunction  for  the  removal  of  the  door.  The  suit  f.-as 
rightly  framed  in  the  light  of  the  circumstances  which 
existed  when  it  was  brought.  It  was  the  defendant's 
subsequent  conduct  which  rendered  it  necessary  that 
the  plaintiff  should  be  given,  as  prayed  for  in  his  plaint, 
such  other  relief  as  the  Court  might  think  fit, 

A  highway,  which  is  not  an  easement  properly  so-called 
may  be  created  either  by  statute  or  by  the  dedication  to 
the  public  l)y  the  owner  of  the  soil  of  the  occupation  of 
the  surface  of  his  land  for  the  purpose  of  passing  and 
repassing.  But  an  owner  who  dedicates  to  public  use  as 
a  highway  a  portion  of  his  land  parts  with  no  other  right 
than  a  right  of  passage  to  the  public  over  the  land  so  dedi- 
cated and  may  exercise  all  other  rights  of  ownership,  not 
inconsistent  with  such  dedication.  The  dedication  may 
be  for  special  uses  or  for  a  limited  purpose,  but  not  to  a 
limited  class  of  persons  or  for  a  limited  time.  The  soil  * 
of  the  highway  up  to  the  centre  of  the  road  is  presumed 
in  the  absence  of  other  evidence  of  ownership,  to  belong  to 
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the  owners  of  the  land  on  each  side  subject  to  the  right  of 
passage  to  the  public.  Enjoyment  and  user  of  a  way  by 
the  public  is  evidence  from  which  an  intention  to  dedicate 
may  be  presumed.' 

A  class  of  cases  in  which  the  equitable  remedy  hy 
Injunction  is  often  sought  are  nuisances  to  public  roads  or 
hifrhways.'^  The  public  as  well  in  India  as  in  England 
have  the  right" to  pass  and  repass  along  a  public  highway 
so  long  as  jthey  do  so  peaceably  and  properly.*  But 
speaking  generally  no  action  can  in  England  be  maintained 
for  a,-»public  injury.  Therefore  an  action  does  not  lie  for 
obstructing  a"  man's  passage  in  a  highsvay.  because 
or(?{inarily  he  li^s  no  more  damage  than  others  of  the 
Queen's  subjects  ;  but  the  party  causing  the  obstruction 
mast  be  proceeded  against  by  indictment.  If,  however,  tlw 
perrion  has  sustained  more  narticular  damage  bv  the 
nuisance  than  the  public  in  general,  as  if  any  accident 
occur  to  him,  or  he  be  obliged  to  go  a  greater  distance  and 
bf  thereby  put  to  an  expense  in  the  conveyance  of  his 
goods  or  otherwise,  then  he  may  sue  the  party  causi)ig  it. 
So  where  in  a  suit  tor  the  removal  of  an  obstruction  in 
a  public  pathway  it  was  found  by  the  Courts  below  that 
the  plaintiffs  were  deprived  of  the  only  means  of  grazing 
their  cattle  by  the  obstruction  and  that  they  lost  some 
cows  thereby,  it  was  held  that  the  injury  caused  to  the 
plaintiffs,  by  the  obstruction  of  the  way,  leading  from  the 
village    where  they  resided    to  that  in  which  they  had 

'  See  Kftr,      Inj..      2Nl— I'SS       aiid  hnmiiutd   Yusiif,  I.   I,.    |;..   <)   All.,    434 

tf.    foll<r.vltiir    (Icci'ioiiH    on     liipliwiiy  ;  (IS87). 

Sttkii     I'liliiil     Ktiillr   SiiiiMirr   v.     Ihrn-  2  Ki'ir,    Inj.,     2«i  ;    .1/.-,'/  v.    ,Srlio-y:. 

film  Aga    Ifihiil    Mirz'i  .U/'i.    I.    I.,    i:.,  l-nd,  20  K(\..  24  ;  All>/.-f;,„l    v    <S'.';re!t«- 

2   Itoin..  4',!    (IhTT)  ;    llarriinlro    (;»,-  l„irii    liritlge.  Co.,  21   Cli.    I).,  7.1^2.  ami 

ni'irChniilhrij  \.  Tarnw'iiii  I'luwlliriiiii,  other    casco    there  ci  (<•(!. 
7   f.    I«    i:..  272    (1880);  .Yi7<«/  ('luind  a  Sec  m  to  this    llnrriHon   v.    Duke 

v.  Aziniit    Ali  Kluin,   I.    I,,    r.,  7    All.,  -./  Kiifland  l\H93),  I  Q.   !'..,  l.;2. 
U&2    (<sn.-m:    y„irh<ril>    Khin    \.     Mil- 
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fields  and   })asturos  was  peculiar   to    them   and  to  their 
calling,  and  it  caused  them  substantial  loss  of  time  and 
inconvenience;  and  that  it  was  sufficient    to  entitle  the 
plaintiffs  to  maintain  the  action,    but  it  was  held  also 
that  the  death  of  the  cows  was  too  remotely  and  indirect- 
Iv  connected  witli  the    obstruction  to  furnish  a  cause  of 
action.-     On   the    other    hand,     in  the    undermentioned 
case/  the     plaintiffs    who     were     Mussulmans,    sued    to 
establish  their  right  to  carry  tabuts  in  procesrion  along  a 
certain  road  to  the  sea,  and  alleged  that   the  defendants 
(also  Mussulmans)  obstructed  them    in    doing  so.*.  The 
plaint,   however,  did   not    allege    any    pergonal    losg   or 
damage    to    the    plaintiffs,    arising  from  J;he  obstructibn. 
Both  the  lower  Courts    found,    as    a  fact^  that  the  road 
along    which    plaintiffs  desired  to   carry   their    tahuis  to 
the  sea  was  a  public  road.     Held  in   special   appeal  Irhat 
plaintiffs  could    not    maintain  a   civil    suit  in  respect  of 
such  obstruction,  unless  they  could  prove  some  particular 
damage   to    themselves    personally    in  addition    to    the 
general     inconvenience    occasioned  to     the  public.     The 
mere  absence  of  the  religious  or  sentimental  gratification 
arising  from  carrying  tabuts  along    a  public  road    is  not 
any  such  particular  loss  or  injury  as    would  be    sufficient, 
according  to  English  and  Indian     precedents,  to  sustain 
a  civil  action.  • 

Section  10  of  Bengal  Act  III  of  1864  does  not  deprive 
a  person  of  any  right  of  private  property  that  he  may 
have  in  land  used  as  a  public  road,  nor  d^jes  it  vest  the 
subsoil  of  such  land  in  a  municipality  ;  and  when  such 

1  Ahzul  Miah  v.    Naair    Mahommed  sufficient   to    sustain  a  civil  suit  in  sucii 

I.  L.  R.,  22  Cal.,  551  (1895).  cases     referred      to.      Siddeswara      v 

»  Salku     Valad     Kadir    Saugare    r.  Krishna,  I.  I..  K.,  14  Matl.,  177  (1890)  ;* 

P/rahim  Afja    Valad    Mirza  Aqa,  I.  I.  Fatchyah  Khan  v.    Muliammad  Yu4Uf, 

R.,   2    Bom.,   4.57    (1877).     .\uthoritie.s  I.  I.  R.,  9  Al!.,  434  (1887). 
M  to  what  constitutes  special    damage 


INJUNC'l^IONS    AGAINST    NUISANCKS. 


501 


land  is  no  longer  required  as  a  public  road,  the  owner  is 
^^ntitled  to  claim  its  possession.' 

English  law  does  not  allow  an  easement  of  privacy,  (^i")  P''^''«y- 
Nor  does  the  law  of  India  admit  of  such  a  right  being 
acquired  by  prescription-  But  Illustration  {h)  to  section 
18  of  the  Easements  Act  shows  that  the  Legislature 
intended  that  an  easement  of  privacy  should  be  acquirable 
by  local  custom  and  the  existence  of  such  a  custom  in 
various  parts  of  India  as  in  Gujerat  and  the  North- West 
Provinces'and  Punjab  has  been  recognised.*     Where  such  i„j«nctions 

•'  J     ^'^  preserve 

a  c^uijtom  is  >judicially  recognised   and  has   been  proved,  privacy, 
an- Injunction    will    be    granted    against    a    threatened 
invasion  or  impingement  of  the  customary  right. 

§  84.  Section  5q  of  the  Specific  Relief  Act  in  express  ^^^^^^ 
terras  makes  the  exercise  of  the  Coart's  mandatory  power 
discretionary.*  The  law  relating  to  the  issue  of  manda- 
tory Injunctions  in  cases  of  light  and  air  was  laid  down, 
and  the  English  and  Indian  authorities  reviewed  in  the 
case  of  Benode  Coomaree  Dossee  v.  Soudaminey  Bossee,^ 
by  Wilson,  J.,  who  said  : — 

"This  case  so  far  as  it  relates  to  the  granting  of  a  man- 
datory Injunction,  is  of  undoubted  importance  to  suitors 
in  this  Court,  and  it  seems  to  me  that  the  law  on  the  point 
has  been  somewhat  misapprehended  in  the  Court  below. 
It  rather  seems  to  have  been  assumed  that,  if  the  cause 
of   action,    which   undoubtedly  existed,  was  established, 

'  Modhu     Sudan     Kiindu     v.     I'rn-  •  dlrnin.iham    MlktuU    Nadkami    v. 

tn^/la  Nfilh  Roy,  1.    L.  K.,  20  C'al  ,  7.32  M<,r<>h,i  Ram  Chandra  Pui.    I.    L.    H., 

(189.3);  uiul  sw  alifo  as  to  the  N.-W.  18  lUmi.,  492    (1894).     As  to  tho  form 

V.  nnd  Ou<lh  .Miii\i(.ipalitic3  Act ;  Mlial  of  a  mandatory    Injunction  before    th- 

Chfind  V.   Aznuit  Ali    Khan,   I.  I.    I!.,  S|it(ific    Kulief  Act,    we    Ralanji  H. 

7  All.,  3(12  (1885).  H"lllewalla    v.    Edalji    II.    Uotlkunll'i, 

•  .S'eecn.ic«citedin  not<-3at  pp.  H,  II  8    I'.om.      H.   C.    R.,    0.    C.    J.,     19(i 

,     n;lc.   nnd   in   Jmrtleular     (Jokal  I'ram'l  (1871).   and    od  to   that    .\ct,   sees.   5.^> 

V.    Rwlho,  I.  1,.   H.,  10  All.,  .358  (188S).  and   iiluJtnvtions  thereto, 

in  whieh  nil  the  prcvioua  dccinions  art-  *  !■   I-  •!•.    '"  ^"l-    252,   201     2(if 

cshau'<tively  dittcuH^icd.  (1889). 
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a  mandatory  Injiinrtioii.  to  pul!  down  tln'  dofeiidant's 
building,  or  so  much  of  it  a.-<  initiht  be  necessary,  would 
follow  as  a  matter  of  course.  The  principal  anthorities 
on  the  subject  have  been  cited  and  their  effect,  T  think, 
is  plain. 

The  cases  have  all  fallen  under  one  ov  other  of  two  class- 
es. The  f^rst  kind  of  case  is  that  of  a  man  who  has 
a  right  to  light  and  air,  which  is  obstructed  by  his 
neighbour's  building,  and  who  brings  his  suit  ^nd  apf)lies 
for  an  Injunction  as  soon  as  he  can  after  the  commence- 
ment of  the  building,  or  after  it  has  becoliie  apjiitrent 
that  the  intended  building  will  interfere  with  his  li'^ht 
and  air  ;  a  number  of  cases  under  that  li^ad  have  be6n 
cited.  A  loading  case  is  that  of  Bent  v.  The  Auction 
Mart  Compani/.^  To  the  same  class  belong  Ayndey  v. 
Glover,-  Stnith  v.  Smith  :^  Krehl  v.  Burrell  ;*  GreenwQod 
v.  Hornsey.^  Those  cases  all  establish  that  although 
the  remedy  by  mandatory  Injunction  is  ahvays  in  the 
judicial  discretion  of  the  Court,  and  the  circumstances  of 
each  case  may  be  taken  into  consideration,  still  as  the 
general  rule,  and  in  the  absence  of  special  circumstances, 
if  the  injured  man  comes  to  Court  on  the  first  oppor- 
tunity, after  the  buildings  have  been  commenced,  or  on 
the  first  opportunity,  after  he  has  seen  that  they  will 
interfere  with  his  rights,  an  Injunction  l)eing  necessary, 
a  mandatory  Injunction  is  granted. 

On  the  other  hand,  however,  there  may  be  circum- 
stances which  will  lead  the  Court  to  refuse  tjie  Injunction, 
as  has  certainly  been  done  in  two  cases  :  Senior  v.  Paivson^ 
and  Holland  v.  WorleyJ 


L.  R.,  2  Eq..  238.  •  L.  I{.,  33  Ch.  1).,   4'71. 

•i  L.   R.,   18   ?:q.,  544.  •  I..  U..  3  Kq.,  33a 

L.  R.,  20  Eq.,  500.  ■•  1..  1!..  26  Ch.  !>..  578. 
•  I,,   i;.,  7  Ch.  D-  551. 
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The  other  class  of  cases  comes  under  a  different  prin- 
ciple. When  a  plaintiff  has  not  brought  a  suit  or  applied 
for  an  Injunction  at  the  earliest  opportunity,  but  has 
waited  till  the  building  has  been  finished,  and  then  asks 
the  Court  to  have  it  removed  a  mandatory  Injunction 
will  not  generally  be  granted,  though  there  might  be  cases 
where  it  would  be. 

This  is  shown  by  the  case  of  Iscnberg  v.  The  East  Indian 
House  Estate  Company;^  Cunicrs  Company  v.  Corbelt  ,'^ 
Darell  v.  "Prilchard.^  The  latter  case  came  before  the 
L(Tds  Justi^ces  from  a  decision  of  the  Master  of  the 
Rojls,  and  L.    J.  Turner  lays  down  that  it  is  within  the 

> 

jujfisdiction  of  ,the  Court  to  grant  a  mandatory  Injunction, 
but  it  ordinarily  abstains  from  granting  one  unless  under 
very  special  circumstances.  The  next  case  I  would  refer 
tQ — City  of  London  Brewery  Company  v.  Temiant,^  where 
tlie  jurisdiction  of  the  Court  to  grant  a  mandatory  Injunc- 
tion is  re-aflirmed,  but  it  is  added  in  the  judgment  of  Lord 
Selborne  :  'We  know  of  coiu'se.  that  the  Court  is  not  in 
the  habit  of  doing  so,  except  under  special  circumstances, 
but  those  circumstances  may  exist.  '  The  same  law  is 
followed  in  Stanley  of  Alderley  v.  Shreivshury}  There 
have  been  cases  where  mandatory  Injunctions  have  been 
granted.  In  Baxter  v.  Boiven,*'  a  mandatory  Injunction 
was  granted  by  Vice-Chancellor  Bacon,  and  his  judgment  , 
was  affirmed  ill  appeal. '^  But  in  that  case  the  circum- 
stances were  peculiar.  The  thing  removed  was  a  mere 
shed,  and  there  was  something  like  an  agreement  between 
the  parties  that  no  objection  should  be  taken  on  the  ground 
of  complainants  having  delayed  in  bringing  their  action. 


'  :{  DoO.  J.  A  a.,  2«3. 

•  2  Dr.  &  Sm.,  .15.-5. 

^  L.  I{.,  I  Ch.  App.,  244. 

♦  I,.    t{.,  0  C'li.   App.,  212. 


•  I,  i:.,  '.»  K(|..  f.Kj. 

•  2.1  \V.   I{.  (i;iii{.>,  .'134. 
»  -S.i  \V.   1!.  (I''iii{.)i  S<^ 
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That  case  has  been  explained  as  a  very  special  case  in 
Gaskhi  V.  Ball,^  where  it  is  said  :  'The  Court  will  rarely 
interfere  to  pull  down  a  building  which  has  been  erected 
without  complaint.  Baxter  v.  Botcen  was  a  very  special 
case,  just  one  of  those  exceptions  which  prove  the  rule.  ' 
Certain  circumstances  have  been  relied  on  in  this  case  as 
making  it  a  special  one,  particularly  the  notice  which  the 
plaintiff's  witnesses  say  they  gave  to  the  defendants, 
not  to  continue  the  building  so  as  to  obstruct  the  plaintiff's 
rights.  The  learned  Judge  in  the  Court  below  has  believed 
these  witnesses,  and  I  accept  his  finding ;  but^  ftie 
autliorities  show  that  mere  notice,  not  followed  -by 
legal  proceedings,  is  not  sufficient.  "That  is  hoY/ 
matters  stand,  so  the  English  authorities,  and,  I  think, 
the  Indian  authorities  are  to  the  same  effect.  I  had 
occasion  to  refer  to  the  an  thorites  in  the  case  of  the 
Shamnugger  Jute  Factory  v.  Bam  Narain  Chatter jee.'^  I 
only  refer  to  that  case,  because  on  pages  200,  201 ,  a  good 
many  of  the  authorities  are  collected.  A  Bombay  case 
was  cited,  which,  it  was  contended,  is  inconsistent  with 
this  view  of  the  law  :  Jamnadas  Shankarlal  v.  Atmarara 
Harjivan.^  There,  under  the  circumstances  of  the  case,  a 
mandatory  Injunction  was  granted  ;  but  we  cannot,  I 
think,  regard  that  case  as  laying  down  any  broad  rule  that 
mandatory  Injunctions  are  to  be  granted  as  a  matter  of 
course  ;  but  it  appears  to  me  the  law  on  this  point  is  well 
settled.  "* 


'  L.  K.,  13  Ch.  D.,  329.  cencc  ;   Kandkishor   Balgovan   v    Bha- 

•  I.  L.  R.,  14  Cal.,  189.  guJjhai    Pranhhahbhdas,    I.    L.    R.,    8 

»  L  L.   R..    2  iJom.,    138,  in  which  Bom.,  95  (1883). 

case    the    circumstances     constituting  *  Benode  Coomaree    BoAsee    v.  iSou- 

delay   and  acquiescence  were  discussed.  daminey  Dossee,  I.  L.  R.,  16  Cal.,  252, 

It  is  for  the  defendant    to  show  that  264—266  (1889),  per   Wilson,  J. 
the   right    has    been  lost   by   acquits- 
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Prompt  action  is  very  essential  in  these  cases,  if  an  In- 
junction is  the  desired  remedy.'  And  it  will  not,  in 
general  be  granted,  if  the  plaintiff  has  allowed  the 
building  to  be  erected  without  complaint.* 

Xotice,  that  an  act  complained  of  is  objected  to,  removes 
all  objections  to  the  mandatory  form  of  the  Injunction,  that 
is,  deprives  the  defendant  of  all  right  to  complain  of  its 
particular  form.^  If  such  act  is  continued  or  carried  on, 
after  clear  and  distinct  notice  of  objection,  or,  if  during  the 
action  an  undertaking  has  been  given  to  pull  down  the 
bujldjng,  if  so  ordered  at  the  trial,  and  the  injury  caused 
is  of  a  serious  nature,  the  jurisdiction  to  grant  this  form 
o5  Injunction  Vill  be  exercised  more  freely  than  in  cases 
where  complaint  is  not  made  until  after  it  is  completed.* 

But  a  plaintiff  should  do  something  more  than  com- 
plain :  he  should  take  steps  to  restrain  the  building  ;  for 
prompt  action  is  very  essential  in  cases  where  a  manda- 
tory Injunction  is  the  desired  remedy.''  So  mere  notice 
not  to  continue  building  so  as  to  obstruct  a  plaintiff's 
rights,  is   not,  when  not   followed  by  legal  proceedings 


I  Ghanasham    Kilkant    Nadkarni    v.  Edaiji    Ilortmsji    DottkuxilUi,    8    Bom. 

Moriiha   Rum  Chandra   Pat,    I.  I.   R.,  H.  C.  I?.,  181,  IW  (1871);  citing  .7rtf  )»,/, 

i8  IJoiii.,  402  (1894).  v.    K,n,j/,l,     32    L.     J.,     Ch.,     (501 ;    3 

*  AMA  Rahman  v.   Emik,  I.    L.  1!.,  ]>.  J.  <fc  S.,  538;  see    Jamitadas  Shan- 
10  All.,  (i'J,  72  (1893),  V.  ante.  kurhd  v.  Ainuirnm  Tlarjimn,  I.  L.  K..  2 

In   Ikixttr  \.    lioiren,    ho  vcvor,  44  Unni.,    138,    139   (1.S77) ;  Kerr,    Iiij.,  49. 
J..   J.,    N.-*  S..    C'li.,    C25,    the   building  *  Jaoinih    v.     Kniijhf,    supra;  Kreh 

which  wa«  a  mere  ahed  wns     removed.  v.    Hiirnll,   7   Ch.   J).,  CuA  ;   11  Ch.   J)., 

Sec  generally  n.s   to     iiecjui -seenee  and  MO;    He/liirn    v.     Lordan,    2   H.    \- 

c.ynduet    Spocific     Relief    Act,    s.     50.  M.,   345  ;   Smith  v.    Day,  13  Ch.   J)., 

ch.  (h)  (j) ;  linii   Madhah  Das  \.  Ram-  iSri2i  Grand     JuncHon  f'aiinl     Co.     v. 

;av/f«W,  1  J}.  L.  H.,  A.  C.,    213  (1808).  Shufjar,     6     Ch.,      iSi);  (.'r'cnuYXHl   v. 

Delay    may    l)o   PowiHtent   with     non-  Hornaaij,  33   (  li.   I).,    171.     See  Bcnnde 

i»er(uie«eencc  !  Jamnadan    Shankarhl  v.  Conmarcc  Ihi.isic  v.  Snw/'iiiiinn/  D.>isee 

Atmaram  //arjimn,    I.  I..  |{.,  2  Horn.,  I.  L.  K.,  10  (Vl.,  20(i  (lH8!t). 
133,    137(1877)  ;  and  nci|uij«eenee  itwelf  *  G  ha  tut  sham    Ailkanl    Nadkarni     v. 

is  no  bar  if  euu.  wl  hy  misreprenentation,  Morolm    Rata  Chandra   I'ai,    I.    L.    u, 

faviej,     V.   Marshall,  Ut   v.   n.,-S.  H.,  18     Hum..  474,      192     (MH) ;    JktKHle 

711,  or   flic  like.     A'c«  Korr,  Inj.,  19.  Cixmare^   I/oance   v.     Soudamhtey  J)o«- 

•  U'llanji     llnrmaitii     ll«llhtiaUit     v.  Arr,  I.  1,.  1!.,  |(i  C-il.,  2.''.2  (1S81). 
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a  suniciently  special  circunistanoo  for  granting  relief  by 
a  mandatory  Tnjuiu'tioii.' 

\\'liere  the  defendant,  upon  receiving  notice  of  motion 
for  an  Injunction,  endeavoured  to  anticipate  the  action 
of  the  Court  by  hurrying  on  his  buihling,  an  interlocutory 
mandatory  Injunction  was  granted  ordering  that  what  he 
had  erected  ought  to  be  at  once  pulled  down,  without 
regard  to  the  ultimate  result  of  the  action.  It  was 
observed  that  to  refuse  an  interlocutory  Injunction,  in 
such  a  case,  would  be  to  hold  out  an  encour'agement  to 
other  people  to  hurry  on  their  buildings  in  Jhe  hope  tirnt, 
when  they  were  once  up,  the  Court  might  decline  to  6^der 
them  to  be  pulled  down.^  » 

Where  the  defendants,  after  the  Lower  Appellate 
Court  had  passed  a  decree  in  their  favour,  carried  up  a 
wall  complained  of,  notwithstanding  an  appeal  to  Jbhe 
High  Court,  the  latter  directed  a  mandatory  Injuncuon 
to  issue  to  them  to  remove  it.'' 

The  re-erection  of  his  house  by  the  defendant,  not- 
withstanding notice  from  the  plaintiff,  so  as  to  darken 
some  of  the  principal  rooms  of  the  plaintiff's  house,  mak- 
ing them  unfit  for  occupation  during  the  day  without 
artificial  light,  is  an  injury  which  cannot  be  adequately 
redressed  by  an  award  of  damages,  and  against  which 
the  Court  will  grant  relief  by  issuing  a  mandatory 
Injunction,  directing  the  defendant  to  pull  down  feo  much 
of  the  house  as  is  necessary  to  stop  the  injury.* 


'  fienode    C'domaree   Dossee    v.    Soif  stituted  service  o«  him    was  eiTected  : 

daminei/  Dossee,   supra;   ace  also   OJia-  Von  Joel  v.    Ilormey,    L.  R.,  1895,  2 

naiham   Xilkanl    Nadkami   v.   Morolxi  Ch.,  774.     Sec    a\>o  Shelfer  v.  Cili/  of 

Ram  Cliandra  I'ai,  supra,  j).  492.  London    Electric   LiylUing   Co.,     L.    R., 

«  Daniel  v.  Fergwm,    L.  R.,    1891,  1895,  1  Ch..  287,  322,  323,  cited  ante. 

2  Ch.,  27;  so  also,   where  the  defend-  •  Kadarhhai    v.     Ralimbhai,     I.    L. 

nnt    evaded    service    of    the    writ    for  R  .  13  Bom.,  G74,  C75  (1889). 

several    daj-a    an:!,    in     the    meantime  *  Jamnddus    Shankarlal     v.      Alma- 

proceeded    with   its    building  till   sub-  ram  Ilnrjivnn,  I.  L.  R.,  2  Rom.,   133, 
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The  probability  of  the  defendant  suffering  a  greater 
loss  by  the  demolition  of  his  house  than  the  plaintiff,  if 
his  claim  could  be  reduced  to  money,  would  suffer  by 
being  awarded  a  money-compensation,  is  no  ground  for 
depriving  the  plaintiff  of  a  mandatory  Injunction  in  his 
favour,  except  under  sp^ecial  circumstances.' 

AVhere  the  plaintif!  and  the  defendant,  being  owners 
respectively  of  two  adjoining  houses  and  the  verandahs 
imni'ediately  in  front  of  those  houses,  agreed  that  they 
should  keep  the  verandahs  open  and  not  build  upon  them 
or  diyide  them  by  a  wall.  Held  that  the  mere  fact  that 
the -defendant  when  rebuilding  his  house,  built  its  new 
front  wall  in  advance  of  the  plaintiff's,  thus  encroaching 
on  the  defendant's  own  verandah  in  breach  of  the  agree- 
ment, was  not  sufficient  in  itself  to  justify  the  Court  in 
granting  a  mandatory  Injunction  ordering  its  removal. 
It  should  also  be  satisfied  that  the  new  wall  so  materially 
interfered  with  the  comfort  and  convenience  of  the  plain- 
tiff, that  the  consequences  of  the  breach  of  agreement 
could  not  adequately  be  compensated  by  damages.  It 
should  also  satisfy  itself,  whether  the  plaintiff  protested 
against  the  new  wall  being  built,  whilst  in  course  of 
erection,  or  quietly  acquiesced  in  what  the  defendant  was 
doing,  and  only  objected  when  the  wall  was  completed. 
In  the  latter  case  the  Court  should  only  award  damages."^ 

An  Injunction,  in  a  case  of  light  or  air,  if  mandatory, 
should  only  order  the  demolition  of  so  much  of  the 
servient  owner's  building  as  interferes  with  the  access  of 
light  to  which  the  dominant  owner  is  entitled,  and,  if 

(1877)  ;   in     Ratanji  U.  BottkunUa     v.  ram  llarjivan,  I.      L.  !{.,  2  JJoin.,  VSi, 

Edalji  II.  liollleunlh  iilfo  (H    lioiii.    H.  KlH,      l.i'.l     (IS77):     such   ;-<|)ccinl     cir- 

(.'.   I!.,   O.     C.      J.,  HI     mifira),     notice  ciiiiiHfimi'cM  c.\i<fi'tl  in    Senior    v.   I'mi- 

wiw      givc-ii    ■'protfwfinn      agairiKt    tlic  mm,  \j.  15.,  3  Jv|.,  'XV\, 

biiililinjf,    and    a  rnnndiitory  Injiui' licm  *  Raiic/inil  Jamnadas  v.    Lallu     llirt- 

WM  tlifix'forc  L'ront<<l.  il,i.%  10  liiMn.  II.  <".  |;.,  ()')  (IS7*<). 
•  ■Inmiutrfas     Shankarlul     v.      Almit- 
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prohibitory,  slioiild  only  restrain  him  from  erecting  or 
continuing  any  buikling,  so  far  as  it  would  cause  such 
interference.^ 

To  determine  what  demolition  of  a  house  is  necessary, 
the  Court  executing  the  decree  may  be  directed  to  em- 
ploy a  professional  man  agreed  on  by  the  parties,  if  they 
can  agree,  or  nominated  by  the  Court,  if  they  cannot. - 

1  Bihi    V.     Mahasu,    I.     L.    R.,    20       llarjivan,    I.    L.    R.,    2    Rom.,    133 
Bom..    7.SS  (1895).    *  (1877),  as  to  tlio    ci:%-:ement  of  th«- 

•  Jniiiiiiiihis     Shanhtrhil  v.  Almarnm       Injunction,  v.  ontc,  §  45. 
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Thade-Marks  and  Patents. 

§  85. ' 'boi'YRiGHT.  §88.    Injunctions         against       In- 

„   „„'  »  -  FRINGEMENT     OF     TkaDE-MARKS. 

§  80'    iNJtJNCnONS     _    AGAINST  In- 

'  ,  '  §  89.     Patents. 

FRINGEMENT     •OF      COPVRIGHr.  „  „^       t 

§  90.       iNJVNCrlONS  AGAINST  In- 

§   87.      TraDE-MARK%.  FTaNGEMENT       OF       PaTENTS. 

J  85.  Copyright  means  the  sole  and  exclusive  liberty  copyright. 
of  printing  or  otherwise  multiplying  copies  of  any  book' 
already  published  and  is  the  creation  of  Statute,  while 
what  is  sometimes  called  ' '  copyright  at  common  law  ' ' 
is  really  an  incident  of  property,  and  not  "copyright" 
in  the  strict  sense.  The  rights  of  the  author  before 
publication  are  these  : — He  has  the  undisputed  right  to 
the  MSS.,  he  may  withhold  or  communicate  it,  and  com- 
municating he  may  limit  the  number  of  persons  to  whom 
it  is  imparted,  and  impose  such  restrictions  as  he  pleases 
on  the  use  of  it ;  and  the  fulfilment  of  the  annexed  con- 
ditions he  may  proceed  to  enforce  and  for  their  breach 
he  may  claim  compensation.  The  author  may  prevent 
the  {jublication  of  his  work  until  he  himself  has  made  it 
public.  The  common  law  gives  a  man  who  has  compos- 
ed the  yvork  a  right  to  that  composition  just  as  he  has  a 


•  r. 


5  &  «  Vic,  r.  ■»">,  H.  2:  "  I'xxik  plilft,  Hlictt  of  Ictter-piTstn.  aliwt  of 
mrons  mul  in<lii<ks  ovory  voliinu-  ruusii-  inup.  (hurt  or  jdiiii  separately 
part    or   tlivision    of   a     volume,    pnrii-        puMislutl  "' 
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riijht  to  any  otluM'  part  of  his  personal  property.  This 
ri«iht  is  really  an  incident  of  property  and  not  copyriglit 
in  tlu^  strict  sense.  But  though  a  man  has  this  right, 
the  question  of  the  right  of  excluding  all  the  world  from 
copying,  and  of  liimseU  claiming  the  exclusive  right  of 
forever  copying  his  own  c()m])osition  after  he  has  pub- 
lished it  to  the  world  is  a  totally  different  thing  ;  copy- 
rii^ht  is  tl\,e  exclusive  right  of  multiplying  copies  of  a 
work  already    published    and    is  regulated    by^  Statute.' 

For  an  intellectual  work  to  be  ca))able  of  protection  as 
copyright  it  must  be  (1)  innocent,  that  is,  liot  seditioue 
or  libellous  (the  libel  being  against  the  State),  not  'Im- 
moral, not  fraudulent  or  professing  to  be*^what  it  is  nfct 
with  intent  to  deceive,  and  according  to  English  law  not 
blasphemous ;  (2)  the  work  must  have  literary  value, 
though  very  little  usefulness  or  material  value  will  sufijce 
to  obtaii\  protection  ;    and  (."5)  the  work  must  be  original.^ 

There  cannot  be  in  general  any  copyright  in  the  title 
or  name  of  a  book.  Where  a  man  sells  a  work  under  the 
name  or  title  of  another  man,  or  another  man's  work, 
that  is  not  an  invasion  of  copyright  but  a  common  law 
fraud.* 

A  translation  and  a  copy  stand  on  different  footing ; 
in  the  former  the  skill  and  time  and  labour  of  anotlier 


• 


1  Jeffreys  V.  liiHmti/,  4  H.  J>.  C  ,  Slo  ;  InOd    not    to    l)c    •"hooka"    i-apiible   of 

Suck  V.  I'rieiler,  19  Q.  J5.  J)-,  'J-i'.  tojniight.     tice     .Scnittoirs     l^iw     of 

•  .So  11     perforated   (aid    ^^  itii    >oiiie  Copyiiglit,      10.^—107.      llie     piivjlege 

verses  on  it  ■whieh    tlirowiiif!  tlie    ' '.Sha-  is,  however,  not  confined    to  works    of 

dow  of    the  CroAs "   on    the  wall  went  litirary    merit     in    the    strict   (^'iise   of 

I)\-  the  name  of  the    Crinogrnph    (Cable  the  w«id.     So  a  book    of  statistics,  a 

V.  Marku,  47  L.   T.,  VM),  anil  an  album  <r\iid(-b(>ok,     directory     and     the     like 

for   holding   j)hotographn,    seven  of  the  may   'k-  the  siil)ject    of    copyrit-h*-,  fi.e 

pages  of  which  bore  pictures  rf  castles'  Ken,    Inj.,    36(1    a.s    to     collection    cf 

-with      short     letter-press     dcs.rii)ti6ns  advcrti-«inent,     .see     iMmh     v.    Evm. 

{Schove  \.    Schmhike,  .33  Ch.  1).,  546),  1««.3,   I  Ch.,  218. 
and  a  card  for  the  face  of  a  barometer  :i  Scrutton,  o^.    cil.,    104—111. 

{Davis  v.  Comilll.  .'>2    L.  <'..  539)  were  *  Dirks  v.  Ya.pi,  18  Ch.  D.,  7'J,  >'9. 
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have  been  employed  and  a  book  has  been  produced  avail- 
able for  a  different  class  or  race  of  readers.  A  person 
who  translates  a  book  into  another  language  is  not  there- 
by guilty  of  an  infringement  of  copyright.'  It  is  said  that 
there  is  no  copyright  in  news.  But  there  is  or  may  be 
copyright  in  the  particular  forms  of  language  or  modes 
of  expression  by  which  information  is  conveyed  and 
not  the  less  so  because  the  information  may  be  with 
respect  io  the  current  events  of  the  day.  A  practice 
by  jiewspapers  to  copv  from  other  newspapers  is  no 
defence  to  a  copynglit  action. 

The  Act  regn.lating  the  subject  of  literary  copyright  in 
India  is  Act  XX  of  1847.^  The  Preamble  of  that  Act 
recites  tliat  doubts  might  exist  whether  the  rioht  call- 
ed copvright  couhl  be  enforced  by  the  common  law  of 
England  mi  those  parts  of  British  India  into  Avhich  the 
common  law  of  Enjrland  had  been  introduced,  and  whether 
the  said  right  could  be  enforced  by  virtue  of  the  princijiles 
of  equity  and  good  conscience  in  other  parts  of  Britisli 
India,  and  whether  the  Statute  5  and  G  Vic,  c.  45,  had 
made  appropriate  and  sufficient  provision  for  the  en- 
forcement in  every  part  of  British  India  of  the  said  ri<dit 
by    proprietors    thereof.      The    Act     provides    that    the 


I  Mini'h!  Slifilk  Ahdvrriihiiiiiii  v. 
Mirvi  Muhimnil  Shimzi,  I.  I..  I!.,  I  I 
Hoiii..  rMi  (iKfMI):  liiit  .«rY  (ilisciVii- 
ti'ins  ill  Kerr,  Inj  .  ."tfiil.  wlicic  it  is 
ititcrl  ttiiif  if  iK  (lifliciilf  to  sec  ii|ir>ri 
■whnt  priiiciph'  the  lulc  Knit  ii  triiiis- 
iitiriii  U  not  nil  iiifi'iii);i'iii<-nl  cnii  Im- 
iiplii'i)!. 

»  Wfilur  V.  Stiiidopfl,  |H!)1>,  :J  Ch.. 
4Sf>.  A«  to  '•()((vii>fhf  ill  /I  iii-\v><|>ii|N'i' 
rvf  C'ate  v.  f)fr<w  a  nil  Knln  Cnniili- 
luli'nial  KetrnjKi jur  (';/.,  Ki  ('\\.  I)., 
MW. 

•    l!<|Hllll'<l        |,iill|y      liy     y\.t        X  V I  I 

of    l««2.;   IX    of    1871:   MV    ..flHTd; 


XVI  of  1S7-)  :  XII  nf  ISTIi:  I  ,,(  IsT!)  ; 
iis  to  the  fnil)jo(t  of  aifistic  (•(i|iyiii;i,t_ 
tre  Scnitton's  ]ji\w  of  Copvriulit.  ^nd 
K(I..  I-4:i:  Korr,  Inj.,  :i-S— .384;  n.?  to 
plioto-rrnpliH,  soo  Polhird  v.  I'Imln. 
qraphic  Ci/..  (O  Cli.  I).,  .•(4");  iw  'o 
i('\iow:-t  and  |ieri(i<lii"il.i,  sro  j\<-i  XX 
of  1847.  ■'.  1(1;  Ki'ir.  Iiij.,  ;{70.  'riip 
.•iiitlirr  of  II  e-.nliili'ilioti  to  n  iwiiodi- 
iiil  wlio  )iji«  !iot  |>iii(c<l  with  lii<  copv- 
rilflit  to  the  piopii  'loidf  the  poiiodicftj 
II  ay  Hue  ii'i  i  ifiiiijfcr  lirfoK-  |i||)|. 
linliiiiK  lii.q  roiitiiliiition  in  n  s(>p(i.„f,. 
fonii;  Johvfvtii  V.  Vn(ir:tv  X>'ii.iu.i  I.d,, 
1804,  3  Ch.,  m'i. 
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copyright   in   a  book   published    in    the    lifetime    of    its 
author  within  British  India  after  the  passing  of  the  Act  of 
Parliament,  3  and  4  \Vm.  4,  c.  85,  endures  for  the  natural 
life  of  such  author   and    for  the  further  term  of   seven 
years    commencing  at  the    time  of  his    death  and  is  the 
property  of  the  author  and  his  assigns.     If,  however,  the 
above  term  of  seven  years  expires  before  the  end  of  42 
years  from  the  publication  of    the    book,    the   copyright 
endures  for  42  years.     The  copyright  of  a  bool^  pubh'shed 
after  the  death  of  its  author  and  after  the   passing  of  the 
abovementioned  Act  endures  for  42  years  from  thg^first 
publication  thereof,  and  is  the  property  of  the  proprietor 
of  the  author's  manuscript  from  which  sniji  book  is  first 
published,  and  his  assigns.'     It  further  mgkes  provision 
against    the   suppression  of    books  of    importance,^  the 
registration    and  assignment  of  copyright-  and  suits  /or 
infringement  of  copyright.''   The  offender  against  copyright 
is  liable  to  a  suit  in  the  highest  local  Court  exercising 
original  civil  jurisdiction.   As  the  class  of  cases  provided  for 
"by   section  7  of  the    Copyright   Act   (XX  of  1847)    was 
transferred  to  the  jurisdiction  of  the  Calcutta  Court  of  Small 
Causes  by  Act  IX  of  1850,  notwithstanding  the  express 
language  used    in  section  7  of  the    Copyright  Act,  so  by 
analogy  the  jurisdiction  in  the  same  class  of  cases  arising 
in    the    mofussil    w^as    transferred  to  the  jurisdiction  of 
the  Mofussil  Courts  of  Small  Causes  by  Act  XLII  of  1860 
and  Act  XI  of  1865.     But  sched.  I  of  Act  XII  of  1876, 
Amending  Act  XX  of  1847,  has  now  re-transferred  the 
jurisdiction  in  such  suits  to  the  District  Courts.^ 


»  Act   XX   of   1847,    s.  1.  of  1867). 

•  lb..  8.  2.  *  if>;  8.  7.  *  * 

•  lb.,  88.  3,  5,  6  (as  to  the  regis-  •  HameedooUah  v.  Mahomed  A^' 
tration  of  books  and  aa  to  printing  gj.r  Hossein,  1.  L.  K.,  6  Cal.,  49» 
presses  andf  newspapers,    see  Act  XXV  (1880). 
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Copyright  in  designs  is  regulated  in  British  India  by 
Act  V  of  1888.  A  design  means  some  peculiar  shape, 
configuration  or  form  given  to  an  article,  or  arrange- 
ment of  hues,  or  the  like  used  on,  or  with,  an  article,  but 
not  the  article  itself ;  and  copyright  means  the  exclusive 
right  to  apply  a  design  to  an  article. '  When  a  design  is 
registered,  the  proprietor  has,  subject  to  the  other 
provisions  of  the  Act,  copyright  in  the  design  for  five 
years  from, the  date  of  registration.^  The  Act  provides 
for  the  registration  of  designs  and  for  suits  for  the 
infringement  of  copyright. 

§  *  86.     A  parson  who  infringes  the  copyright  of  another  injunctions 

,1  It  against 

is  liable  to  an  action  for  damages  or  account  and  for  an  infringemeat 
Injunction.  So  if  A  pirates  B's  copyright,  the  latter 
may  obtain  an  Injunction  to  restrain  the  piracy  unless 
the'  work  of  which  copyright  is  claimed  is  Ubellous  or 
obscene.^  There  may  be  a  claim  for  an  Injunction  to 
restrain  the  future  infringement  of  the  copyright  and  for 
a  mandatory  order  for  delivery  of  copies  which  have 
been  printed  in  violation  of  the  copyright.  So  in  the 
case  given  above  the  Court  may  also  order  the  copies 
produced  by  piracy  to  be  given  up  and  destroyed.*  The 
plaintiff  must  establish  the  right  claimed  and  its 
infringement,  or  threatened  infringement,  and  he  must 
come  for  relief  with  due  diUgence  since  delay  or 
acquiescence  will  be  fatal  to  the  application  unless 
accounted  for.  Nor  can  a  man  have  reHef  if  his 
own  conduct  has  led  to  the  state  of  things  that  occasions 
the  application.  The  doctrine  applies  not  only  to  the 
cases  f)f  his  conduct  towards  the  particular  person  with 

•  Art  V  of  1^,  8.  eo  ;  for  tho    luw        Iiij.,  386—387. 

niiUiior     to     thio     Act    sec     Baker    v.  •   \vt  I    of  1877.  8,  ri4,  iU.  (i);     ■.''# 

Sulhrrtnnd,  S  U.  L.   R.,  2'J8  (1871).  grnirully  Kerr,   Inj.,  Ch.  VIII. 

•  Ih.,    ».    M.     Ve«     generally     Ken,  •  lb.    ».  00,  ill.  (y). 

w,  I  33 
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whom  the  controversy  subsists,  but  also  to  cases  where  his 
conduct  with  others  may  influence  the  Court  in  the 
exercise  of  its  equitable  jurisdiction.  The  interference  of 
the  Court  by  Injunction  being  founded  on  pure  equitable 
principles,  a  man  who  comes  to  the  Court  must  be 
able  to  show  that  his  own  conduct  in  the  transaction  has 
been  consistent  with  equity  :  a  book  accordingly  which 
is  itself  piratical  or  which  is  immoral,  indecent,  seditious 
or  libellous,  cannot  be  protected  from  in^^n.sion.'  No 
proprietor  of  copyright  in  any  book  may  sue  for  any 
infringement  of  such  copyright  unless  an  entry  ha«.  oeBn 
made  in  the  registry  book.'^  The  title  to  copyright  is 
complete  before  registration  which  is  only  a  condirton 
precedent  to  the  right  to  sue.  And,  therelore,  it  was  held 
to  be  no  valid  objection  to  a  suit  that  the  infringement 
of  copyright  took  place  before  registration.*  t 

Infringement  of  copyright  has  been  summarised  as 
follows  : — "  Literary  property  can  be  invaded  in  three 
ways  and  in  three  ways  only  : — (1)  Where  a  publisher  in 
this  country  publishes  an  unauthorised  edition  of  a  work 
in  which  copyright  exists,  or  where  a  man  introduces  to 
sell  a  foreign  reprint  of  such  a  work,  that  is  open  piracy. 

(2)  Where  a  man  pretending  to  be  the  author  of  a  book 
illegitimately  appropriates  the  fruits  of  a  previous  author's 
literary  labour,  that  is  literary  larceny. 

"These  are  the  only  two  modes  of  invasion   against 
which    the    Copyright    Acts  have   protected    an    author. 

(3)  There  is  another  mode  which,  to  my  mind,  is  wholly 
irrespective  of  any  copyright  legislation,  and  that  is  where 
a  man  sells  a  work  under  the  name  and  title  of  another 
man  or  another  man's  work.     That  is  not  an  invasion  of 


'  Kerr.  Inj.,  348,  349,  et  ihi  casas.  '■'  Macmillan  v.  Suresh   Chunder  Deb, 

•  Act  XX  of   1847,   <*.  14:    ftoiisa^tc       I.  L.  H.,  17  Vnl,  962  (1890). 
T.   IF.  Thaeker,  1  Hyde,  9,  13  (1864). 
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copyright  ;  it  is  common  law  fraud  and  can  be  redressed 
by  common  law  remedies."^ 

Tf  a  case  has  been  made  out  for  an  Injunction,  the 
extent  to  which  the  Injunction  ought  to  go  (that  is  whether 
the  Injunction  shall  be  against  the  whole  work  or  only 
against  a  part  of  it)  must  depend  in  each  case  upon  the 
extent  of  the  piracy  and  the  nature  of  the  work.  If 
the  pirated  matter  is  considerable  in  amount  and  is  so 
intermixed  with  the  original  matter  that  it  cannot  be 
separated,  the  Injunction  will  go  against  the  whole  work 
.gt*ieral]y.  i.i  the  pirated  matter  can  be  separted  from 
the  original  matter,  the  Injunction  will  issue  only  again-st 
that  particular  part.  If  the  pirated  matter  is  not 
considerable  m  quantity  or  of  much  value  in  quality, 
or  if,  though  considerable  in  value,  it  is  very  small  in 
quantity  and  quite  out  of  proportion  to  the  mass  of 
original  matter,  the  Court  will  notj  as  a  general  rule, 
interfere  by  Injunction,  but  will  leave  the  plaintiff  to 
his  remedy  by  damages.*  The  principle  of  assessing 
damages  in  all  cases  of  literary  piracy  is  that  the  de- 
fendant is  to  account  for  every  copy  of  his  book  sold 
as  if  it  had  been  a  copy  of  the  plaintiff  and  to  pay  to 
the  plaintiff  the  profit  which  he  would  have  received 
from  the  sale  of  so  many  additional  copies. "* 

It  is  no  infringement  of  the  copyright  of  a  book  to 
make' bond  fide  extracts  from  it,  or  a  bonl  fide  abridg- 
ment of  it,  or  to  make  use  of  the  same  common  materials 
in  the  composition  of  another  work,  but  what  constitutes 
a  hotif't  fide  flse  of  a  previous  publication  is  often  a  matter 
of  most  embarrassing  enquiry.*     Where  a  work   lias  not 


'  Dirks  V,  Yak/i,  18  Ch.  D.,  Hi,  W).  23  (iHbl)  :  n  Bubsequcat  writer    may 

•  K<Tr,    Itij.,  S.V*,   'M\.  make  a    fair    ninl    Icf^itiinate  use    of  a 
■  /'ih  V.  S irhnlfin,  2  Cli.,  200.  prior    piiblicatiiin,   luit    lie     may     not 

*  RiiuMoc   V.     Tha'kn,      I    Hyde,  U,  oopy  or  imitate  it  to  such  an  extent 
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been  publishod  an  Injunction  will  be  refused  in  the 
absence  of  satisfactory  evidence  of  the  actual  contents 
of  the  threatened  publication.' 

It  is  not  necessary  that  the  subject-matter  of  a  book 
must  be  perfectly  new.  A  new  arrangement  of  old  matter 
will  give  a  right  to  the  protection  afforded  by  the  law  of 
copyright.  The  plaintiff,  a  bookseller,  in  1884,  brought 
out  a  new  and  annotated  edition  of  a  certain  well- 
known  Sanskrit  work  on  religious  observances  entitled 
"Fr/ra/,"  having  for  that  purpose  obtained  the  assistance 
of  Pandits,  who  recast  and  re-arranged  the  *vork,  intto- 
duced  various  passages  from  other  old  Sanskrit  books  ^n 
the  same  subject,  and  added  foot-notes.  •  In  1885  th^ 
plaintiff  registered  the  copyright  of  this  work.  In  188(> 
the  defendant  printed  and  published  an  edition  of  the 
same  work,  the  text  of  which  was  identical  with  that 
of  the  plaintiff's  work,  which  moreover  contained  the 
same  additional  passages,  and  the  same  foot-notes 
at  the  same  places  with  many  slight  differences. 
Held,  that  the  plaintiff's  work  was  such  a  new  arrange- 
ment of  old  matter  as  to  be  an  original  work  and 
entitled  to  protection,  and  that  as  the  defendants 
had  not  gone  to  independent  sources  for  their  material, 
but  had  pirated  the  plaintiff's  work,  they  must  be 
restrained  by  Injunction.  Held,  also,  that  an  account  of 
the  net  profits  made  by  the  defendants  by  the  sale  of  the 
plaintiff's  book  could  be  ordered  notwithstanding  the 
provisions  of  section  12  of  Act  XX  of  1847,  as  the  result 
of  the  account  would  be  to  give  to  the  plaintiff  what 
he  could  have  claimed  as  damages  under  that  section.'' 


as    to    damage    the   property  of  tlio  •  Oangavishnu       iShnlnsondaa       v. 

acthor    in    his  copyright.     See  Kerr,  Moreshvar     Dapuji     Hegishte,     I.    L. 

Inj.,   36:;— 369.  R.,  13  Bom..  358  (1888). 
1   Morri*  v.  Wright.  5  Ch.,  279,  283. 


^ 
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The  plaintiffs,  the  partners  of  a  firm  M.  &  Co  ,  were  the 
proprietors,  registered  under  5  and  0  Vic,  c.  45    of  the 
copyright  of  a  selection  of  songs  and  poems,  composed 
by  numerous  well-known  authors,  which    was    prepared 
by    one    P.    and    originally    published     in    1861.     Since 
original   publication   the   book   ran  through   several   edi- 
tions, one  of  which  was  published  in  the  year  1882.     The 
book  was  registered    under  the   provisions  of   the   above 
Statute  on  the  8th  February    1889,    the  name  of    both 
the  publisher  and  proprietor  being  entered  in  the  regis- 
ter ^s  M.  k  'i'o.,  the  firm's  address   being  given,  and  the 
date  of  the  first  publication  was  entered  as  the  19th  July 
l^Gl.     The  pov?ms  contained  in  the  book  were  arranged 
by   P.,   not   in   chronological    order   of   their  production, 
but  in  gradation  of  feeling  and  subject,  and  at  the  end  of 
tho  book  were  given  some  notes,  critical  and  explanatorv. 
On   the  15th    January    1889,    the   defendant  pubhshed, 
at  Calcutta,    a    book    containing    the  same    selection  of 
poems  and  songs  as  was  contained    in    P.'s    book.     The 
arrangement,  however,  of  the  defendant's   book   differed 
from  P.'s,  in  that  the  poems  of  each  author  were  placed 
together  and  in    order    of  their    composition.     In     one 
of  the   poems   the  defendant  printed   forty   lines,   which 
were  contained  in  the  work  by  the  origina'  author,  but 
which  were  omitted  by  P.,  and  in  another  poem  one  line. 
In  many  places  there  were  differences  of  reading  in  tiie 
two  books,  and  in  more  of  punctuation.     In  the  defend- 
ant's book  some  of  the  titles    to  the   poems,  which  had 
been   assigned  thereto   by    P.   and   not   by    the    original 
authors,  a})pcared,  as  well  as  a  good  many  of  P.^s  notes, 
soipc    wjth    ackowledgment    and    some    without.     With 
each   poem   flic  (lefenMant  gave  a  mass  of  notes,  critical 
and  expiaruitory,  and   he  also  prefixed  to  the  poems  of 
each  author  a  biographical  notice.     The  suit  was  instituted 
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on  the  27tli  February  IPOO,  and  tlio  plaintiffs 
complained  that  the  publication  of  defendant's  book 
constituted  a  breach  of  their  copyright  and  prayed  for 
the  usual  relief  by  way  of  Injunction  and  damages.  They 
contended  that  although  the  copyright  in  the  works  of 
the  original  author.-^  had  long  lapsed,  they  were  entitled 
to  the  copyright  in  the   "selection"   made  by  P. 

It  was  contended  on  behalf  of  the  defendant  that  there 
could  be  no  copyright  in  such  a  selection  ;  that  if  'any 
existed,  the  defendant's  book  did  not  infringe  it  ;  that 
the   plaintiffs'    book   being   registered   as   fiist   pubH^ed 
in  1861  and  the  infringement  charged  beingjn  respect  of 
the  edition  of  1882,  and  there  being  no  e\»ldence  to  sli(\,w 
that  the  same  selection  was  contained  in  the  latter  as  in 
the  former  edition,  the  plaintiffs  were  not  entitled  to  the 
relief  prayed  for  ;  that  the  author  of  the  plaintiffs'  book 
being  P.,  in  whom  the  copyright  would  frimd  facie  be, 
and  the   property  being  registered  as  in  the  plaintiffs' 
firm,  the   registry    was    bad,    as  the    assignment   of   the 
copyright  to    the    plaintiffs    was    not    shown  :    that  the 
registration  was  also  bad,  as  the  entry  merely  contained 
the    name  and  address  of    the  plaintiff's  firm  ;  that  the 
publication  of  the  defendant's  book    having  been  before 
the  date  of  registration,  the  suit  would  not  lie,  and  that 
the  suit  was  barred  by  the  special    limitation  provided 
by  section  20  of  the  Statute  5  and  6  Vic,  c.    45*    Held, 
that    such  a  "selection"  could  be  the  subject-matter  of 
copyright,  the  true  principle  applicable  to  such  cases  being 
that  one  person  is  not  at  liberty   to  use  or'  avail  himself 
of  the  labour  which  another  has  been  at  for  the  purpose 
of  producing  his  work,  and  so  take  away  the  result  of  the 
other's  labour,   or  in   other  words  his    property .     Held, 
further.   tt\?t  the  defendant's  book  constituted  a  piracy 
of  the   plaintiffs'    book,  and    had   infringed   their  copy- 
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right,  and  that  they  were  entitled  to  the  rehef  they  sought. 
Held,  also,  that 'in  the  absence  of  any  e\ddence  to  the 
contrary  it  was  reasonable  to  assume  that  successive 
issues  of  a  book  of  this  kind  under  the  same  name  are 
substantially  the  same  book  ;  that  it  was  unnecessary 
that  the  registry  should  show  an  assignment  of  the 
copyright  by  P.  to  the  plaintiffs  ;'  that  the  registration 
was  not  bad  by  reason  of  the  names  and  addresses  of 
thcipartners  of  the  firm  not  being  given  ;-  that  the  title 
to  copyright  is  complete  before  registration,  which  is  only 
a  jondition  .precedent  to  the  right  to  sue,  and  that  the 
pUmtiffs  had  not,  therefore,  lost  their  right  of  action  by 
reason  of  the ,  defendant's  book  being  pubhshed  before 
theirs  was  registered  ;'  and  that,  assuming  that  the  rule  of 
limitation  provided  by  section  26  of  the  Statute  was 
applicable,  the  suit  was  not  barred  by  limitation.*  The 
Court  accordingly  decreed  a  perpetual  Injunction 
restraining  the  printing  or  sale  of  the  defendant's  book 
as  being    an  infringement  of  the  plaintiff's  copyright.^ 

§  87.  A  trade-mark  differs  both  from  copyright  Trade-mark. 
which  has  already  been  dealt  with  and  from  a  patent,  the 
subject-matter  of  the  following  paragraph.  A  copyright 
like  a  patent  relates  to  the  substance  of  an  article  but 
differs  in  that  it  has  reference  to  a  literary  instead  of 
a  material  production.  A  trade- mark  does  not  protect 
the  substance  of  the  article  to  which  it  is  attached  from 
being  imitated,  but  it  identifies  an  article  and  indicates 

the  source  to   which    that   article   is    to    be    attributed.* 

• 

>    Wtldnn    V.    Dkkif.    L.    U..   10   C'h.        130,  followed. 
D..  247.    followed.  *  Hogg  v.  SrMll,  L.  11..  IS  E.|.,  141. 

•  /»«»    V.   nmilMgi'.   X\  L.  J..  (;h..        fol!owe<l. 

717  ;    and*    Wrltlon    v.     Dicki,    sii|irn.  •   Marmillan     v.     Suresh     Vhundtr 

followed.      •  Ihh,   I.    L.    R.,    17  Cal.,  051  (1800). 

•  Turk    V.    /'rir^ipr,    L.    R.,    |!t   Q.  •  Selm-stian's  Law   «l  Trade  .Mark- 
B.  D..  •129;  ftii(U.V>H/-/«aii(/    V.  Wallarr.  3rd   Ed..   Ki. 

25    W.   R.,   601  ;   W.    X..      1877  ;     \>. 
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The  Indian  Penal  Code  defines  a  trade-mark  to  be 
A  mark  used  for  denoting  that  goods  have  been  made,  are 
ruauufactured,  by  a  particular  person,  or  as  a  particular 
time  or  place,  or  that  they  are  of  a  particular  quality.' 
A  trade-mark  is  a  mark  used  to  denote  that  goods  are 
the  manufacture  or  merchandise  of  a  particular  person, 
and  any  symbol,  mark,  name,  or  combination  of  names, 
marks,  and  the  hke  may  be  used  as  a  trade-mark. 

It  must  not  be  assumed  that  every  ornament  which 
may  be  applied  to  the  case  or  flask  or  wrapper  in  which 
goods  are  exposed  for  sale  are  necessarily  frade-m*,rKs.* 
Such  ornaments  are  often  employed  as  mere  devices  •to 
arrest  attention  and  are  not  intended  to  convey  any  other 
meaning.  To  constitute  them  trade-marks  tl\ey  must  have 
been  adopted  as  symbols  devised  to  distinguish  a  particular 
class  of  goods  as  the  goods  of  class  manufactured  pr 
selected   by   a   particular    manufacturer  or  merchant.* 

The  function  of  the  trade-marks  is  to  give  the  pur- 
chaser a  satisfactory  assurance  of  the  make  and  quality  of 
the  article  he  is  buying.  It  means  the  mark  under  which,  a 
particular  individual  trades  and  which  indicates  the  goods 
to  be  his  goods — either  goods  manufactured  by  him.  or 
goods  selected  by  him,  or  goods  which  in  some  way  or 
other  pass  through  his  hands  in  the  course  of  trade.  It 
is  a  mode  of  designating  goods  as  being  the  goods  which 
have  been,  in  some  way  or  other,  dealt  with  by  the  person 
who  owns  the  trade-mark.^  There  may  be  a  right  to  exclu- 
sive use  of  a  trade-mark  by  traders  who  are  importers 
only.*     "The  benefits    derivable     from    the    recognition 

1  S.  478  ;    this  definition  has  been        np.  r,it.,  3. 

adopted  by    the    Indian   Merchandise  *  RalU  v.   Fleming,  I.  L..H.,  3  Oal., 

Mniks  Aet,   1889  (Aet   IV  of    1889).  417   (1878);     Taylor  v.     ,Virasami,   I. 

2  Lavergn".  v.     Hooper,  I.  L.  H..  8  L.    l!..    6  .Mad.,     108   (1882);    Sebas- 
Mad.,  149,  1.53  (1884).  tiiin,op.cit.,    4;  Seixo    v.  Provetzn-h., 

3  In    re    Anstrnlian     Wine    Import-  L.  R.,  I  Ch.  .\\)\).,  196. 
eri>,  Ld.,  41    Ch.    J).,    278;  Sebastian, 
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of  the  exclusive  ,  right  of  a  trader  to  his  trade-mark 
are  apparent  from  the  consideration  that  the  'trade- 
mark is  both  a  sign  of  the  quahty  of  the  article  and  an 
assurance  to  the  public  that  it  is  the  genuine  product  of 
his  manufacture.  It  thus  often  becomes  of  great  value 
to  him,  and  in  its  exclusive  use  the  Court  will  protect 
him  against  attempts  of  others  to  pass  off  their  products 
upon  the  pubUc  as  his.  This  protection  is  afforded,  not 
onl;;^  as  a  matter  of  justice  to  him.  but  to  prevent  imposi- 
tion on  the  public'  The  protection  of  trade-marks  is, 
therefore,  bt^eficial  to  the  public,  since  it  enables  them 
to 'buy  with,  confidence  that  they  are  getting  what  they 
lequire  ;  while*  at  the  same  time  it  is  beneficial  to  the 
manufacturer, since  it  affords  him  the  means  of  securing 
the  benefit  of  the  custom  which  he  deserves  and  which 
is 'intended  for  him."^ 

At  common  law,  until  the  Judicature  Acts,  it  was 
necessary  to  prove  that  an  injury  had  been  actually  done 
and  intentional  deception  on  the  part  of  the  defend- 
ant. In  equity  it  was  enough  to  show  that  the  defendant 
threatened  to  do  and  would  if  not  prevented,  do  that 
injury,  and  it  was  not  necessary  to  prove  an  actual 
fraudulent  intention,  the  remedy  being  obtainable  if 
the  defendant's  conduct  has  been  such  as  to  produce 
the  effects  of  fraud,  though  he  may,  in  fact,  have  acted 
in  perfect  innocence.'  It  is  not  enough  to  say  that 
there  was  no  fraudulent  intention.  That  is  no  reason 
why  an  Injunction  should  not  be  granted.  Where 
the  defendants  sold  goods  bearing  the  same  trade-mark 


',  Scba^tjiftii,     n/t.    ril.,   ritiiiK    Man-  '   ///..  '.),    I."!  :  an  to  t\w    origin    aiiiJ 

h)illan    Mrdir^itif.  Cn.     v.      UViorf,    1(»8,  liJHt.ory  of    the  light  of  action  in  tradc- 

U.     S.    Rep.,     218    (Anicr.),     To   the  mark  caneH.  hop  jmlcmnnt  of   .MoMi«h, 

»iamc  eflcct    «€  obsprVHtions  in    Ij<iv-  \,.  ,).,  in  Sinrinr     Mdiiujaclurinri     Co. 

tr'inr     v.      Hooper,    I.    L.    R..   8    Mii'l,.  w    Wlhon,   2   Ch.    J>.,   \rui. 
lUt.    I.VT   (1881). 
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as  the  plaintiff's  merchandise,  and  the  defendants  stat- 
ed that  they  had  nothijie;  to  do  with  the  ticket,  aa 
it  had  boon  sent  them  on  goods  from  their  constituent 
at  Glasgow,  and  that  they  had  telegraphed  home  to  their 
constituent  concerning  the  ticket,  and  it  was  argued  that 
no  fraud  have  ever  been  intended,  the  Court  observed  • — 
"  I  do  not  think  I  have  any  option,  if  the  marks, 
which  defendants  have  used,  are  those  of  the  plaintiffs  ; 
no  matter  what  their  intention  was,  a  perpetual  Injvnc- 
tion  would  be  granted.  In  the  meantime  an  'interlocu- 
tory Injunction  must  issue.  Obviously  thej;e  is  a  ck)se 
imitation.    Interlocutory  Injunction  to  issue  with  costs."^ 

The  fundamental  rule  is  that  one  man  has  no  right*  to 
put  off  his  goods  for  sale  as  the  goods  of  a  rival  trader. 
He  cannot  be  allowed  to  use  names,  marks,  letters  and 
other  indicia  by  which  he  may  induce  purchasers  to  Ue- 
lieve  that  the  goods  which  he  is  selling  are  the  manu- 
facture of  another  person.  Whether  the  defendant  has 
infringed  the  plaintiffs'  rights  depends  upon  the  ques- 
tion how  far  the  defendant's  trade-mark  has  such  a 
resemblance  to  that  of  the  plaintiffs'  as  to  be  calculated 
to  mislead  incautious  purchasers. '^ 

The  general  principle  upon  which  the  Courts  exercise 
jurisdiction  in  the  case  of  trade-marks  has  been  stated 
to  be  that  "  a  manufacturer  who  produces  an  article  of 
merchandise  which  he  announces  as  one  of  public  Utility, 
and  who  places  upon  it  a  mark  by  which  it  is  distin- 
guished from  all  other  articles  of  a  similar  kind,  with  the 
intention  that  it  may  be  known  to  be  of  his  Inanufacture. 


1  Graham   d-  Co.  v.   Kerr.  Dndds  <k  33) ;    Ewing  <k  Co.  v.  Q.ranl.  Smith  d- 

Co.,   3    B.    L.     R.,    App.,    4  (1869)   to  Co.,  2  Hyde,  IS.")  (IS64).     • 
the     same     effect     see  Hugh    Balfour  *  Badiache    Aniline  d-^Sorhr  Fahrik 

<fc  Co.    V.    Edimrd,    Dundar,  Kilhurn  v.   Maneckji  Shapnrji    Kalrak,    I.    L. 

«fc    Co.,  1   Hyde,    270  (1863);  (follow-  R.,   17   Bom.,  584,  593,  .594  (1893). 
jng  Milling/Ion  v.  Fox,    3    My.    &  Cr., 
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becomes  the  exclusive  owner  of  that  which  is  henceforth 
called  his  trade-mark.  By  the  law  of  this  country,  and 
the  like  law  prevails  in  most  other  civilized  countries, 
he  obtains  a  property  in  the  mark  which  he  so  affixes  to 
his  goods.  The  property  thus  acquired  by  the  manu- 
facturer, like  all  other  property,  is  under  the  protection 
of  the  law,  and  for  the  invasion  of  the  right  of  the  owner 
of  such  property,  the  law  affords  a  remedy  similar  in  all 
respects  to  that  by  which  the  possession  and  enjoyment  of 
all  property  is  secured  to  the  owners."'  And  so  the 
^p&cific  Relief  Act  declares  that,  for  the  purpose  of 
section  51  which  deals  with  the  subject  of  perpetual 
Injunctions,  u  trade-mark  is  property.^ 

The  common  law  remedy  was  by  an  action  on  the  case 
for  damages  caused  by  the  offender's  fraud  in  which 
action  it  was  necessary  to  show  that  the  plaintiff  had 
been  accustomed  to  use  a  certain  mark  upon  goods  of  his 
manufacture  to  denote  that  that  was  so,  that  that  mark 
was  known  in  the  trade,  and  that  the  defendant  had 
imitated  the  mark  and  sold  goods  bearing  it,  as  and  for 
the  plaintiff's  goods,  with  intent  to  defraud  ;  the  equit- 
able remedy  was  by  Injunction  together  with  an  account, 
or  damages,  if  preferred. 

The  law  as  to  trade-marks  is  now  regulated  in  England 
by  Statute''  which  is  not  the  case  in  this  coimtry  save  as 
to  criminal  proceedings  under  the  Indian  Merchandise 
Marks  Act.^  There  is  no  registration  of  trade-marks  in 
India  as  there  is  in  England.  There  being  no  acquisition  by 
registration  In  this  country,  in  order  to  establish  a  claim 


•     1    Hunxrfmr.      v.     driihtim.    ."il    K.    .1..  *  A(  t    l\'    of    IMS!)   ,i>    aiu.iKlcd    by 

Ch..   807,   jMr     BiKon,     V.    C.         .Spc  Act    IX   of    ISOl  ;   mc    iilso    tlio    Sea 

OonrifM-w  V.  /'riiinr.  rj'.  t'li.  J>..   13.  ('iMt(.m'«  A<t  (VIII  of   187«).  and  the 

■  Act  I  of  1h77.  h.    r>i,   Ex|ilat>ntii(ii.  edition  of  tho  first   montiniiod  A't  by 

•  8eo  40  &  17  Vic.  c.  .57.  Itc-ginald  Gilbert,   ilnd  Ed..    1S!»2. 


.")24  IX.ll  NCIIONS    IN     ItKSl'KCT    OT     rUA  I  th-M  A  UKS. 

to  trade-mark,  it  must  be  shown  that  the  mark  lias  been 
applied  by  the  phiintiff's  properly,  that  is  to  say,  that 
he  has  not  copied  any  other  })erson's  mark  and  that 
till'  mark  does  not  involve  any  false  representation,  and 
that  the  article  so  marked  is  actually  a  vendible  article 
m  the  market.  For  no  property  in  a  trade-mark  can 
be  acquired  except  through  the  process  of  sale,  or  offermg 
for  sale  in  the  market  of  the  article  to  which  the  trade- 
mark is  affixed.' 

Such  possession  and  use  of  a  trade-mark  in  one  market 
as  to  constitute  a  right  in  it,  establishes  itn  the  owifer. 
thereof  an  exclusive  right  to  that  trade-mark  in  otWr 
markets,  although  the  owner  may  not  have  used  it  in 
such  markets.2  A  right  to  use  a  trade-mark  may  be 
created  by  license  or  assignment.  There  is  no  length 
of  time  required  for  the  acquisition  of  a  right  to  a  trade- 
mark. As  it  may  be  acquired  it  may  be  abandoned, 
and  no  length  of  time  is  re^^uired  to  constitute  an  aban- 
donment.* 

The  principle  which  applies  to  the  case  of  a  man  sell- 
ing his  goods  as  the  goods  of  another  appKes  to  the  case 
of  a  man  using  the  trade-name  of  another  for  the  purpose 
of  reaping  the  benefit  of  the  reputation  which  the  other 
has  already  acquired  in  the  market.  Tn  imitations  of 
trade-names  used  as  such  and  not  as  trade-marks  of 
goods,  there  is  a  difference  from  trade-marks  projjer : 
there  is  a  false  representation,  but  it  is  a  representation 
not  that  certain  goods  are  certain  other  goods,  but  that 
a  certain  establishment  is  a  certain  other  establishment, 
the  object  being  that  the  one  establishment  should  ob- 
tain custom  intended  for  the  other.  Such  cases  g-re  not 
cases   of   trade-mark,    not    being'concerned   with  marks 

1  Sebastian,   op.  cit.,  90.  Mad.,   149  (1884). 

»  Lavergne  v.  Hooper,    I.    I.,    l^,  h  •   /''.,   154. 
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placed  on  vendible  articles  in  the  market,  but  still  the 
Court  has  to  proceed  upon  much  the  same  hues.  The 
same  principles  which  apply  to  the  right  to  use  a  name 
are  also  applicable  to  the  use  of  a  trade  name  or 
partnership,  form  or  style.' 

Where  a  name  or  word  was  originally  or  has  become 
descriptive  of  an  article,  it  cannot  be  protected  as  a  trade-* 
name.  A  trade-name  may,  however,  be  so  appropriated 
by  user  as  to  come  to  mean  the  goods  of  the  plaintiffs 
though  it  is  not  and  never  was  impressed  on  the  goods 
oj  packages  so  as  to  be  a  trade-mark.  Where  it  is  es- 
tablished that  such  a  trade-name  bears  that  meaning 
tlje  use  of  that'  name  or  one  so  nearly  resembhng  it  as 
to  be  likely  to  deceive,  as  applicable  to  goods  not  the 
plaintiffs,  may  be  the  means  of  passing  off  their  goods 
as  and  for  the  plaintiffs  just  as  much  as  the  use  of  a  trade- 
mark ;  and  the  law,  so  far  as  not  altered  by  legislation, 
is  the  same.^ 

§    88.     A    trade-mark    being  property  an    Injunction  injunctioas 
will  be  granted  when  the  defendant  invades  or  threatens  iiftvingemeat 
to  invade  the  plaintiff's  right  to  or  enjoyment  of  that  Jiiaila.* 
property.     So  if  A   improperly  uses  the  trade-mark   of 
B,  the  latter  may  obtain  an  Injunction  to  restrain  the 
user,  provided  that  B's  use  of  the  trade-mark  is  honest.^ 
Mention  has  already  been  made  of  the  acquisition  and 
proof  o'f  title  to  trade-mark  ;  as  to  what  degree  of  re- 
semblance is  necessary  to   constitute   the   fraudulent  or 
colourable  imitation  of  a  trade-mark,  it  is  impossible  to 


1   Korr,   Inj.,    3flfl— 401  ;  Spbastiaii.  there  cited. 

»p.  cit..  IH.     Spoalso  Tussaud  v.  7'u.?  s  Art  1  of  1877,  a.  54,  III.  (w)  ;  and 

itav'l,  44  (;h.  D..  678.  see  Archibald  Orr   Etoing  v.  Choonee- 

'  •  Sinqor  iKanufactHriiui  Co.  v.  f^oofj,  loll  MuUick,  Coryton,  l.'iO  (186.")) ;  nnd 

\,.    H..  8  Api').   Cas.,  .12.     .Sco  Rrdda-  generally  Kerr,   Inj.,  .394.    el  aeq.  ;  as 

way  V.  Schroder,  Smidl  dt  Co.,  8  C.  \V.  to  intorlocut.ory  Injunctions  in  parti- 

N.,     I.")!     (100.3),   H.   C.  in    appeal,    9  c\ilar,  gee  Sebastian,  o/).  ci*.,  191.  192. 
C.    W.    S.,    281     (190.5).    an<l    vmvh 
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lay  down  any  general  rule.  In  each  case  as  it  occurs  it 
must  be  ascertained  whether  there  is  such  a  resemblance 
as  that  ordinary  purchasers  purchasing  with  ordinary 
cau<"'on  arelikely  to  be  misled.'  The  same  considerations 
o"  policy  which  prior  to  the  regulation  of  trade-marks 
by  Statute  induced  the  English  Courts  to  protect  them, 
and  to  recognise  in  a  manufacturer  or  selector  a  right 
under  certain  limitations  to  the  distinguishing  mark  or 
title  under  which  he  offered  his  goods  to  the  publia  and 
to  mulct  in  damages  any  other  person  who  intentionally 
infringed  a  trade-mark  so  adopted,  have  «  induced  •the 
Courts  in  this  country  to  accept  as  consonant  Vith 
equity  and  justice  the  general  rules  which  obtainecl  ,in 
commercial  countries  respecting  trade-marks.  Of  course 
the  Courts  in  British  India  would  only  recognise  the 
particular  provisions  of  the  Statute  law  of  other  countries 
in  so  far  as  may  be  necessary  for  the  determination 
of  rights  which  have  been  acquired  under  such  provi- 
sions, unless  indeed  by  the  law  of  England  or  British 
India  they  are  directed  to  do  so.^  Though  the  principles 
of  English  law  are  generally  applicable,  it  must  not  be 
supposed  that  cases  in  this  country  are  always  to  be 
decided  on  the  same  principles  as  those  which  are  followed 
in  England.* 

The  ground  upon  which  a  person  is  restrained  from 
using  another's  trade-mark  is,  that  he  is  gaining  an  ad- 
vantage by  the  use  of  a  particular  trade-mark,  which  is 
the  property  of  another.  It  is  not  necessary  to  prove 
intentional  fraud,  or  to  shew  that  persons  have  been 
actually    deceived.      It  is    sufficient,     if    the    Court    be 


1  See  Kerr,  Inj.,  415,  et  seq.  •*  Hugh  Balfour  <fc  Co.  v.     Edward, 

•  Lavergne  v.  Hooper,    I.    L.    R.,    8        Dundar,  Kilburn  <t-  Co.,  1    Hyde,  270 
Mad.,  152.  153  (1884).  (1803). 
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satisfied,  that-  the  resemblance  is  such  as  would  be 
likely  to  cause  the  one  mark  to  be  mistaken  for  the 
other.  ^ 

"No  trader  can  complain  against  a  rival  trader  in 
regard  to  any  announcement  he  makes  concerning  the 
goods  which  he  sells,  so  long  as  no  statement  is  made 
which  is  untrue,  or  calculated  to  mislead.  But  besides 
making  use  of  ordinary  language  and  their  own  names, 
in  orde~  to  announce  to  the  public  what  they  wish  to 
make  known  with  respect  to  their  goods,  traders  are 
in  f'he  habit  of  resorting  to  a  variety  of  devices  in 
order  to  cai:ch  the  eye  of  the  public,  and  to  represent  to 
'them  in  a  striking  manner  what  they  w.ish  to  announce. 
Sometimes  ihey  wrap  their  goods  in  a  fanciful  cover, 
sometimes  they  impress  upon  their  goods  a  fanciful 
lame,  at  other  times  a  fanciful  plant  or  animal  ; 
and  when  a  trader  specially  selects  and  appropriates 
to  himself  for  the  purpose  of  distinguishing  his 
goods  a  device  of  this  kind,  that  device  becomes  his 
trade-mark  proper,  and  no  one  else  is  allowed  to  use  it. 
But  if,  without  any  such  special  selection  and  appropria- 
tion, the  goods  of  the  trader  do  in  fact  happen  to  bear 
some  particular  mark,  and  this  mark  has  come  to  be  as- 
sociated by  the  public  with  this  trader's  name,  so  that 
all  goods  bearing  that  mark  are  supposed  to  come  from 
him,  then  also  the  law  will  not  allow  any  person  to  use 
a  mark  of  this  latter  description  any  more  than  it  will 
allow  him  ,to  use  a  rival  trader's  trade-mark  proper  and 
for  this  reason,  because  in  either  case  there  is  made,  or 
there  is  assumed  to  be  made,  a  representation  to  the 
f)ubli('  which  is  false,  namely,  that  the  goods  which  are 
the  goods  of  one  trader  are  the  goods  of  another.     But 

I    Bwing  <b    Co.   v.  Grant    Smith   A       case  in  I   Hydo,  1  (1863). 
Co.,  2  Hy<lf.  185  (18«4)  :  see  report  of 


« 
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this  distinction  has  been  drawn  between, these  two  cases. 
If  it  be  shown  that  a  trader  has  infringed  a  rival  trader's 
trade-mark  proper,  that  is  to  say,  the  mark  which  another 
trader  has  specially  selected  and  appropriated  for  the  pur- 
pose of  distinguishing  his  goods,  the  Court  will,  without 
further  evidence,  at  once  interfere,  taking  it  for  granted 
that  such  a  proceeding  is  calculated  to  deceive  the 
public  ;  whereas,  if  the  mark  be  one  which  has  not  been 
specially  selected  and  appropriated  by  the  t^^der  'for 
this  purpose,  evidence  must  be  given  to  show  that  the 
mark  was  so  understood  by  the  public  as  to  iflake  it  ^.lear* 
that  the  proceeding  had  either  deceived,  or  »vas  at  le^st 
calculated  to  deceive,  the  public.  Marks  ^f  both  these 
kinds  are  usually  called  trade-marks  and  the  distinction 
between  the  two  cases  is  not  one  of  principle,  but  it  is 
one  which  is  convenient  when  examining  the  evideni^e 
by  which  it  is  sought  to  prove  the  infringement.  "^ 

"The  general  principles  on  which  the  Court  gives 
relief  in  cases  of  trade-mark  are  to  be  found  in  Perry  v. 
Truefitt,^  Croft  v.  Day,^  Leather  Cloth  Company  v.  Ame- 
rican Leather  Cloth  Company.^  These  principles  are 
appUed  to  different  classes  of  cases — first,  to  those  of 
imitation  of  the  entire  trade-marks,  about  which  no 
question  could  exist  ;  secondly,  to  imitation  so  nearly 
resembling  the  entire  original  as  to  be  colourable  though 
not  fraudulently  so  [MiUmgton  v.  Fox  ;^  of  which  Croft  v. 
Day'°  is  an  example] ;  thirdly,  to  a  class  of  cases  where  the 
entire  original  was  not  very  closely  copied,  as  discussed 
in  Leather  Cloth  Company  v.  American  Leather  Cloth 
Company  ' Then  there  are  cases  governed 

1   Ralliv.  Fleming,  I.  L.  R.,  3  Cal.,  Ml  H.  L.,  538.  ^ 

430,  431  (1878);  see  Barlow  \.  Oobind-  »  3  M.  &  C,  338. 

ram,  1.  L.  R.,  24  Cal..  374  (1897).  «  7   Beav.,  84. 

•  6  Beav.,  66.  ■»    U  II.  L.,  538. 

:*  7   Beav.,  84. 
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by  the  subordinate   principle  enunciated  by  Lord  Cran- 
worth  in  Seixo  v.  Provezende,^  viz.  : 

'  I  do  not  consider  the  actual  physical  resemblance  of 
the  two  marks  to  be  the  sole  question  for  consideration. 
If  the  goods  of  a  manufacturer  (an  importer  I  hold  to  be 
the  same)  have,  from  the  mark  or  device  he  has  used^ 
become  known  in  the  market  by  a  particular  name,  I 
think  that  the  adoption  by  a  rival  trader  of  any  mark 
which  will  cause  his  goods  to  bear  the  same  name  in  the 
market  may  be  as  much  a  violation  of  the  rights  of  that 
ri-val  .!js  the  -actual  copy  of  his  device.'  This  principle 
is  recognized, in  Jxalli  v.  Fleming,^  Orr  Eiving  &  Co.- v. 
Johnston  &  Co.\^  Ford  v.  Foote,^  Edlesten  v.  Edlesten,^ 
Kinahan  v.  Bqlton,^  Braham  v.  Bustard^'  Wotherspoon  v. 
Currie.'^  In  Cope  v.  Evans,^  where  the  question  was  to  the 
use  by  defendant  of  the  word  '  Prairie  '  on  cigar  boxes, 
which  word  plaintiff  had  used  in  conjunction  with  other 
words,  none  of  the  principles  above  referred  to  were  disput- 
ed, but  were  admitted  by  Sir  Charles  Hall,  V.  C.  On  the 
evidence  he  held  that  the  use  of  the  word  'Prairie'  was 
not  calculated  to  cause  defendant's  tobacco  to  bear  the 
same  name  as  the  plaintiff's  tobacco,  or  to  cause  defend- 
ant's tobacco  to  be  passed  oflE  as  plaintiff's."''^  No  trader 
importing  goods  can  lawfully  adopt  a  trade-mark 
which  is  calculated  to  cause  his  goods  to  bear  in  the 
market  the  same  name  as  those  of  a  rival  trader." 

The  question  of  the  right  to  the  exclusive  user  of  a 
trade-mark  or  trade-number  is  largely,  if  not  entirely,  a 
question  of  fact,  and  the  question  whether  it  exists  in  any 

>  L.  "R..  1  Ch.  App.,  196.  •  l/)  Ir.  Cliaiic.  Hep..  75. 

«  I.    L.   R.,  3  Cul.,  .U7.  t    1  ir.  &  M.,  4  17. 

»  L.  K..  13  Ch.  D.,  434.  subsoquent-  «    L.  K-  ■'">  H.  L..  508. 

•  '  ly  confirmed  on  nppoal,  f..  R.,  7  App.  '   Ij.   H.,   18  Kq.,  138. 

Co.,  219.  '0  Taylnr  v.    Viriuami,    I.    L.     R., 
*  L.  U..  7  Ch..  App..  611.                        ft  Mad.,  110.   Ill  (1882). 

»   I   DeG.  .].  it  S..   185.  11   Ih. 
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r)30  INJUNCTIONS    IN    KKSPKCT    OK    TUADK-MARKR. 

given  case  must  depend  upon  whether  tlii»  evidence  in  that 
case  is  sufficient  to  show  such  an  association  or  connec- 
<ion  between  the  mark  or  the  number,  and  the  firm  which 
uses  it  as  to  indicate  to  the  ordinary  purchasers  in  the 
market  that  the  goods  are  the  goods  of  that  particular 
firm.  To  show  that  a  particular  trade-number  has 
acquired  a  reputation  in  the  market,  and  that  purchasers 
buy  the  goods  by  that  number  and  not  from  an  examina- 
tion of  the  nature  or  quaUty  of  the  cloth,  is  noj;  sufficient 
to  establish  the  right  of  exclusive  user  of  that  number. 
There  must  be  such  an  association  betweeiT  the  niimber 
and  the  firm's  name  as  to  indicate  in  the  understanding 
of  the  public  that  the  goods  bearing  tha\  number  caaie 
from  that  particular  firm.  The  right  of  .exclusive  user 
of  a  name  or  a  number  as  a  trade-mark  is  not  an  absolute 
and  unqualified  right  which  would  entitle  the  owner  to  tire- 
vent  another  person  from  using  it  under  all  circumstances. 
It  is  only  when  the  use  of  that  name  or  number  deceives 
or  :s  reasonably  Hkely  to  deceive  the  public  that  it  can  be 
interfered  with  or  prevented.  There  must  be  a  reasonable 
probability  of  purchasers  being  deceived,  it  is  not 
enough  to  show  a  mere  possibility  of  deception.' 

In  the  undermentioned  case"  the  plaintiffs  from  1872 
imported  and  sold  an  article  described  as  7^1bs.  grey 
shirtings  and  marked  as  follows  :  "In  the  centre  of 
each  piece  of  cloth  is  a  stamp  in  blue  colour  of  a  turtle 
in  a  star  with  the  words  '  trade-mark  ;'  immediately 
underneath,  in  a  semi-circular  form,  is  the  name  '  Fleming, 
Galbraith  &  Co.,  Manchester,'  and  under  this  the 
number  39  within  a  star,  and  at  the  bottom  of  each  piece 
the  number  2,008. ' '  In  1877  the  plaintiffs  discovered  that 
the  defendants  were  importing  from  the  sam'e  manufac- 

J   Barlow  v.  Oobindram,  1.  L.  R.,  24  2  Balli  v.  Fleming,  1.  L.  R.,  3  Cal.. 

Cal.,  3B4  (1897).  417  (1878). 
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turers,  and  selling  cloth  of  a  similar  qua'ity  marked  as 
follows  :  "A  stamp  in  blue  colour  of  a  rose  in  a  square  ; 
underneath  are  the  words  'Ralli  and  Mavrojani'  arranged 
in  a  semi-circular  form,  and  under  this  the  number 
■39  in  a  star  and  at  the  bottom  the  number  2,008." 
On  the  facts  of  the  case  the  lower  Court  (Macpherson,  J.) 
granted  an  interim  Injunction  to  restrain  the  defend- 
ants from  so  marking  their  cloth,  on  thB  ground  that  it 
was  a  cck>urable  imitation  of  the  plaintiff's  mark  and 
calculated  to  mislead  the  public  ;  and  on  appeal  the  Court 
(Gar.tA,  C.  J^,  and  Markby,  J.)  upheld  that  decision  so 
far  las  to  contmue  the  Injunction.  Held  per  Garth,  C.  J.  : 
II*  the  imitation  of  the  plaintiff's  marks  generally,  or  the 
use  of  the  number  2,008  in  particular,  would  be  calculated 
to  deceive  or  mislead  the  public,  the  defendants  ought  to 
bsjrestrained  from  such  use  or  imitation.  Under  the 
circumstances  the  use  of  their  marks  by  the  defendants 
would  be  calculated  to  deceive  the  public  into  the 
belief  that  they  were  purchasing  goods  imported  by  the 
plaintiffs.  Per  Markby,  J.  :  The  number  2,008  was  not 
part  of  the  plaintiff's  trade-mark  proper,  nor  on  the 
evidence  was  it  so  associated  with  the  plaintiff's  name  as 
to  indicate  to  the  public  that  the  goods  bearing  that 
number  came  only  from  the  plaintiff's  firm  as  importers. 
On  the>  evidence  it  was  merely  a  quality  mark,  and 
therefore  not  calculated  to  mislead  the  public  into  the 
belief  that  they  were  purchasing  the  plaintiff's  goods, 
while  in  fact,  they  were  purchasing  those  imported  by 
the  defendants. 

In  the  undermentioned  case'  the  plaintiffs  sued  the 
fVeftndailt  for  an  infringement  of  their  label  used  on  tins 
of  aniline  dye,  which  they  imported  into  Bombay.     'J'he 

I   JiadtKhe  Aniline  and  Sola   Fal>rik        Ji.,  17  Jioiii.,  584  (l«!)3). 
V.    Maneckji    Hhapurji    Kniruk,    I.   I,. 


yS'2  INJUNCTIONS    IN    KKSPKCT    OF    I'RADE-MAUKS. 

lahe!  covered  the  top  of  the  tin.  and  ♦bore  upon  it  the 
picture  of  an  elephant  in  the  centre  of  a  curved  band  : 
the  rest  of  the  label  being  a  combination  in  green,  red 
and  gold,  representations,  for  the  most  part,  of  coins, 
medals  and  tracing.  The  defendant  was  the  agent  in 
Bombay  of  Cassella  &  Co.,  of  Frankfort.  Prior  to  1892 
Ca&sella  &  Co.  had  imported  aniline  dye  into  Bombay  in 
tins  bearing  a  label,  the  chief  feature  of  which  was  an 
elephant.  Of  that  label,  however,  the  plainti^s  didf  not 
complain.  But  in  January,  1892,  Cassella  &  Co.  adopted 
a  new  label,  also  bearing  the  picture  of  %,n  ele^hantj 
different  in  some  respects  from  the  picture  'on  the  plain- 
tiffs' label  and  with  new  surroundings,  to,  none  of  whith 
taken  separately,  did  the  plaintiffs  object,  Jbut  they  com- 
plained that  in  its  general  effect  this  new  label  was  so 
similar  to  their  trade-mark  as  to  amount  to  a  colourable 
imitation  thereof,  and  to  be  likely  to  deceive  purchasers. 
It  was  held  that  the  plaintiffs  were  entitled  to  an  Injunc- 
tion against  the  defendant.  It  was  also  held  by  Sargent, 
C.  J.,  who  referred  to  the  remarks  of  Lord  Selborne  in 
Johnstone  v.  Orr  Etving  : ' — That  the  question  in  a  case 
of  this  description  is  not  what  would  be  the  effect  on 
brokers  or  even  dealers  in  Bombay,  but  how  the  label 
would  be  likely  to  strike  incautious  or  unwary  purchas- 
ers, such  as  are  to  be  found  more  particularly  in  the 
mofussi],  that  the  attention  of  such  purchasers  would  be 
arrested  by  the  general  effect  of  the  label,  and  that,  not- 
withstanding such  differences  as  undoubtedly  existed  in 
respect  to  the  colour  and  size  of  the  elephant  and  in  some 
other  respect.'s,  would  regard  the  labels  as  symbolical  of 
the  plaintiffs'  goods.  It  was  also  held  by  Sta»rling^  J., 
that  it  is  quite  possible  for  a  label,  no  part  of  which  is  a  • 
copy  of  another  label,  to   be  a  colourable  imitation  of 

7  App.  Ca3.,  219. 
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that  otlier  label,  and  to  be  so  like  it  in  general  appear- 
ance as  to  be  likely  to  deceive  purchasers. 

The  Court  in  dealing  with  a  motion  for  a  temporary 
Injunction  will  endeavour  as  much  as  possible  to  avoid 
prejudicing  the  defendant's  case  at  the  hearing  of  the 
cause  when  the  Court  may  probably  be  supplied  with 
fuller  materials  than  it  has  upon  the  motion  for  ascer- 
taining the  truth.' 

The  interference  of  the  Court  by  Injunction  being 
founded  upon  purely  equitable  principles,  no  Injunction 
viill  ibe  granted  when  the  conduct  of  the  applicant  or  his 
ageyls  has  been  such  as  to  disentitle  him  to  the  assist- 
ai)ce  of  the  Co'irt.-  So  a  plaintifE  who  in  other  respects 
would  be  entitled  to  obtain  a  remedy  against  an  infringer 
may  yet  be  deprived  of  his  right  by  reason  of  some 
fraudulent  statement  contained  in  his  own  trade-mark.^ 
AgLn  delay  and  acquiescence  may  deprive  a  man  of  his 
right  to  the  protection  of  the  Court.*  Inasmuch  as  how- 
ever in  a  case  where  no  proof  of  actual  deception  is  pro- 
duced, the  Court  has  to  try  a  hypothetical  case,  turning 
on  the  probabilities  of  deception,  as  to  which  witnesses 
could  probably  be  brought  forward  by  both  sides — a 
person  who  believes  others  to  be  infringing  his  trade- 
mark is  entitled  to  wait  until  he  can  collect  a  sufficient 
number  of  cases  to  prove  to  the  Court  that  the  proceed- 
ings of 'which  he  complains  do  actually  deceive  the  pub- 
lic' Even  if  the  delay  has  not  been  such  as  to  disentitle 
the  plaintiff  to  his  Injunction,  it  may  yet  obtain  indul- 
gence for  the'dcfendants,  or  the  account  or  damages  may 

1    Ralli  V.   Fkmiuij,  I.  I,.    I!..:i  C.il.,  dinij    v.    IIon',  8   Sim.,   177;  and  othot 

422,*423  (lfl7H).  caHos  cited  in  .SobnHtiivn,  op  cit.,  228  J 

'i  A'-t   I  of  f«77.  H.  50,  (1.  (/).     Sec  Kerr,  Inj.,  411. 
Kerr,  Inj..  411.  *  Sec    coaes  cited   in    Scbnetinn,  np 

='  .Sec  111.  (<:)  to  8.50,  A't  I  of  1H77:  ril.,  222:    Kerr,   Inj.,  414. 
Perry   v.    rrncfitl,  H   licav.,  0«;    I'ld  *  Lcc  v.  IJaley,  L.  li.,  r>  Ch.,  inr.  l''0 
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be  withheld,  or  iho  plaintiff  may  be  left  to  pay  his  own 
costs.' 

The  owner  of  a  trade-mark  may  be,  in  respect  of  that 
mark,  as  in  respect  of  any  right,  estopped  by  his  conduct 
from  denying  the  title  of  another  person.  So  where  the 
plaintiffs  by  their  conduct  led  the  defendant  to  believe 
that  they  claimed  no  right  to  a  certain  trade-mark,  and 
that  it  was  open  to  the  defendant  to  adopt  it  as  his  own, 
and  the  defendant  did  adopt  it,  and  by  his  indvstry 
secured  a  wide  popularity  for  it  in  the  Indian  market, 
it  was  held  that  the  plaintiffs  were  estopped  from  deny- 
ing the  defendant's  right  to  use  the  trade-mark  in, the 
Indian  market."-  «  , 

An  action  for  an  Injunction  may  be  brought  against  an 
agent  or  against  a  person  employed  in  effecting  only  a  part 
of  the  transaction  such  as  a  person  employed  to  engrave 
or  print  spurious  labels  or  marks,  or  against  an  innocent 
person,  such  as  carrier,  shipowner,  wharfinger  who  may 
have  temporary  possession  of  the  articles  impressed  with 
a  spurious  trade-mark  ;  and  a  person  who  at  the  desire 
of  another  imposes  upon  goods  a  trade-mark  which  be- 
longs to  a  third  party  may  be  made  a  party  to  the  action 
along  with  his  principal.^ 

§  90.  A  trade-mark  differs  from  a  patent  in  many 
respects.  ' '  In  the  former  case  the  article  sold  is  open 
to  the  whole  world  to  manufacture,  and  the  only  right 
the  plaintiff  seeks  is  that  of  being  able  to  say,  '  Don't 
sell  any  goods  under  my  mark.'  He  may  find  his 
customers  fall  off  in  consequence  of  ihh  defendant's 
manufacture  ;  but  it  does  not  necessarily  follow  that 
the  plaintiff  can  claim  damages  for  ever^^  article 
— - — ■ — « 

1  Sebastian,  op.  c»7.,  227,  228;  and  -  Lavergne  v.     Hooper,  1.    L.    R-, 

genfirally  as  to  costs    see  Kerr,  Inj.,       8    Mad.,  149  (1884). 
424.  »  Kerr,  Inj.,  408. 
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manufactured  l^y  the  defendant,  even  though  it  be 
under  that  mark.  On  the  other  hand,  every  sale 
without  license  of  a  patented  article  must  be  a  damage 
to  the  patentee."!  In  the  case  of  a  trade-mark  "the 
property  and  right  to  protection  is  in  the  device  or  sym- 
bol which  is  invented  and  adopted  to  designate  the  goods 
to  be  sold  and  not  in  the  article  which  is  manufactured 
and  sold."'^ 

The  benefit  conferred  upon  the  public  by  the  commu- 
nication of  a  new  invention,  which  after  a  Umited  period 
■all*  (^n  us6,>  is  the  consideration  in  respect  of  which  a 
monopoly  of  the  invention  is  granted  to  the  inventor  for 
♦hat  limited  "period.^ 

The  law  of  British  India  relating  to  inventions  is  now 
contained  in  Act  V  of  1888,  the  Inventions  and  Designs 
Act,  of  which  the  first  forty-nine  sections  deal  with 
Inventions  and  the  remaining  sections,  being  an  adap- 
tation of  Part  III  of  the  English  Act  of  1883,  deal  with 
Designs.  The  prior  Act  XV  of  1859,  an  Act  for  grant- 
ing exclusive  privileges  to  inventors  in  India,  as  regards 
substantive  law,  followed  for  the  most  part  with  varia- 
tions the  main  lines  of  the  English  law.  As  regards  the 
procedure  for  obtaining  an  exclusive  privilege  it  was 
altogether  different  from  the  English  Procedure.  On 
petition  and  leave  given  to  file  a  specification,  and  on 
the  specification  being  filed  within  the  prescribed  period 
the  exclusive  privilege  sprang  into  existence  by  mere 
operation  of  law,  provided,  of  course,  that  the  claim  was 
well  founded  in  substance — a  matter  of  which  the  claim- 
ant, as  in  England,  took  the  risk.     Though  during  the 


'   Davnport   v.    Uijlands,  L.    U.,    I  (Amer.). 

Eq.,  302,  per  Wood,  V.  C.  "  Gheatin  v.  WalUr,  0  Ch.  D.,  860» 

»  Sr-Jxwttian  on  Tradf-MarltH,  cititiK  863. 
OodiUol    V.  Uatard,    49  How.    Pr.,    f» 
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period,  exceeding  a  quarter  o(  the  ceiitury,  for  which 
the  Act  of  1859  was  in  operation,  it  worked  on  the  whole 
satisfactorily,  difliculties  from  time  to  time  arose,  and 
the  increasing  resort  to  the  Act  in  and  prior  to  the  year 
1887  brought  them  into  greater  prominence.  Though 
these  difficulties  were  not  of  such  a  kind  as  to  require  in 
the  opinion  of  Government  any  alteration  which  would 
affect  the  main  principles  of  the  Act,  still  as  their  re- 
moval was  very  desirable,  it  was  decided  to  j3ass  the 
present  Act  and  to  incorporate  in  it  certain  provisions 
suggested  by  the  Patents,  Designs,  and  Trade»Marks  ^?t,  • 
1883,  which  was  then  the  law  in  England.^    .  ; 

An  invention  includes  an  improvement.^*  The  inven-* 
tor  of  a  new  manufacture  may  apply  for  leiive  to  file  a 
specification  thereof.''  The  object  of  a  specification  is  to 
prevent  a  patent  being  granted  for  known  things  anjl 
to  secure  to  the  public  the  benefit  of  the  invention  after 
the  expiration  of  the  time  fixed  for  the  duration  of  the 
monopoly.  Upon  such  application  the  Governor-Greneral 
may,  after  such  enquiry  as  he  thinks  fit,  make  an  order 
authorising  the  applicant  to  file  a  specification  of  the 
invention.^  If  within  six  months  from  the  date  of  such 
order,  or  within  the  further  time  allowed,  the  applicant 
duly  files  a  specification  of  his  invention,   he   is  entitled 


'  statements  of  Objects  arid  Rea- 
sons, Inventions  and  Designs  Bill, 
Gazette  of  India,  Jan.  8,  1887,  Part  V, 
p.  15.  See  also  Gazette  of  India,  Feb. 
18,  1888,  Part  V,  p.  3.  See  the  fol- 
lowing decisions  passed  undet  that 
Act :  Kinmond  v.  Jackson,  1  C.  L.  R., 
66  (1877) ;  [Improvement— Useful 
invention —  novelty  — piracy —  patent 
combination — Injunction,  account 
of  profits — damages — Limitation]  ; 
8.  C,  I.  L.  R.,  3  Cal.,  17  (1877)  [Limit- 
ation] :  Sheen  v.  Johnson,  I.  L.  R., 
2  All.,  1(38   (1879)  [license — measure 


of  damages — "publicly  or  actually 
used" — particulars]  ;  Petman  v.  Bull, 
1.  L.  R.,  T)  All.,  371  (1883)  [Jurisdic- 
tion— particulars].  Ledf/nrd  v.  BuU, 
1.  L.  R.,  9  All.,  191  ^1880)  r Jurisdic- 
tion— particulars].  Tn  the  matter 
of  D.  H.  R.  MrsPs,  I.  L.  R.,  I.t  Cal., 
2-lt  (1888)  [Linco»e]. 

2  Act\  of  1888,  a.  4  (1).      ,  , 

'i  ib.,  H.  6  :  as  to  applications  in  res- 
pect of   contemporaneous  inventions, 
see  8.  7,  ib. 
*  ib.,  8.  6. 
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to  the  exclusiv^^  privilege  of  making,  selling  and  using 
the  invention  in  British  India,  and  of  authorising  others 
so  to  do  for  a  term  of  fourteen  years  from  the  date  of  the 
filing  of  the  specification.'  Under  certain  circumstances 
the  exclusive  privilege  may  be  extended  for  a  further 
term  not  exceeding  seven,  or  in  exceptional  cases,  four- 
teen years.2  A  person  is  not  entitled  to  an  exclusive 
privilege  if  the  invention  is  of  no  utility,  or  is  not  new, 
or  the  applicant  is  not  the  inventor,  or  if  the  specifica- 
tion is  not  in  order,  or  if  his  application  contains  a  wilful 
'or  I'.raudulent  mis-statement,  or  if  the  apphcation  for  leave 
to-;  file  the  specification  was  made  after  one  year  from 
ifhe  date  of  the  acquisition  of  an  exclusive  privilege  in 
respect  of  the  invention  in  any  place  beyond  the  limits 
of  British  India  and  the  United  Kingdom. ^ 

^§  90.  An  inventor  may  institute  a  suit  in  the  District  lujuuctiout^ 
Court  against  any  person  who,  during  the  continuance  htngement  ot 
of  an  exclusive  privilege  acquired  by  him  under  this 
Act  in  respect  of  an  invention  makes,  sells,  or  uses  the 
invention  without  his  license,  or  counterfeits  or  imitates 
it.*  And  any  person  may  apply  to  a  High  Court  for 
a  rule  to  show  cause  why  the  Court  should  not  declare 
that  an  exclusive  privilege  in  respect  of  an  invention 
has  not  been  acquired/'  In  such  a  suit  for  infringement 
of  patent  the  plaintiff  may  claim  an  Injunction  and  either 
an  account  of  profits  or  damages.  So  if  A  infringes  B's 
patent,  if  the  Court  is  satisfied  that  the  patent  is  valid 
and  has  been  infringed,  B  may  obtain  an  Injunction  to 
restrain  the  infringement.^  In  order  to  warrant  the  in- 
terference of  the    C((urt  by     Injunction     in  support  of  a 


» 

'   )■';.,  B.  8.  particulurH    in     such     a    8uit,    sec   >>, 

■'  ih.,  n.   16.  a?,  ih. 

;<  ib..  •.  20.  »  jt.,  p.  30. 

*  ih.n.29;  AH  to    tlio    (Iflivery   -f  •   Act  1  of  1877,  9.  64,  111.  («>. 
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()atont  right,  it  is  necessary  to  make  oyt  a  good  prima 
fade  title  and  either  a  fair  primd  facie  case  of  infringement 
or  that  the  defendant  intends  or  threatens  to  infringe 
the  patent,  for  if  the  latter  fact  is  established  an  Injunc- 
tion will  be  granted  even  although  no  actual  infringement 
has  taken  place.  Infringement  involves  substantial 
identity  with  the  subject  of  the  privilege.  There 
must  in  this  as  in  every  other  case  have  been  no  delay  or 
acquiescence,  and  the  conduct  of  the  applicant  and 'his 
agents  must  not  have  been  such  as  to  disentitle  him  to 
the  assistance  of  the  Court.  In  addition  tt)  an  Iiyunc* 
tion  a  patentee  can  have  an  enquiry  into  damages  or»an 
account,  but  he  cannot  have  both.'  *  • 


1  See  generally  Knrr,  Irij.,  295-34.5. 
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CHAPTER  XII. 
Injunctions  to  stay  wuongkul  acts  ok  a  special 

NATURE. 

$  91.    Summary     of     PRECEriNa        §  92.     Injunctions  to  stay  wron.i- 
J  Chapters.  ful  acts  of  a  special  nvture. 

,  §  91.  Th-?  preceding  Chapters  have  dealt  with  the  Nummary  of 
issue  of  Injunctions  in  those  instances  in  which  the  juris-  ei'mpttref 
diction  has  been  most  frequently  exercised.  These 
are  firstly  cases  in  which  the  Injunction  has  been  sought 
m  restraint  of  judicial  proceedings,  and  secondly  those 
in  which  it  has  been  sought  in  respect  of  matters  other 
than  judicial  proceedings.  The  latter  class  of  cases 
includes  Injunctions  against  the  breach  of  contract  and 
the  commission  of  civil  wrongs  or  torts.  Of  such  wrongs 
a  selection  has  been  made  of  those  only  which  are  of 
common  occurrence,  viz.,  defamation,  waste,  trespass, 
nuisance,  copyright,  trade-mark  and  patent. 

§  92.     It  must  not,  however,  be  supposed  that  relief  by  injunctions  to 
I?\j unction  is  in  any  manner  limited  to  the  class  of  cases  aS  ^T"^^"' 
hereinbefore  specifically  dealt  with.     Such  relief  is  given  'P''*'''''  ""'"''• 
to  prevent  a  party  from  doing  that  which  he  is  under  an 
obligation  "hot  to  do.    There  may  be,  and  in  fact  are,  many 
obligations  of  a  special    nature,  other  than  those  already 
dealt  with,    tin'   breach  of  which   maybe  restrained  by 
Injunction. 

So  where  the  j)laintiffs    sued     for    an    Injunction    to 
prevent  the  defendant  from  interfering  with  their  right 
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to  present  to  certain  peisoiis  at  a  certain  festival  in  a 
certain  temple  a  crown  and  water,  and  the  lower  Courts 
found  that  the  ])laintiffs  possessed  the  right  claimed  and 
granted  the  Injunction  ;  it  was  held  that  the  suit  was 
cognizable  by  a  Civil  Court  under  section  1 1  of  the  Code 
of  Civil  Procedure  and  that  the  Injunction  was  properly 
granted.'  So  where  a  certain  section  of  the  Mahomedan 
coniniunity  had  been  for  many  years  in  the  habit  of 
burying  their  dead  near  a  darga  in  the  plaintiff's  land, 
the  plaintiff  sued  for  an  Injunction  restraining  them 
from  exercising  this  right  in  future.^  In  the  undA-  . 
mentioned  case  the  plaintifTs  sued  for  an^  Injunction 
restraining  defendants  from  obstructing  thf^n  in  cutting, 
certain  brariches  of  a  pepal  tree,  growing  in  the 
enclosure  of  a  temple  and  stated  to  be  an  object  of  vener- 
ation but  which  overhang  their  property.^  Again  the 
North-West  Provinces  and  Oudh  Municipalities  Act, 
1883,  not  conferring  the  powers  given  by  Act  XV 
of  1873,  to  "  cancel  or  vary  "  a  tax  imposed,  the 
procedure  to  be  adopted  for  the  enhancement  of  an 
existing  tax  must  be  the  same  as  that  prescribed  for  the 
imposition  of  a  new  tax.  In  imposing  a  new  tax  the 
procedure  laid  down  in  section  42  of  Act  XV  of  1883  must 
be  strictly  followed.  Where,  therefore,  neither  the 
special  meeting  of  the  Board  at  which  an  assessee's  objec- 
tions to  a  proposed  tax  were  considered  nor  the  special 
meeting  at  which  the  tax  was  finally  imposed,  were  pro- 
perly constituted  within  the  meaning  of  section  29  of  Act 
XV  of  1883,  it  was  lield  that  the  imposition  of  the  tax 
was  invalid  and  that  there  was  nothing  in  the  Specific 


I  Srinivasa  v.    Tiruvengada,    I.   L.  (1879), 

R.,  11   Mad,,  4f)0  (18SS)  ;  see  ;ilso  as  "  Mohedin    v.   iShivlingnppa,    J,    L. 

to  Injunction  against  intrusion   into  H,,  23  Horn.,  6tJG  {1899). 

an    ofifice  :   Raja   Valad     Shivapci    v,  "*  Behari  Lai  v.  Qheea  Lai,  1.  L,   H., 

Krishnahhat.    J.   L.   H.,    3  Rom.,  282  24  All,,  499  (1902), 
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Relief  Act  to  prevent  the  High  Court  from  granting  an 
Injunction  against  a  municipality  as  part  of  the  remedy- 
in  a  regular  suit.^  Injunctions  have  also  been  granted 
between  husband  and  wife,  against  parents  with 
respect  to  the  custody  and  education  of  children 
relating  to  marriage,  ships,  and  other  matters  too 
numerous  to  be  mentioned. 2  In  fact  it  may  be  general- 
ly said  that  there  is  no  legal  right  in  respect  of  which 
under  nroper  circumstances  an  Injunction  may  not  be 
the  appropriate  remedy. 

^T^ie  Specific  Relief  Act  provides  a  remedy  by  Injunc- 
tion for  the  breach  of  any  obligation  whatever — an 
-■obligation  being  defined  to  include  every  duty  enforceable 
by  law.  In  each  case,  therefore,  it  is  necessary  to 
ascertain  firstly,  whether  or  not  there  is  any  obligation 
existing  in  favour  of  the  applicant  for  an  Injunction  . 
secondly,  whether  or  not  there  has  been  a  breach  or  a 
threatened  breach  of  such  obligation.  If  these  two  facts 
are  made  out,  then  an  Injunction  may  be  asked  for  and 
obtained  provided  the  circumstances  of  the  particular 
case,  in  which  these  facts  are  established,  are  such  as  to 
warrant  the  grant  of  this  particular  form  of  relief  according 
to  the  general  principles  contained  in  Chapter  X  of  the 
Specific  Relief  Act. 


1  Stracheyv.    Municipal    Board  of  a  See   Kerr,  Inj.,    t'h.   XXIII  [la- 

Cawnpore,   I.    L.     H.,    -1    AH.,    34H       junctions   to   stay  wrongful   nets   of 
(1899).  a  special  nature]. 
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in  iiuit  for  (jompcnsation   for 
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Negative  Agreement — 

meaning  of      ..          ..      240,   247 
injunction  to  restrain  brcac^h 
of 266 
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injiinctioii  againxt'    . 

pcnorftlly 

p:iitit'S  to  action  for 

in  ri'speet  of  niituriil    rights  -IK 

in  respect  of   easoinonts      . .   -J.W 

Obligation — 

injunction         ivvailalilc^      for 

breav'h  of   I'vcry    . .        i)S,   54 1 
di'finition  of 


Parents — 

iniunrtions  apain't.. 

Parties — 

to   suit    for   injunction 

Partition — 

easement  created  on 
remedy  by 

Partners — 

injunction     between 


Phivaov — 
[Wl,      HIT)  oiwniient.   of     . .  ..       So,    r.dl 

..    i;i2  injunotions    to    preserve      ..   r>(ll 

. .    KJr)      Prockedinos — 

<'ontii)l   a'ld  stay  of  . .  ..    ITS 
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waste  by  . .  . .   .100 

Kecipuooal  Promises — 

definition  of    .  .  . .  22()» 

ivUFERBNOE — ^  * 

in  the  matter  of  injunctions  173 

Heoistration — 
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Patent — 

meaning   of     . .  . .          . .   534 

injunction  against  infringe- 
ment of  . .          . .    537 

Perpetual  Injunction — 
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Slander — 
tort  of 

Slander  of  Title — 
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South  Breeze — 
access  of 
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..   349 
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..   457 


case    of 
definition   of 
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rules  of 

Pollution — 
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of  water 


..   337 
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relating    to    injunctions     ..    1.53 
Peeventive  Relief     14,  18,  19,    22 


Societies —  r 

injunction  in  respect  of      . .   200 

Specific   Performance — 

14,    48,    I2ti,   218,    229—240, 

263,    26(5,    289 
injunction    in  aid  of  . .   263 
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Support — 
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injunction 
natural  right  of 
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Tai-ukdak — 

dependant :   wasto     . . 

Temporary   lyjirvoTiON — 
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Tenant — 

waste  bv 
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Trust — 
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definition  of  . .         •  •  313re 

injunctions      in      cases      of 
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parties  to  suit  for  breach  of    319 
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Tesant-in-Tail— 

injunction  against :  wasto 

Tenant  for   Life — 

'injun<->ion    against.*:   waste..    372 

Tenant  for  Years — 

Snjunctjon   again.?t :    waste..   372 

Terms — 

•  injunctioii*  rvon 

Threat — 

injunction  w^cre 
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contract  by    . . 
injunction    against  . 
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injunctions    against       publi- 
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■    law  relating  to 
■>    injunction  in  cases  of 
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